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POLICIES OF AMERICAN SOCIETY OF COMPOSERS, 
AUTHORS, AND PUBLISHERS 


THURSDAY, MARCH 13, 1958 


House lor] REPRESENTATIVES, SUBCOMMITTEE No. 5 oF 
THE SeLecT Committee To Conpuct Aa Stupy AND 
INVESTIGATION OF THE PROBLEMS OF SMALL BuSINESsS, 

Washington, D. C. 

The subcommittee met, pursuant to call, at 9:35 a. m., in room 
445 Old House Office Building, Hon. James Roosevelt (chairman of 
the subcommittee) presiding. 

Present: Representatives Roosevelt, Steed, Brown, Sheehan, and 

Moore. 

Also present: Bryan H. Jacques, staff director, and Robert B. 
Dawkins, special counsel. 

Mr. Roosgvett. The committee will come to order, please. 

Subcommittee No. 5 of the Select Committee on Small Business of 
the House is opening hearings this morning for the purpose of obtaining 
accurate factual information respecting problems of small-business 
“ men engaged in composing, writing, or publishing music. Our princi- 
pal objective will be to ascertain whether, as it has been alleged, a 
small group composed primarily of representatives of a few large 
publishing houses, has control of the American Society of Composers, 
Authors, and Publishers (ASCAP) and is using that control in such 
manner as to benefit disproportionately these few and to the detriment 
of hundreds of other ASCAP members. 

Basically the complaints made involve the questions of the control 
of ASCAP, the allocation of royalty earnings among its members, and 
the resulting effects upon the business of the many publishers and 
writers whose operations are smaller or newer than some of the large 
and thoroughly established members. 

At the outset it should be made clear that the complaints received 
by this subcommittee do not challenge the need and justification of 
ASCAP as a cooperative enterprise for composers, writers, and pub- 
lishers of music in this country. Indeed, it os been made clear that 
the individual writer or publisher might find it well nigh impossible 
to continue without a large cooperative enterprise to perform the basic 
functions of licensing and collecting royalties upon the public per- 
formances for profit of his copyrighted compositions. 

In preliminary conferences it has been strongly urged by counsel for 
ASCAP that they be furnished, well in advance of hearings, with the 
names of witnesses who will be called by the committee, together with 
details of the complaints to the committee with respect to all matters 
into which the committee will inquire. Even those witnesses who 
make the most serious complaints are hesitant about testifying, appar- 
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ently fearing the possibility of reprisals by those who are said to con- 
trol ASCAP. The requests of counsel were so extensive it would have 
been impossible to satisfy them without furnishing statements of the 
prospective testimony of witnesses. I would add at this point that 
the committee counsel and staff, however, did make available to 
ASCAP counsel a generalized summary of the complaints. 

As a matter of fact, the majority of witnesses called by the com- 
mittee will be testifying in response to interrogations, and without 
prepared statements. All witnesses will be testifying under oath. 
The committee will thus ascertain for the first time facts within the 
knowledge of these witnesses. At the same time counsel for ASCAP 
will receive the same full information as the committee. 

It has been suggested also by counsel for ASCAP that there is 
pending private litigation against ASCAP involving issues that appear 
similar to the ‘ ‘general description of the complaints,” or I might 
interpolate there against members of ASCAP, referred to in press 
releases of the committee, and that if the committee hearings will 
cover ground involved in this litigation then ‘‘such matter should be 
left to the court and not be collaterally tried in a legislative hearing.” 
This committee has no interest in either furthering or hindering private 
litigation. It is interested, however, in ascertaining the facts as to 
the control of ASCAP, its policies and its methods of allocating 
royalties to its members, as these matters affect small business. 

Tt is not unusual that matters investigated by committees of 
Congress also cover problems which are or may be the subject of 
private litigation. This presents no reason why the committee should 
abandon its inquiry. Likewise, a similar situation has presented no 
reasons why members of ASCAP just recently, should not have testi- 
fied, as they recently did, before a committee of the other body 
concerning matters that are also the subject of pending litigation, 
and in which ASCAP members are plaintiffs. 

It is our understanding that small-business men who have com- 
plained about their failure to get relief under the existing consent 
decrees have been told that the manner in which ASCAP conducts its 
internal affairs is not a matter to which the agencies of the Federal 
Government should devote their attention, consideration, and efforts. 

If, under existing law, that attitude is justified then Congress should 
consider whether the facts developed by the hearings to be held before 
this subcommittee call for additional legislation. If the testimony 
should develop facts showing that existing law has not been applied 
as it should have been to protect small-business men from unfair 
practices and undue control over their affairs, we shall give further 
attention to that aspect of the matter. 

If the testimony received should prove that conditions exist, such 
as those alleged in the complaints made to the subcommittee, this 
committee would then decide whether to recommend that the enforce- 
ment agencies should utilize existing legislation or Congress should 
enact new legislation to remedy the situation and thereby save hun- 
dreds of small-business men from destruction. If this committee does 
not feel that the complaints are proven and justified, it will so state 
in its report to the full committee. 

Our purpose in holding public hearings on this matter is to develop 
the facts. We are making no charge againt any member of the in- 
dustry or against any official or employee of ASCAP. I wish to em- 
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phasize that no individual is on trial here, and no personal attacks on 
the personal integrity of any individual will be tolerated. 

The committee will assume that all persons are acting in good faith. 
The question is solely whether certain actions are sound and in the 
public interest. We shall continue our investigation and hearings 
until we feel we have information adequate to permit conclusions 
about the matter. 

When all of the facts are in, our Subcommittee No. 5 will weigh 
them, reach conclusions thereon, and report to the full committee 
which, in turn, will report to the House with recommendations as pro- 
vided for in the resolution which created the House Small Business 
Committee. 

At this time, the Chair understands that counsel for ASCAP would 
like to make and submit a motion to the committee, to support a 
request that the committee hearing be held in executive session 
instead of in open session. If counsel wishes to make that motion 
at this time the committee will be glad to have him do so. 

Mr. Oscar Cox. We would like to make that motion, Your Honor. 

Mr. Roosrvetr. I am not “Your Honor,” I am not a judge, I am 
just chairman of the committee. 

Mr. Cox. The motion is that this committee should not hold hear- 
ings because, as a matter of policy and law, they are not in the public 
interest. 

For several months now we have tried to find out what the allega- 
tions of the charges were that were referred to in press releases, put 
out in January. We have still not gotten them. 

We also have tried to find out who the witnesses are that are going 
to make these allegations and charges. We have not been able to 
find those out. 

As far as we can tell 1 of the 2 witnesses is a man named Hans J. 
Lengsfelder, who has filed a lawsuit in a New York court against 
ASCAP, presumably a class suit. 

That complaint contains, as we understand it, because we do not 
know what the charges are, a whole bunch of charges that are now 
before the court for determination. 

For a subcommittee of this importance, with all of the matters of 
national and public interest to go into, it was difficult for us to under- 
stand why any person or individual would think that in the end he 
could use or misuse this committee for his own purposes. 

That litigation contains charges and allegations of improper and 
irregular conduct. 

As a great democratic institution this Congress and this committee 
have developed rules to protect against those kinds of issues coming 
up before committees where they are not in the public interest and 
where unfounded and unwarranted statements can do unjustified 
damage. The lawsuit is proceeding and what the complaints are, 
that are different in this hearing, we do not know because we have 
never been told of the complaints. 

So it seems to us that as a matter of policy that this committee 
ought to consider whether it wants to proceed with hearings which 
are primarily or solely a rehash and a retrial of the self-same issues 
that a disgruntled plaintiff has in a lawsuit. 

The second thing which IJ think this committee ought to consider 
is that this is a society of members, like a partnership or an associa- 
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tion, of which there are many in this country. In this association 
there are procedures for any member who is not satisfied with the dis- 
tribution of income or other matters to present his cause and to have 
it heard and determined. That procedure provides not only for the 
determination by a panel set up internally, but, also, for adjudication 
by a panel appointed by the American Arbitration Association, a 
panel about which there could be absolutely no question as to its 
independence from anybody in ASCAP. 

The third thing that I think ought to be considered is that although 
the committee is not charging anything, it is perfectly obvious from 
the complaints in the lawsuit and from the releases that have been 
put out that there are charges being made against ASCAP and some 
of its members. That is what rule 25 intended to protest against. 
And the rule is very clear and it is very explicit. Even the judge, for 
example, in the first notions which were made in the Lengsfelder case 
discussed that the complaint may well have presented, the way it 
was drafted, imputation and charges of fraud. There is no question 
but that the complaint charges impropriety. 

We also know from our cooperation in supplying documents to 
counsel for this subcommittee that there are other charges of irregu- 
larity. As far as we know they are completely unfounded and un- 
warranted. What we do not understand is why the committee has 
not listened to the facts before the hearing to determine whether there 
is, at least, a prima facie case rather than to proceed first and then 
find out why the complaining witnesses were wrong. 

So far as this business of retaliation or anything else is concerned, 
we do not know who the witnesses are. But if we were going to make 
a determination based on the various complaints that have been made 
they are made by people who have been complaining all over the lot. 

Mr. Lengsfelder has complained in a lawsuit. He is not worried 
about retaliation. This is a great cause for him. He has complained 
and had appealed to ASCAP. He has had an appeal through the 
ASCAP procedure. 

There are other people that have complained, and if they are going 
to appear in a public hearing and make these charges which we urge 
are unfounded, then why was it that we could not have known who 
those witnesses are, in terms of, at least, a semiadequate preparation 
based on the charges and who the witnesses are, because there are a 
lot of facts about these witnesses that are known and ascertainable. 
We still have not been told. 

I don’t know whether Mr. Lengsfelder is going to be a witness 
here or not, but as a matter of commonsense judgment, based on 
what I know from reading the complaints, I would say that the 
chances are 99 out of 100 that he will be a witness. And I would say 
a man like Mr. Freedman is going to be a witness. And I would say 
there is an organization, Ricordi of New York, that has a man to be a 
witness. 

Mr. Roosrevettr. You seem remarkably informed for somebody 
who claims ignorance as to this. 

Mr. Cox. After all, we are trained to make judgments on the facts. 
And all I can say to you is that it seems to me quite clear that this 
is almost, if not 100 percent, exclusively a retrial of Mr. Lengsfelder’s 
complaint. And I say that is a matter of policy for the committee to 
determine, and I don’t see why it wants to do that. 
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Number 2, I say that within the protections of rule 25, this com- 
mittee ought to make it quite clear that the minute any improper 
charge or irregularity is charged there should be an executive session 
because so far as we know the facts that are alleged by these people 
are not facts, they are falsehoods. 

And so our motion, sir, is to ask that the committee consider in its 
wisdom whether it wants to go ahead with the hearing, to rehash a 
matter that is now before the courts, in a case where there is adequate 
appellate and review procedure by the American Arbitration Associa- 
tion, and whether it wants to be in a position of exposing complaints, 
charges, allegations, which it does not know are well founded or not, 
because your very statement this morning indicates that you haven’t 
any idea whether the statements were well founded or not. 

And I say in common justice for a great institution in the democratic 
field, that is one of the great protections that has been developed over 
the last 200 or 300 years. 

Thank you, sir. 

Mr. Roosrvetr. Thank you. 

Before I call upon counsel for the committee for his comments, I 
would like to make these observations. 

In the first instance, I think I emphasized in the opening statement, 
and I repeat, that there will be considered by this committee no 
charge—and no charges will be allowed to be made—concerning 
fraud on the part of any individual or any matters which reflect upon 
the personal integrity of any individual. 

The committee had presented to it complaints, not concerning 
individuals but concerning the things which were outlined in the 
opening statement and which are questions of fact. 

The committee staff and the committee chairman decided there 
was reasonable question as to whether the facts could be substantiated 
and that a proper hearing should be held. 

No proper committee of the Congress should ever open a hearing 
having decided the guilt or innocence of either party to a bearing. It 
shall ascertain facts. That is all that this committee most certainly 
would do if it decided to go ahead. 

On the matter of the rule 25, I would like to hear from the committe 
counsel on that. And following committee counsel’s statement, the 
committee will take a 5-minute recess to decide what action they want 
to take on the request by ASCAP counsel. 

Mr. Dawkins, will you proceed? 

Mr. Rosert Dawkins. Mr. Chairman and members of the com- 
mittee: I wish, first, to say that counsel for ASCAP have been in- 
formed generally to this extent: They have been informed that the 
subcommittee has received numerous complaints and the substance 
of those complaints were allegations that ASCAP is controlled by a 
relatively small group of powerful members. 

Mr. Roosrvett. Was that in writing or just verbally? 

Mr. Dawkins. Indeed, they were in writing, Mr. Chairman. 
There were numbers of these. 

Mr. Roostvett. Will you make those available so that they may 
be received for the committee’s files—all the communications that 
were submitted in writing? 

Mr. Dawkins. That will be done. 

Mr. Roosrvett. Such letters will be so received. 
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Mr. Dawkins. May J, also, supplement what I just said to you 
by saying that a number of members of ASCAP to whom I have 
talked personally have stated very vigorously that the control of 
ASCAP was by a few. I wish merely to add that statement. 

Based on this control it was alleged, and counsel for ASCAP was 
so informed, that that control had been so used, particularly in the 
distribution of royalties among ASCAP members as to benefit unduly 
the larger and more powerful members as against the smaller and 
newer members of ASCAP. That is the extent to which counsel for 
ASCAP has been informed. 

Mr. Cox insisted that there was no public interest in this hearing. 
The only comment I wish to make is to respectfully submit to the 
committee that when numbers of small-business men make representa- 
tions, and support those representations by other information, that 
they are being prejudiced and in some instances their continued 
existence is endangered, I think that might properly be said to present 
a subject that this committee might well be interested in. 

I turn next to the Lengsfelder suit. I merely wish to point out to 
the committee that there have been any number of hearings before 
committees of this Congress, both House and Senate, concerning 
matters of general interest which at the same time were involved in 
varying degrees in litigation. This very committee through an in- 
vestigating subcommittee, is inquiring into distribution problems in 
milk marketing, and it is my understanding that there are pending 
price discrimination actions which could be said to be affected; 
perhaps, thereby. 

There are almost innumerable examples that might be given. I can 
go back to the famous price discrimination suit against Standard Oil 
that was pending during the time that the committee of Congress was 
considering amendments to the Robinson-Patman Act which would 
have affected the issues in that suit. There is no need to multiply 
instances. It seems to me that if a committee of Congress must 
suspend its hearings just because there may be something involved in 
those hearings which may, also, be an issue in a suit, is no reason for 
Congress to suspend or the committee to suspend its inquiry because 
it is not, as the chairman has pointed out, dealing with a suit, but 
with the broad issue that is presented to the committee by complaints 
to it. 

Mr. RooseEveE tt. May I ask you this at this point. It is my under- 
standing of Mr. Cox’s statement that part of that suit, at least alleged 
fraud, and it is my understanding that you as counsel for this com- 
mittee, in preparation of such questions as may be asked, will make 
sure that we do not go into any question regarding either fraud or 
action of dishonesty which would be of that nature which is 1n that 
suit. In our conduct of these hearings your instructions are that we 
will stick strictly to the facts as outlined in the opening statement. 

Mr. Dawkins. Certainly, that will be kept in mind. 

Now turning to the question of the Doyle resolution and its applica- 
tion here, which I gather is one of the princpial bases of Mr. Cox’s 
motion, that resolution, I believe, first came into question before a 
subcommittee, of which the present chairman was also the chairman. 
Shortly after ‘its enactment hearings were being conducted by this 
subcommittee, and there was a question raised as to whether or not 
that testimony should be taken in executive session. It is my in- 
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formation that the chairman, Mr. Roosevelt, and the subcommittee 
presented the question to the House Parliamentarian. The nature of 
the hearings then in progress according to my information involved 
testimony tending to show violations of the price discrimination law 
and possibly of the Sherman Act which, as the committee knows con- 
tains both civil and criminal sanctions. It is further my information 
that the committee was informed by the House Parliamentarian that 
the resolution related and was confined to testimony containing 
charges that were of a strictly personal nature involving moral turpi- 
tude on the part of someone, for example, that he was a Communist, 
or that he had committed treasonable acts, or things of that general 
nature. 

I point out here from what has already been stated that this hear- 
ing is directed really towards the policies of ASCAP, how they are 
effectuated and what their effects upon the small-business members 
are, so that while there may be necessarily information—there may 
be information concerning instances which go to show how the policy 
was effectuated, that show coercion or pressure or things of that 
kind perhaps, I think it should be reasonably clear that they do not 
go to questions that involve personal moral turpitude. 

If [ may revert before closing, I stated the information that had 
been given to counsel for ASCAP—I stated it in general terms. That 
information was given to counsel in conference and it is, also, in 
substantially identical form contained in press releases which were, 
of course, in the hands of counsel. 

Unless the committee has any inquiry it wishes to make of me, I 
respectfully submit that the motion should be denied and the com- 
mittee should proceed with its hearings. 

Mr. Roosevett. Do you have any questions you want to put to 
Mr. Cox? 

Mr. Brown. No. 

Mr. Roosrvettr. Mr. Moore? 

Mr. Moore. While you have stated that primarily the matters we 
are going to take under consideration here are not those things which 
suggest fraud or impropriety or a matter which goes to the point 
of personal integrity of an individual, are the matters that we are 
going to dispose of here or the charges, also, enumerated in the 
existing suit? 

Mr. Dawkins. I regret, sir, that I cannot answer that question 
with definiteness, because I have not examined that suit with any 
particularity. And I simply am unable to answer your question. I 
regret to say that. 

Mr. Moore. Thatisall. Thankyou. Ihave no further questions. 

Mr. RoosrEve.r. The committee will stand in recess to go into 
executive session. 

(Whereupon the subcommittee went into executive session at 10:10 
a. m., and at 10:15 a. m., the open hearing was resumed.) 

Mr. Roosrevett. The committee will be in order, please. After 
consultation the members of the subcommittee are in agreement that 
the motion to hold the sessions of the committee in executive session 
shall be overruled. We want, however, to lay down a rule for the 

uidance of all witnesses before the committee as they may come 
efore the committee. We have decided that in order to fully 
protect the reputations and prevent possible harm to any witness, 
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that any reference by a complainant or by a witness for ASCAP, shall 
eliminate the name of the individual. If you are talking about the 
secretary or a member of the board of directors, or the presiding 
officer at a meeting, you may proceed and talk about the individual in 
terms of his title ot not in terms of the individual’s name. 

If at any time any member of the committee feels that the testimony 
of a witness is not proceeding along the factual lines outlined in the 
opening statement the witness will be immediately stopped, and if he 
feels that he must make allegations concerning the personal integrity 
of someone we will then hear such allegations in executive session, 

At the same time, the committee wants to emphasize that we feel 
that it is in the public interest to have the matter discussed in open 
hearing. ASCAP is known as a—shall I call it a Republican or a 
Democratic society? [Laughter.] And we believe that they will 
want the opportunity and welcome the opportunity, not to seem to be 
hiding behind a veil which would prevent the facts as they are from 
being publicly and properly known and publicly and properly weighed 
as it is the duty of Congress to weigh them. 

I want, also, to warn witnesses that the committee has always 
followed the rule that we have barred hearsay evidence as such and 
if counsel for ASCAP or counsel for any of the other members present 
at any time want to object to witnesses’ testimony as being hearsay, 
if they will rise and make the point, without argument, the Chair will 
decide whether the witness’ testimony is to be stricken or not. 

On that basis, I will now call upon our first witness, and I want to 
emphasize that we are calling upon him first at the request of ASCAP 
who made the point to the committee that it would not be fair 
to hear the complainants and have the public press report all of 
the complaints without any opportunity for the other side of the 
picture to be heard at the same time. They specifically requested 
that they be allowed to go on first and the committee has decided to 
grant that request, although normally, we follow the procedure of 
putting on the complainants first. So the committee at this time will 
hear from Mr. Herman Finkelstein, the general counsel of ASCAP. 

If you will come forward, please, I will swear you. 

Do you solemnly swear that the testimony you are about to give 
before this committee, shall be the truth, the whole truth and nothing 
but the truth, so help you God? 

Mr. Finxexstern. I do. 

Mr. Roosrvett. You may proceed. 


TESTIMONY OF HERMAN FINKELSTEIN, NEW YORK CITY, N. Y. 


Mr. Roosrvett. Before you start, I believe you made the request 
of the committee that you be allowed to proceed without interrup- 
tion. We will be happy to do that with the exception that it is the 
privilege of any member of the committee to ask a question if he 
feels that he must stop you. And if that happens, why he will 
address the Chair and I will ask you then to interrupt until the 
member has been able to put his question. But we will try not to 
interrupt you. 

Mr. Finxetstern. Mr. Chairman, my thought would be quite the 
contrary—that I would be happy to be interrupted at any moment 
except that I would like to have the 30 minutes allotted to me, so 
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that if the interruptions consume part of that period I may have my 
time extended 

Mr. RooseEve.tt. You go right ahead. 

Mr. Frnxextstrein. Taking into consideration the interruptions. I 
shall welcome interruptions at any time. 

I should like to inform this committee generally of the nature and 
structure of the society. 

This is an unincorporated association. It was formed in 1914. 
It consists of the writers of musical compositions, and publishers 
of those works. 

The affairs of the society are administered by a board of directors 
consisting of 12 writers and 12 publishers. No action can be taken 
by that board of directors without the concurrence of two-thirds of 
the members of the board of directors. 

The society was formed in 1914 for a very practical reason. The 
copyright laws give, among other rights to those who write musical 
works, the right to protect their works when they are performed 
publicly for profit. The laws of the United States are a little bit 
different from the laws of Europe in that respect. In Europe the 
right is a much broader one. It is the absolute right, as applied to 
all public performances, whether those performances are for profit or 
not. But in the United States there is that limitation. There is no 
right given to the copyright owner with respect to public performances 
unless they are also for profit. That is a very essential distinction 
because when it comes to the more serious works it is a great handicap 
in America for these composers whose works are not performed for 

rofit as frequently as are the more commercial numbers, to earn a 
ivelihood—to expect that they will be paid exclusively and be able 
to live off what they receive from writing musical works. 

I shall go into the procedures within the society that encourage the 
creation of serious musical compositions, and the handicap that that 
imitation in our law produces. 

But to return to the organization of the society, one-half of all of 
that is received from the licensing of these works goes to the composers 
and authors and the other half to the publishers. 

No writer may assign to any publisher or anyone else, his right to 
receive that 50 percent. He may make an agreement with a pub- 
lisher, if he is sufficiently established and can do it, to get part of the 
publisher’s 50 percent. But the publisher under no circumstances 
can get any part of the writer’s 50 percent. 

The reasons for that are quite obvious. Here was an organization 
that was formed with the understanding that the writer would con- 
tribute his talents and the publisher would contribute his enterprise 
toward a common purpose, toward making it possible for the wide- 
spread users of music in America to obtain at a common source the 
right to perform any musical composition without the necessity of 
individual bargaining for rights that may result in a payment for each 
individual performance; and to have for the protection of those who 
create these works a source through which their rights might be en- 
forced against those who would use these works publidky and for their 
profit without any payment. 

No writer and no publisher, no matter how wealthy he might be, 
would have the means of detecting the infringement of his works in 
40,000 or 50,000 places in the United States occurring simultaneously. 
So the necessity of an organization to accomplish this is quite obvious. 
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A dancehall proprietor might perform 80 compositions in an eve- 
ning—it might be a hundred. Someone might want a certain com- 
position played. Obviously, the proprietor or the orchestra leader 
could not communicate with the author of that composition. He 
must have a license in advance that permits him to play almost any- 
thing he wants to play and then he runs the risk of just infringing 
those works that might not be within any license he has obtained in 
advance. 

These licenses to perform copyrighted musical works are obtained 
on a blanket basis. The user pays a given sum of money for the entire 
repertoire; he buys without the necessity of accounting for each use 
and without the necessity of any individual negotiation. 

That, of course, raises a problem of how these amounts received 
for this licensing of copyrighted works shall be distributed? I shall 
go into the subject of distribution. 

I want to point out at this time that the writers have their method 
of apportioning amounts among themselves and the publishers have 
their methods. They have different standards. 

The publishers cannot interfere with the standards adopted by the 
writers for the distribution of their 50 percent, and the writers cannot 
interfere with the standards adopted by the publishers for distribution 
of their 50 percent. 

Basically, the formula for distribution is determined for the writers 
by the 12 writer members of the board of directors, and for the pub- 
lishers by the 12 publisher members of the board of directors. 

It is required—this is in the articles of the association—that one- 
half must go to each of these groups. The only way that a writer 
gets part of what the publisher receives as his 50 percent, is to be a 
coowner of a corporation which publishes the works. And some, like 
Irving Berlin are their own publishers. In that event, they get the 
publisher’s share and the writer’s share. 

But as I say, no publisher can invade the writer’s territory. In 
that respect, the American Society of Composers, Authors, and 
Publishers is unique. There is no other organization in the United 
States licensing musical works which vouchsafes to the writer the 
receipt of 50 percent without any invasion by those who hold a 
proprietary interest, that is, the publisher or by anybody else. 

his 1s a self-governing organization. In that respect it is the only 
organization of its kind in the United States in this field. That is, 
the board of directors consist only of those people who create these 
works, who create them by their genius in writing and composing 
them, or by their talents or organization and the sponsoring of writers 
who to them seem to have the ability to produce works—and contrary 
to the myth that seems to prevail in many quarters, a writer does 
not thrive by starving in a garret. That myth was exploded way back 
in the days of old Samuel Johnson when he told Lord Chesterfield he 
didn’t want his patronage for Johnson’s Dictionary. 

You remember he said, ‘had your support come when I was 
unknown it would have been welcome. But now I am known and 
I do not need it, and I am old and do not want it.” 

And he said, ‘“‘What is a patron, my Lord, but one who sees a man 
drowning and comes to his rescue after he has reached the shore 
safely?” 
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ASCAP makes it unnecessary for the writer to have any patron. 
His success is determined solely by the popularity of his work, and he 
is bound to receive at least as much—at least as much I repeat—as the 
publisher who is the joint venturer with him in marketing these works. 
The writer contributes his genius and the publisher his capital and his 
enterprise. 

There are procedures within the society for having these writers 
and publishers on the board of directors determine the formula for 
distribution. There are procedures to vouchsafe to each member the 
receipt of royalties on a nondiscriminatory basis. If any writer should 
charge that the amount apportioned to him—and bear in mind these 
royalties are collected in bulk and now you have to have some method 
for apportioning them among those whose works are used by these 
commercial users—if those methods that are adopted are believed by 
any writer or any publisher to discriminate against him, whether it be 
because he is a small writer or a small publisher or because of the color 
of his hair or the status of emigration from another country, what- 
ever it might be, if he should claim that these rules discriminate 
against him, he has a right to appeal to a board of appeals, selected 
by the membership, consisting of 3 writers and 3 akibehierss They 
go into the facts, including the records of the society, very carefully, 
and those gentlemen whose names have been submitted to the counsel 
for your committee are well known and respected in the musical field. 
_ Mr. Roosrevetr. May I ask one question there? You say the 

board of appeals is selected by the membership? 

Mr. FINKELSTEIN. Yes, sir. 

Mr. Roosrvetr. Does each member have an equal vote in the 
selection of the board of appeals? 

Mr. FinkexstTEIn. No, sir. The member’s vote, as I shall point 
out, is determined by that member’s contribution to this repertoire. 
the people of the United States determine what that member shall 
receive in terms of money and in terms of votes by either accepting 
or rejecting the compositions that that member may write or publish. 
That is the sole test. 

Mr. Roosrvetr. He gets it according to the number of times his 
piece has been played, is that your statement? 

Mr. FiInkxEexste1n. Not, sir, the number of times necessarily. That 
is a factor. But there was some recent litigation on that subject. It 
is in the Supreme Court of New York—Nassau County—an action 
brought by two of the society members. In that case, those two 
members felt that because their work was used as a theme song on a 
certain program 12 times during the program, at the beginning and 
end of each 15-minute segment—and the program went on for an hour 
and a half, in six 15-minute segments—that they should receive 12 
times the amount that would be paid for an individual performance. 
This was a program that went on five times a week. And if their 
contention were upheld, these writers whose primary catalog consisted 
of that one song, which song was performed almost exclusively on this 
one program, would have received for that song more than either 
Irving Berlin or Cole Porter—I am certain they are known to the 
committee—or George Gershwin or Oscar Hammerstein. For this 
one song they would have received more money than these other 
writers for their entire catalog, if payment were on the basis of the 
same amount for every performance. There is a rule about theme 
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songs. There is a rule that for the first hour a theme song shall re- 
ceive credit for one performance, and if it is performed again in a 
subsequent period of time during another hour, it shall receive 
fractional credit. That fraction is one-tenth. 

These members of the society appealed from the writers’ classifica- 
tion committee, which enunciated this rule to a board of appeals. 
The decision of the writers’ classification committee was affirmed. 
They then went to a panel and the panel in those days—now deter- 
mined by the American Arbitration Association—but those days the 
panel was selected in this way: The appellant named his member of 
the panel, the committee from which he appealed named its member 
and those two must be members of the society so they would be 
familiar, they would be experts in applying their knowledge in the 
determination of the appeal before them. And the chairman was 
chosen from outside of the society by the board ofdirectors. 

They went before this panel and the panel modified the decision of 
the writers’ classification committee and the board of appeals, but not 
in a way that met the contentions of these members. The modifica- 
tions by the way produced the formula that I just indicated—the one 
point for the first hour and the one-tenth for the next hour. Before 
that the initial decision had been that there was to be just one point 
for the whole program. 

But these members who had appealed were not satisfied with the 
ultimate decision of the panel which was that they get one and a frac- 
tion, which the committee determined was to be one-tenth for the 
second hour, and they went to the court onit. After a trial that lasted 
many days the court found—in Nassau County—and this decision 
has been handed to your counsel—found that these members had had 
a full and fair hearing before these appellate bodies in the society, that 
the court would not lightly substitute its judgment for that of these 
internal bodies, and that these members had been more than fairly 
compensated. 

There was another issue in that case. The members claimed that 
a change having been made, that should have been retroactive. All 
of the moneys received by the society each year are distributed to 
the members during that year. There is nothing carried over. For 
that reason, members who are dissatisfied with the distributions to 
them, must take a prompt appeal within 30 days after a distribution. 
And then the decision on their protest and on their ultimate appeal is 
prospective and not retrospective in its operation—not retroactive. 

AN members have received their royalties. It has all been dis- 
tributed and the cash has been paid to them. 

As the court pointed out, these two members had gotten the benefit 
of that rule for 20 years of their membership, and it would be unfair 
to give them a retroactive adjustment at this time. 

I am advised that these members are not taking an appeal. I 
hoped they would—I mean, an appeal to the appellate division of 
our State supreme court—because we welcome this kind of a public 
examination of ASCAP’s affairs as we welcome it here today. 

Our objection as indicated by Mr. Cox here, was one that we felt 
was something we had to do to protect the reputations of people 
against unfounded charges. And I hope that the members of this 
committee will feel free to go into every possible phase of what the 
operations of the society are. We welcome a public airing of that 
subject. 
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I should like, if I may, to explain to the committee what the writer’s 
distribution formula is. It is important for writers to be sure that 
they have a stabilized income as nearly as possible, considering that 
the writing of musical works is a pretty speculative enterprise, as is 
the publishing of those works in the popular field. So that it is 
important as nearly as possible to let a writer know that his income 
will be substantially on a given plane for a period of time that he can 
foresee. 

At the same time, he should benefit from his immediate successes 
as he has them. But then he can be able to lay something aside to 
protect him in the future. 

If a writer has 1 hit every 10 years, today he is doing pretty well. 
Many of them may have one hit and may go the rest of their lives not 
having anything. That does not mean they are not writing and not 
going to the publishers and pounding on their doors and to have their 
work marketed. But the competition is very keen among writers 
and publishers for this market in new works. 

The scheme of distribution for the writers is this: a survey is made 
of the performances of the writer’s works, primarily on radio and 
television. If he is a composer in the serious field he has an additional 
survey of performances by symphony orchestras. 

There is no survey of the performances in dancehalls and nightclubs. 
First they do not make any record of the work they perform, and 
secondly, it would be too expensive considering the amount that the 
society receives from those sources. 

There is a survey of all network programs where the network reports 
to the society on the uses of the compositions and the stations that 
carry them. 

In addition to that there is a survey of local stations on the same 
basis. That survey is made by taping the programs and keeping 
those programs for 2 years, so that the member may examine them. 

The stations are selected by somebody outside of the society. A 
person who is probably the most skilled person in the academic 
world—he is at one of the New York universities in the statistical 
field. He determines what stations are to be surveyed and announces 
them to those who are doing the surveying only 3 days before the 
monitoring occurs, so there cannot be any possibility of anybody 
projecting his work on these particular stations at the time they are 
being surveyed. That is important, because for every performance 
that enters into the local survey, a credit is given equal to a perform- 
ance on 20 stations, not merely the performance on 1 station. 

On the network the credits are equal to the number of stations in 
the network. 

The writers pay 20 percent of the 100 percent that is distributed for 
the writers, on the basis of the performances of a given member’s work 
during the last calendar year of the survey. And every member is 
treated alike for that 20 percent. 

Not all users are treated alike. As I pointed out the theme song 
rule, where you have a fractional credit for the additional perform- 
ances. But Irving Berlin and the newest member, for the same 
kind of a performance, get exactly the same amount. 

There is an additional fund of 60 percent which is really broken in 
2 funds which is apportioned on the basis of the average of the mem- 
ber’s credit over a 5 year or 10 year period selected at the option of 
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the member. The member can take an option of 5 or 10 years. If 
he is a newer member he has a shorter period. 

Those 2 funds totaling 60 percent are subject to a ceiling. 

The members in the larger group get less money per performance 
than the less established members. They get less money per per- 
formance, if they have large catalogs than if they have smaller cata- 
logs. And the reason for that is that ever y successful writer was 
once a very small writer, if you can use the term small as applied to 
any profession. But every successful writer was cacaiandl some- 
body once said, ‘Before I was a genius, I was a bore’ and before 
these writers become successful they are just pounding the pavement 
and trying to get their works projected through every possible avenue 
they can. 

No writer who goes through that ever forgets those days. Irving 
Berlin and the Rodgers and Hammersteins are entirely willing to 
accept a lesser amount than their works earn in order that those who 
have not yet arrived or who have arrived, but have not had the good 
fortune to have a continuous success for their work, may have an 
amount that will encourage them to stick to the writing profession 
and not go into other fields selling life insurance or whatever it 
might be. 

That works in this way. For this 60 percent distribution, the 
members are rated on point ratings that range from 1 to 1,500. 
Every point has the same value. The highest class, that is, Irving 
Berlin, 1,500. Now down to the lowest class members, that is class 
1, that is the minimum class. If a man has no per formances at all, he 
isin class 1. If he has anything up to 41 performances he is in class 1. 

If a member has 82 performances he gets into class 2. And if he 
has 975 times 41 performances, he can get up into class 975. But if 
he wants to get to class 1,000—and here are your really successful 
writers, they have been at it for a long time, they have had their 
successes and their failures, but they have had enough successes to 
really insure the permanence of their catalog for the limited period for 
which a copyright endures—they do not get in a class of 1,000 on the 
basis of 41 credits per point. They have to get 65 credits per point to 
go from 975 up to 1,000. And when it comes to Irving Berlin and 
his 1,500 points, he has 690,000 performance credits in the 5 years’ 
average, or 10 times as many credits per point. 

He has earned 10 times as many credits per point as the members 
who have not had Mr. Berlin’s genius and good fortune. 

That is the way these very “‘powerful” writers apply the votes that 
they have, ‘for their own self-aggrandizement.”’ 

There is an additional 20 percent. I mentioned 60 percent and 20. 
That is 80. There is an additional 20 percent. And that is appor- 
tioned on the basis of the length of time, length of membership, 
though not length of membership alone. Twenty years of member- 
ship in which a member just never had anything except the work 
that got him into the society, and then just barely getting in and no 
performances after that, no performances of any amount of that 
work would not qualify him for substantial participation in this 
20-percent fund. 

There are 4,000 members and you have about 50 hits a year. 
The member gets an amount for the last 20 percent which is called 
the “accumulated earnings,” that represents the number of years 
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of his membership in relation to the performances of his works over 
the last 5 or 10 year period whichever average he selects. 

Then there are limitations on the members’ advance or members’ 
decline. They start with a limitation on the members’ decline. 
The member cannot fall more than a certain amount each year having 
reached a certain state—for the purpose of the 60-percent fund, I 
mean. 

And inasmuch as once he gets at a certain place he cannot fall 
more than a certain percentage each year, likewise, his rise is limited 
each year. Otherwise, he could go right up to the top one year and 
never get back down where he really belongs. 

So that a member cannot go forward more than 250 points on this 
ladder in any 1 year. He cannot get up to 1,000 in less than 4 years. 
It is something phenomenal if somebody could get there without 
those limitations, but there are those limitations. But having gotten 
up there he is protected. He falls not more than one-half as fast as 
he rises. As a matter of fact, he cannot fall more than 100 points a 
year but he can rise 250 points in a year, in points above 500. Below 
the 500 point class he only falls 50 points a year. But in that way 
a writer can afford to keep at the gamble of writing and not be dis- 
couraged and have to go into some other line of endeavor and the 
country lose the benefit of his genius. 

Just because the writer is successful that does not mean that he 
will always be successful. Oscar Hammerstein once had an ad in 
Variety after his successes of Oklahoma and South Pacific, and he 
merely said, ‘‘I did it before and I can do it again.’’ And he listed his 
last 10 flops. He had had 10 years in which he just could not turn 
out a successful work. 

Fortunately, since that time, everything his hand touches seems 
to be gold. But Mr. Hammerstein and Mr. Berlin and all of these 
other successful writers know that tomorrow the same thing may 
happen to them. They may lose that spark and it is the thing they 
always remember and it is the thing that compels them to have what 
they call cushions in there against rapid decline, which protects the 
writer. He has earned it. He has been limited on his way up and 
he has earned his right to be protected against too great a decline on 
his way down. 

The publishers have a separate method of distribution for their 
funds. They have separate problems. Instead of having only 20 
percent devoted to the current performance, they have 55 percent. 
And then they have a measuring stick for the work that has achieved 
lasting value. If one were in the market to sell musical works, a 
composition like Mr. Harbach’s Smoke Gets In Your Eyes, would 
yield far more for a performance than the latest rock and roll number, 
per performance. 

How do you measure Smoke Gets In Your Eyes, against ‘All 
Shook Up?” That is not in the ASCAP repertoire, by the way, but 
suppose it were, how would you measure the value of a performance 
of each of these numbers? 

There is no guide that can be applied within the society without 
everybody wondering how you arrived at it, if it is subjective—and 
they did have subjective standards until 1952. 

In 1952 the publishers who had this availability formula for 30 
percent of the composition as a measure of the value of these standard 


ee 
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compositions, adopted this test: If a composition has been performed 
for more than 2 years, whatever the composition is, it is deemed to be 
a standard composition and it participates in 30 percent of the dis- 
tribution. 

In addition to that the publishers have a seniority fund. Where 
the writers have a 20 percent, the publishers have a 15 percent fund 
which is distributed on the basis of the length of membership in re- 
lation to the current performances of the publisher’ s catalog. 

I think that I have exhausted my time and I just wonder if there 
are some questions from the members of the committee that I might 
try to answer at this time. 

Mr. Roosevett. Thank you, I would like to say, first, that some 
of the questions which we might have and which we would like to 
put to you will have to wait until such time as we have heard some of 
the complaints from some of the other witnesses. But we would 
much appreciate it if you will be available. 

Mr. Finxetstern. I shall be available. 

Mr. Roosrvett. So that we can call you back when we have heard 
some of the other testimony. 

Mr. Finxetstern. Thank you. Thank you very much. 

Mr. Roosgevett. Do you have any questions, Mr. Steed? 

Mr. Streep. Could you give us briefly a kind of a rough picture of 
the total membership, both as to writers and publishers—some idea 
about the volume of the works that you control in ASCAP—a broad 
picture of that, if you will, I will appreciate that. 

Mr. FinxexstTetn. It is very difficult to give any idea of volume of 
the works controlled. Of course, after 56 years of work is in the public 
domain—it can be used without anybody’s control of the copyrighted 
work. I think you would have to approach it in terms of what kind 
of work you are talking about. If you are talking about show tunes 
there are in the society the great writers of show tunes from Victor 
Herbert and Otto Harbach and Harry B. Smith and Rida Johnson 
Young and down to the present time of Loesser, and Loewe and 
Lerner—those giants of My Fair Lady fame, and so forth. Every- 
body who is a really professional writer wants to be in an organization 
in which he can participate in the administration of its affairs. There 
is only one such organization in America, and that has all of these 
writers, and it naturally has most of these works. 

When you get to these rock and roll numbers, they are mostly 
written, I believe, by writers who will make any deal they can with 
their publisher. They are not concerned with building up perma- 
nent catalogs for themselves i in which they have an interest. 

They are not interested in having any control in the marketing 
of those works. They are turned over to the publisher and for the 
most part I think you will find that almost none of the rock and roll 
numbers are in the ASCAP repertoire. 

Mr. Roosrvetr. Would it be right to say about 80 percent of all 
of the copyrighted songs and musical compositions are in the ASCAP 
catalog—would that be a fair statement to make? 

Mr. FinKeExstTEIN. I would hope that a figure somewhere around 
that would be correct. I say I would hope, because the Department 
of Justice has been making a survey of exactly that, to determine 
exactly that question. And they have had the benefit of having the 
ASCAP survey and the BMI survey. 
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BMI is an organization licensing performing rights which have 
been acquired from publishers primarily—the publishers making 
their own arrangements with writers—and it is an organization owned 
by the broadcasting industry. They and our society have submitted 
their report to the Department of Justice, and I am sure you can 
get a more accurate answer from the Department of Justice than you 
get from me on that score. 

Mr. Roosrveztr. Is it correct that you have about 3,700 active 
writers in ASCAP and abour 450 nonparticipating writer members 
and 970-plus active music publishers, or a total of about a little 
over 5,000 members altogether? 

Mr. Finxetstein. I thought the figures were a little bit higher. 
May I comment on the nonparticipating members? That term is a 
misnomer. 

There are no nonparticipating publishers. They are all active. 
There are writers called nonparticipating members. They partici- 
pate in the distribution only on the basis of the current performance 
fund and the 30-percent sustained performance. If they get over the 
41 they are automatically made active members. 

But your number, I think, is a little bit high. But that is sub- 
stantially correct. Iam afraid I didn’t finish answering your question. 

Mr. Steep. What I had in my mind was I just wanted to get a 
general picture of the scope of the activity of what you cover. I 
think, den. you were asked another question about how the person 
writing his first work would become a member? 

Mr. FINKELSTEIN. Yes. Now, a writer writes his first work and 
he must make this determination for himself. He must decide whether 
he wants to throw in his lot with the professional writers of America, 
most of whom are in ASCAP, and build up a permanent catalog, or 
whether he wants to get what the counsel for this organization has 
termed a fast buck. By this organization I mean Broadcast Music, 
Inc. I am quoting what one of their counsel—he is not Mr. Kaye 
who is their chief counsel—said. They get guaranties. They get 
subsidies. And they get a greater payment on the basis of perform- 
ances in certain local stations than they would get if they were in 
ASCAP. 

It is entirely proper for the writer to have this choice, so the 
writer has a choice of affiliating with the kind of an organization that 
ASCAP is, or with the kind of an organization that the broadcasters 
have, or he may decide that he wants to throw in his lot with the 
individual publisher; and there is a third organization which is just 
publishers alone. 

That is his choice. Ultimately, he will come over to ASCAP wheh 
he really becomes a pro. 

Mr. Steep. Suppose he refuses to come into ASCAP, is there 
anything that prevents him from becoming an affiliate? 

Mr. FINKELSTEIN. On the contrary, any writer who has had one 
song regularly published—and by that is meant published by a pub- 
lisher who gambles his own money on the success of that song—is 
eligible for membership. And when I say the publisher must gamble 
his own money it must not be one of these 

Mr. Roosgve.t. As I understand you, he can be a member of both 
ASCAP and BMI? 

Mr. FINKELSTEIN. Oh, no, sir. 
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Mr. Roosevett. I think that is what Mr. Steed wanted to know. 
Mr. Streep. Is there a way 
Mr. FrnxetsTEIN. I should like to answer further. 

Mr. Sterep. Under what circumstances would you bar membership 
to anyone? 

Mr. Finxexstern. Well, we would bar membership to a song 
shark, that is somebody who finds out the names of people who think 
they are writers, gets $250 or $300 from them by representing they 
will make their song a great hit, that he has an inside track to achieve 
thisend. Sucha publisher would be barred. 

And now the chairman has asked about the possibility of someone 
being a member of both ASCAP and BMI. 

Mr. Roosrvett. Mr. Steed asked about it, I believe. 

Mr. Streep. I didn’t finish that part of the question. 

Let us assume this, that a person writes the work and he goes to 
BMI on his first choice. 

Mr. FINKELSTEIN. Yes. 

Mr. Srrep. He writes other works after that. Could he take the 
new work he has done and go to ASCAP? 

Mr. FinKetstein. He has entered into a contract with BMI under 
which he agreed to place all of his work with BMI. And so he would 
be barred from entering ASCAP. 

Let us assume that he has gotten a release from BMI. We have 
taken hundreds of them, yes, after their contract with BMI had 
expired. 

Mr. Streep. Suppose he comes into your organization initially and 
after 4 or 5 works wants to have a release from you? 

Mr. Finxetstern. A member has a right to resign at the end of 
any year by giving 3 months’ notice before the end of the year. 

Mr. Roosgvetr. Suppose that he could get a nonexclusive contract 
with BMI, would you let him, also, have a contract, a nonexclusive 
contract with ASCAP? 

Mr. Finxetstern. I have argued that question with Mr. Kaye 
before the Department of Justice and my suggestion was this——— 

Mr. Streep. What is the situation now? 

Mr. Finxetstein. Not of our own making, the situation now is 
that that is impossible. May I please answer that question? 

Mr. Streep. Certainly. 

Mr. Frinxetstern. I had this suggestion to make, that a young 
writer really does not know what he ought to do. He ought to have 
a period to experiment. And it was my suggestion that for his first 
2 years after he gets launched that he be permitted to affiliate with 
either organization, not as a writer but let. the song be affiliated for 
the first 2 years at his option, so that he can have one song in ASCAP 
and the other song in BMI, if he wants, for those 2 years. By that 
time he could have tried out both organizations, and then make his 
decision as to which he wants to affiliate with. 

That was turned down by broadcasters at a conference in the 
Department of Justice. 

I think ASCAP would be prepared to renew that offer. We do not 
claim to be perfect. We are experimenting. We are trying to work 
out something that will help the people who create this music. And 
that is one of the reasons why we welcome these hearings because you 
have a lot of this gossip about what goes on, and what you can and 
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cannot do. And I think it is a wonderful thing to have a public 
hearing that will let the public know really what happens in this field. 

Mr. Rooseve tt. I am glad that you are really happy to be here. 

Mr. FINKELSTEIN. I certainly am. 

Mr. SHerHan. How do they function in the organization, your 
board of directors? 

Mr. Finxetstei1n. The board of directors must have a meeting 
at least once a month. Those 12 writers and 12 publishers. In addi- 
tion to meeting as a board of directors, they meet separately as a 
classification committee. 

They may have to revise a formula from time to time as the industry 
changes. It is a rapidly changing industry. For example, as the 
performances among small stations in relation to the performances on 
network increases. 

Mr. Sueenan. I am speaking of the internal organization rather 
than the mechanics of it. First, do they elect the officers of the 
association? 

Mr. FINKELSTEIN. Yes, they do. 

Mr. SHerHan. Do they set the policy? 

Mr. Finxetstein. They do. 

Mr. SHerxHan. Or do the officers? 

Mr. Finxe stein. The board of directors sets the policy. And 
then there is an executive committee that is responsible for the day- 
to-day operation. In other words, that committee meets generally 
once a week in between board meetings; the executive committee is a 
rotating committee. It consists of three members of the board of 
directors, each of whom serves for 9 months. 

Like that other body here in Washington, one-third of the executive 
committee goes off each 3 months. So that in the course of 2 or 3 
years all of the members of the board of directors have been on the 
executive committee. 

The executive committee must consist of these—it must be either 
2 writers and 1 publisher, or 2 publishers and 1 writer. 

When the writer’s term expires his post is taken by a publisher, and 
when the publisher’s term expires it is taken by a writer. 

Mr. SHpexan. How are they elected? 

Mr. FinxetstxIn. They are elected by the vote of the membership. 
And the votes are in proportion to their rec eipts from the society. 
Berlin’s vote, for example, is not in proportion to the number of 
performances he gets, but rather in proportion to the dollars that he 
receives. That, of course, is determined by the performance of his 
work, 

Mr. SuHeexHan. Under that formula a select number of men can 
control 50 percent of the votes, can’t they? 

Mr. FINKELSTEIN. If you got—the answer obviously is “yes,” that 
you always, wherever you have voting, a number can control if they 
get together and decide they are going to do it. 

Mr. SHeeHan. How many writers and composers did you say you 
have as members? 

Mr. FINKELSTEIN. There are about 4,000 writers and about 1,000 
publishers. 

Mr. SHeenan. Do you know or can you furnish to the committee 
just how many men it takes, the top people, to control 50 percent of 
the votes. 
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Mr. Finxexstein. That already has been furnished. 

Mr. SHEEHAN. To our committee? 

Mr. Firnxexstern. To your counsel; yes. 

Mr. SHEEHAN. What is it? 

Can you give us that? 

Mr. Roosrve tt. We will instruct counsel to produce that and 
offer it in the record during the course of the hearings. 

Mr. Brown of Missouri. Has the new membership in ASCAP 
increased during the past 5 years by a greater proportion than it did 
in the 5 years just preceding that? 

Mr. Frnxevstern. I believe the answer is, ‘‘considerably.”’ 

Mr. Brown. Considerably? In other words, you are getting more 
and more new members? 

Mr. Frnxexstein. Oh, yes; surely, yes, sir. 

Mr. Brown. To get some sort of a picture of the music of America, 
you mentioned that almost all of the great show tune writers are 
members of ASCAP? 

Mr. FINKELSTEIN. Yes, sir. 

Mr. Brown. Is that correct? 

Mr. FINKELSTEIN. Yes, sir. 

Mr. Brown. Thinking only of show tunes, what percent of the 
show tunes performed in the past 5 years, let us say, on the legitimate 
stage have been ASCAP? 

Mr. FiInKExsTEIN. I haven’t the remotest idea. My guess would 
be that it is very, very high. 

Mr. Brown. Would it be close to 100 percent? 

Mr. Finxexste1n. Of course ASCAP has nothing to do with the 
legitimate stage. You understand that. I failed to bring that out. 

The member reserves all of the rights for the legitimate stage, for 
the making of phonograph records, for the publishing of sheet music; 
those rights are all outside of the society. They can be handled 
individually and they are. We have nothing to do with the stage 
rights. 

Mr. Brown. Do you license theaters? 

Mr. Finxetste1n. No; we do not. The members do that. Some- 
one writes a musical show. Rodgers and Hammerstein write a 
musical show. Let us assume they do not produce it. They make 
a contract with a stage producer in which they agree that he will 
furnish all of the money necessary for this production. And they 
will get a percentage of every cent that walks into the box office in the 
form of admissions. That is a percentage of the gross—a very sub- 
stantial percentage. ASCAP has nothing to do with it at that point. 

Now Mr. Rodgers and Mr. Hammerstein go to a music publisher, 
such as Max Dreyfus. He is an expert in show tunes. He has 
developed the writer from the time he just started, and the writer 
thinks of him pretty much as a father, as Mr. Hammerstein says he 
thinks of him. 

We are talking about the top show writers. They form a corpora- 
tion and they are part owners of that corporation. That corporation 
will market sheet music of their works. By the way, the stage pro- 
ducers have no interest in this at all. This is just the writer. And he 
goes to his own publisher. They make arrangements for phonograph 
records. They arrange for the album of the show. There the stage 
producer may have an interest, because the cast of the show may make 
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who has the contract with the cast. 

Then they may have that show made into a motion picture. There 
the publisher has no interest in the motion picture. The stage pro- 
ducers may have some interest, depending upon the contract. As a 
rule, the top writers make their own contract with the motion-picture 
producer. They may get a flat sum or a percentage of the gross above 
a certain amount of the money from the motion picture. ASCAP 
has no interest in that arrangement. 

Mr. Brown. In the legitimate stage ASCAP has? 

Mr. Finxetstern. None whatsoever. 

Mr. Brown. Does it license motion pictures? 

Mr. Finxetstern. There was a time they did. It has not for the 
last 2 years. 

Mr. Brown. But up until 2 years ago it did? 

Mr. Finketstein. No; up until 1948 it licensed motion-picture 
theaters for music on films. And then up to 1956, to a period between 
1955 and 1956, it licensed the producers for the right to exhibit that 
film in a theater to the extent that it has music in the ASCAP repertorv 

That did not work out very well for this reason: The writer or the 
publisher, whoever made the contract with the motion-picture pro- 
ducer, had to quote a price for the performance fee, for the perform- 
ance of the music in the theater, and then after the producer made his 
deal with the writer or publisher, he came around to ASCAP to see if 
he could bargain for something lower than that. Well we were not 
going to give the producers a lower price than our members were 
going to give them. So ultimately we had to get out of this field. 
So that the producer could not set off the member against his own 
association. 

Mr. Brown of Missouri. The publisher now deals directly with the 
motion-picture producers and/or theater? 

_ Mr. Finxetstern. I would say you would have to say the writer or 
the publisher. 

Mr. Brown. In the record field, does ASCAP license and check 

performances on records? 

| Mr. Finxetstern. ASCAP has nothing to do with the recording 
of the work. That is when the arrangement is made with the manu- 
facturers of the record. The members do that solely. But if that 
record is performed on a radio station, or television or anywhere else in 
public for profit, that is licensed by ASCAP. The performance is. 

Mr. Brown. Directly with the radio station? 

Mr. Finxexstern. Directly. 

Mr. Brown. And himself with the network? 

Mr. FinketstEIn. Yes, sir, the member optionally could license on 
his own, but he does not, as a practical matter. The users must have 
| the blanket license to include everything or they will gamble on 
) infringing. 

Mr. Brown. The license with the radio station or the network is 
on a performance basis or is it on a blanket percentage basis? 

Mr. Finkxexstern. The radio station or network or the television 
station or network has its option to take a license on a blanket basis 
or on what is called a per program basis that is still a blanket basis 
but the payment is in relation to those programs which use music in 
the ASCAP repertoire. The option is with the station. They rarely 


; 
that album, may perform in it. And the stage producer is the one 
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resort to that option, because once a station starts to pick or choose 
the compositions on a program in relation to where it lies, the pro- 
grams are going to suffer and the business will suffer. And there are 
also other problems. So most licenses are on the license blanket. 

Mr. Brown. Will you tell the committee something about the terms 
of the typical agreement with the radio people? 

Mr. FINKELSTEIN. Surely. The blanket agreement with the local 
radio station provides for the payment by the station to the society 

of 2% percent of its receipts from advertisers, after the deduction of 
two 15-percent discounts—a 15-percent disc ount for the advertising 
agency fee, and another 15 percent just called the cost of doing busi- 
ness discount. 

Mr. Brown. That is on all programs? 

Mr. Finxetsrern. All of their advertising, if they choose to take 
the blanket license. That is the blanket license. If they choose to 
take the per program license so-called, they pay only on those programs 
which use music in the society’s repertoire, and the rate is 8 percent of 
what the advertiser pays instead of 2%, but only on those programs that 
use music in the repertoire. 

Mr. Brown. Did I understand you to say that almost all broad- 
casters utilize the blanket license? 

Mr. FinkexstTEn. I think all but 30 today. There was a time when 
it was a hundred. When there were fewer broadcasters they had 100, 
but with the present competition among broadcasters the number 
has diminished. 

Mr. Brown. In addition, licensing auditoriums and dance halls for 
the performance of music—do you do that? 

Mr. FINKELSTEIN. Yes, sir. That is on a basis of a percentage of 
admissions charged. 

Mr. Brown. Could you give us a general idea of what that amounts 
to? 

Mr. FINKELSTEIN. That is a lower percentage. That is based on 
admissions. There is no advertising or anything. I think that is 
about 8 percent of the admissions without any deductions for any- 
thing. 

Mr. Roosrevetr. Mr. Moore. 

Mr. Finketstern. Pardon me, it is eight-tenths of 1 percent. I 
am sorry. There is quite a difference. 

Mr. Moorn. The question was propounded to you with respect to 
the method of selecting the board of directors? 

Mr. FINKELSTEIN. Yes, sir. 

Mr. Moore. And their exercising of the control in the organization. 
Is it not true that those individuals primarily are the main revenue 
producers of ASCAP? 

Mr. FinxeExsTEIN. In the cases of publishers that is certainly true. 
That is, it is a cross section, and it includes most of the main revenue 
producers 

Among. the writers, of course the board of directors, 12 writers, 
could not possibly include the main revenue producers unless you 
had in there Irving Berlin and Cole Porter, and Rodgers and Hammer- 
stein, and then the representative of the George Gershwin estate, 
these are the top catalogs. But you have Oscar Hammerstein who 
represents the very top bracket. You have others, too, Otto Harbach 
who represents a very substantial catalog, in terms of performance he 
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is not quite as great as the Hammerstein type, and then you have 
them all the way down from there. 

There are 12 writer members. 

Mr. Moors. By reason of your procedures, though, it is conceivable 
that these personalities that you speak of, could conceivably make up 
and control the board of directors? 

Mr. FInKELsTEIN. Oh, surely, yes. 

Mr. Moors. Without, perhaps, giving not very much consideration 
to the other membership? 

Mr. Frnxetstern. I think our articles of association provide that, 
first, there must be 3 standard publishers and 3 standard writers. 
That of itself prevents that. ‘Standard’ in those terms means pub- 
lishers and writers of so-called ‘serious’? music. So now you have 
three. 

Mr. Moore. Have your articles of association been given to our 
counsel? 

Mr. FrinketsteEIn. They have been given to your counsel. 

Mr. Moors. I think it would be well to have those as a part of 
this record. You state that by your articles of association the 
mechanism is provided for a safeguard—is that provided? 

Mr. Frnxetstern. There are safeguards provided. Then there is 
something about efforts to try to have it representative. And indeed 
it is. 

Mr. Moore. I was quite fascinated with the answer that you gave 
Mr. Brown with respect to the area in which ASCAP operates. Will 
you answer this question: Does ASCAP take into consideration— 
now say we have Paramount and Warner Bros. selling a complete 
stock of films—does ASCAP go into the licensing of the use of the 
music in that particular type of commodity? 

Mr. FInKkeEtstTEIN. If that music in those pictures is used in theaters 
ASCAP is not in that field. If that is used in television 

Mr. Moore. In television primarily? 

Mr. Finxextstern. Yes, ASCAP is in that field because the license 
to telecasters includes anything in the repertoire, however used. 
wk Moore. And would include these sales of these stocks of old 

ilms? 

Mr. Finxetste1n. When used, when used on television, yes, sir. 

Mr. Moore. I have no further questions. 

Mr. Finxextstein. That helps the marketing by the way. If they 
had to go back to the writers of those old movies, and the publishers 
who had clauses in their contract that the rights granted are only for 
use in theaters as now known, there would be an almost insuperable 
block to the free marketing of those films in television today, I am 
afraid. That is conjecture on my part, of course. 

Mr. Roosrvett. The record will show that ASCAP has submitted 
the articles of association, of June 1, 1954, and to which you wanted 
to supply one amendment which has been added since that time. 

Mr. FinKEtstTEIn. I believe we have supplied that to your counsel. 

Mr. Roospvett. And this will be made a part of the record. 

(The document referred to appears as exhibit Al at p. 459). 

Mr. Roosrvetr. Counsel has some questions but in order to give 
others an opportunity to be heard now, we will postpone further 
questions and ask you to come back later on. 

Mr. Finxetstern. Thank you. 
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Mr. Roosrve.t. The committee will now hear Hans J. Lengsfelder. 

Will you come forward, sir. 

Will you please raise your right hand? Do you solemnly swear 
that the testimony you are about to give before this committee shall 
be the truth, the whole truth, and nothing but the truth, so help you 
God? 

Mr. Lenesreper. I do. 

Mr. Roosrvetr. Will you introduce the gentleman with you and 
if he is to say anything for the record, then I will have to swear him. 

Mr. LenesreLtper. He is my counsel, Mr. Frank Weinstein. 

Mr. Roosrvett. Mr. Weinstein, do you propose to add anything 
for the record? 

Mr. Wernstern. If necessary, with your permission. 

Mr. Roosgevett. Will you raise your right hand? 

Do you solemnly swear that the testimony you are about to give 
before this committee will be the truth, the whole truth and nothing 
but the truth, so help you God? 

Mr. WernsrTeErn. I do. 

Mr. Roosrvett. Before you begin, sir, I have had an opportunity 
to look over very briefly your proposed statement, and I would like 
to suggest that on page 8 of your testimony, in the opinion of the 
Chair, it would be well not to refer to the names of these men. 

Mr. LenGsFevpEr. I have crossed these out already. 

Mr. Roosrvett. And then in the sentence where you refer to Mr. 
Finkelstein, you make a statement that seems to me to deal with a 
matter which would reflect upon him. And the committee would 
ask that you delete that sentence. 

Mr. LENGsFELDER. On page 8? 

Mr. Roosrvett. That is not a proper matter from the considera- 
tion of this committee. 

You may proceed. 


TESTIMONY OF HANS J. LENGSFELDER, ACCOMPANIED BY FRANK 
WEINSTEIN, COUNSEL 


Mr. LenGsFetpeR. As my statement is quite lengthy, I would 
rather, than take up so much time of the committee, have the com- 
mittee’s permission to summarize it and to have my prepared state- 
ment placed in the transcript of the record with the same effect as if 
I had read it in full. 

Mr. Roosrvett. Yes, that is perfectly satisfactory to the com- 
mittee. The committee, of course, will feel free to ask any questions 
concerning any part of the full statement—not just the verbal statement 
which you may give. 

Mr. Lenasrevper. I have tried to cross out all names, but if I 
should slip up somewhere, I wish to apologize for that. 

Mr. Roosrvett. That is all right, sir. 

(Mr. Lengsfelder’s statement in full is as follows:) 


STATEMENT BY Hans J. LENGSFELDER 
PRELIMINARY STATEMENT 


I reside at 27 Montrose Road, Scarsdale, N. Y. I was born in Vienna. I am 
proud to say that I am a citizen of the United States. Early in my professional 
life I became a playwright and songwriter, my work taking me to various countries 
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in Europe. In 1929 I became what might be termed a roving drama and music 
critic for the semiofficial Austrian News Agency. On behalf of this agency I went 
to Berlin where I also worked as a free-lance writer of songs, revues and plays. 

I was rather successful as a songwriter and playwright, having close to 400 
songs published and performed, as well as scores of plays. Many of my songs 
became hits and are still being played in Europe. My plays, the best known of 
which are Honeymoon and Why Do You Lie, Cherie? were produced in various 
theaters and in many languages. 

After the invasion of Austria by Hitler, I received an invitation from the English 
producer, Archie Parnell, to come to England for the production of one of my 

lays in collaboration with the now famous playseesant, Terance Rattigan. 
ameter, desiring to come to the United States, I secured a visa for this country 
instead. Needless to say, I was extremely grateful for the opportunity to come 
here, coming, as I did, with hope I might be able to make some small contribution 
to the musical life of my adopted home through my writing and composing. This 
hope did not prove entirely unwarranted. Recontinen of my songs have been 
made by, among others, such well-known artists as Duke Ellington, Mary Martin, 
Perry Como, and Jimmy Dorsey. One of my songs, Perdido, has become a jazz 
standard with close to 200 recordings released through the years. 

On reaching this country in 1939, I tried to become a member of ASCAP, but 
was unsuccessful despite several attempts. Finally, after the first consent decree, 
I was admitted to membership in 1942. This delay of 3 years deprived me of 
considerable income, as at that time foreign performing rights might be collected 
in this country only through ASCAP and never directly. 

Nowhere in the world is it possible for authors, composers and publishers to 
individually protect their copyrights and collect from users. For this very 
reason, authors’ societies were formed. I would be the last to deny that an organ- 
ization such as ASCAP is an absolute necessity in the music profession. It is a 
wonderful institution. We must be forever thankful to the members who founded 
this society in 1914. 

The importance of ASCAP to the continued existence of music publishers and 
writers has been stressed nowhere so well as by ASCAP itself and some of its 
famous members. I submit in evidence a photostatic copy of an ASCAP pam- 
phlet entitled ‘Why Composers and Authors Support Senator Kefauver’s Proposed 
Amendment to the Copyright Law (S. 1553)’’ (exhibit 54), which begins: 

“For the majority of those who create musical works, and for the heirs of 
composers no longer living, the chief form of compensation is the collection of the 
royalties payable when their works are performed publicly for profit.” 

I also submit the statement of Irving Berlin as quoted in Variety, August 14, 
1957 (exhibit 55): 

“One thing agreed upon by all ASCAP writers and publishers is that without 
the society we couldn’t stay in business.” 

I further submit.an article in Variety, April 21, 1954 (exhibit 56), which stresses 
the importance of ASCAP to publishers, with the following headline: ‘‘200,000 
Copies Now a Big Song Hit; Must Bank on ASCAP, BMI Coin.”’ 

urs is an unincorporated association or society. Similar societies in other 
countries are directly or indirectly assisted by their respective governments. 
In such foreign countries, only one such society is allowed to exist and each writer 
and each publisher member has but one vote. The distribution of royalties in 
these societies is conducted strictly on a performance basis with millions of per- 
formances accurately tabulated. In our society, on the contrary, rather than 
having one vote per member, there is a ‘“‘weighted vote’”’ enabling a few members 
to control the destinies and livelihood of all. In our society only a portion of the 
royalties is distributed on a current performance basis, and even this portion is 
distributed according to an inaccurate and distorted logging system. This 
inaccurate logging system can only be beneficial to those few members who 
receive more than 50 percent of the gross revenue. If a member’s songs are not 
logged, the royalties of which he is deprived remain part of the gross revenue, and 
because of the large percentage of the gross received by a few members, the latter 
benefit thereby, to the detriment of the rest of the membership. 

It is essential that everybody using the music written and published by the 
members of the society should pay fairly for that use. It is also essential to the 
existence of ASCAP and through it, to the existence of the current and future 
creators of music in the United States, that the society should be administered 
fairly and impartially so that no small group may subvert it into a device for 
es dictatorial power over the economic life of ao 

y testimony will be devoted to this subversion of ASCAP. It will detail 
both generally and specifically how the copyright laws, the embodiment of that 
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constitutional power of Congress to protect the works of authors and publishers 
for a limited period of time, have been utilized instead for the enrichment of the 
few at the expense of the many. - After you have heard all the facts, you will 
realize that large music publishers have gained control of the management of the 
society, the membership of which comprises approximately 75 percent of the 
music composers and publishers active in the United States. 

The device utilized by the dominant publishers is one simple in form but 
devastating in effect. L. Wolfe Gilbert, a board member, who is ASCAP’s west 
coast representative, at ASCAP’s general membership meeting held at the Waldorf 
Astoria Hotel in New York City on April 3, 1956, referred to the few large pub- 
lishers who control more than 51 percent of the publisher votes of the society as 
the “powerhouse” who control the destiny of the society (exhibit 57, Variety, 
April 4, 1956). This exhibit also refers to the fact that such charges against the 
ASCAP administration have been common in past membership meetings. It is of 
course apparent that this powerhouse, by having more than 51 percent of the 
publisher vote, controls all elections of publisher directors, and indirectly, because 
of the economic dependence of the writers on the publishers, the election of the 
writer directors as well. 

Under the articles of association of ASCAP, each publisher member has 1 vote 
for every $500 that the publisher earned during the preceding year, and each 
writer member has 1 vote for every $20 earned by him during the preceding year. 
The board of directors consists of 24 members, 12 representing publishers and the 
other 12 representing writers. The 3 publisher members known in the trade 
as the powerhouse control more than 51 percent of the votes, and they are able 
to elect the 12 members of the board representing the publishers. Less than 
5 percent of the writer members control more than 51 percent of the writer votes 
and are enabled to elect the 12 writer members of the board. Moreover, the 
12 writer members of the board of directors are either directly (as writers) or in- 
directly (as publishers) affiliated with, dependent upon, and therefore subservient 
to these same giant publishers. This gives these publishers control of the writer 
board also. The publisher members of the board constitute the classification 
committee of the publishers, while the writer members of the board constitute 
the classification committee of the writers. Since a member’s vote in the society 
is directly proportionate to his revenue, and since his revenue is determined by 
the board, both the writer and publisher boards are in fact self-perpetuating, 
and control of the society remains in the hands of the few publishing giants. 

Before royalty classifications are determined, I have heard of dry runs being 
conducted, and have actually seen the result of such a dry run myself. A dry 
run consists of the application of a proposed distribution formula to the perform- 
ances monitored by the society. The members of the classification committee, 
representatives of the large publishers, by this means have the opportunity to 
pick that formula most beneficial to themselves. These tests are not available 
for inspection by the rest of the society, but rather such decisions are always 
made secretly. As a matter of fact, after a formula has been adapted, members 
encounter the greatest difficulty in understanding the figures used to determine 
their own royalties. 

Even with such impregnable power, the board cloaks its operations in violation 
of the very bylaws which create its power. 

Article IV section 4 (f) provides, in part: 

“All ballots, tally sheets and other memorandums, incident to the tabulation of 
the votes shall be retained for 3 months, and be available for examination by 
any committee of not less than 5 members in good standing.” 

On April 19, 1957, and for some time thereafter a group of five members at- 
tempted to invoke the above rule with respect to the election of March 1, 1957. 
The result of this attempt is indicated by my letter to Mr. Paul Cunningham of 
May 22, 1957 (exhibit 58). Attached to this letter is a memorandum by an 
attorney of the proceedings that took place (exhibit 59). This memorandum is 
self-explanatory. Every possible obstacle was thrown in the way of examining 
the records pertaining to the votes cast. 


THE ASCAP GRIEVANCE MACHINERY 


The ASCAP grievance machinery consists of a series of appeals before the 
following bodies: 

(1) The classification committee.—This group, having made the classification of a 
member objected to, also has original jurisdiction to pass on and determine the 
validity of such objections. Its members are the board of directors, the repre- 
sentatives of the powerhouse who benefit when revenue is denied others. Imagine 
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yourself as the plaintiff in a suit before a judge who is also the adversary party and 
who acquires financial gain by deciding against you. 

(2) The appeals board.—From the classification committee, appeal can be taken 
to the appeals board. The appeals board is elected by the same weighted vote 
as the board of directors. Thus its members are the handpicked nominees of the 
dominant group, as was the classification committee whose decisions they are 
required to judge. It cannot be anything but a rubber-stamp body. The 
perennial chairman of the appeals board, Mr. Abel Baer, is in complete agreement 
with the policies of the board of directors. Most of the other appeals board 
members have little knowledge of the distribution system, relying heavily on the 
advice of ASCAP’s general counsel. 

(3) The panel.—Up until last July, when an appeal to the 3 members of the 
American Arbitration Association was instituted, final adjudication rested with a 
3-man panel consisting of a judge chosen by the society, a judge chosen by the 
litigant, and a third, so-called impartial, chairman, chosen and paid by the society. 
The pertinent records, moreover, were entirely in the hands of the society, to 
say nothing of the proceedings themselves, which were devoid of due process and 
subject to every extra-judicial pressure the society thought necessary to exert. 

Rather than indulge in a lengthy dissertation case by case, I will merely describe 
the salient features of some of these proceedings with such illustrations as may 
seem appropriate. 





The society keeps no public records of its proceedings, directives, meetings, or 
deliberations 

I will read from a letter of Lawrence J. Greene dated February 15, 1957, 
addressed to Joseph A. McDonald (exhibit 60). Mr. Green was the attorney 
for Edward Kassner, a member, who was then appearing before a final panel of 
which Mr. MeDonald was the impartial chairman. I quote: 

“(c) The protracted hearings heretofore held in this matter together with those 
still to come, tax the memories of all of us taking part. It appears to me that it 
is necessary to find a more reliable aid than memory to a proper disposition of this 
matter. Jt is accordingly respectfully requested that upon resumption of the hearings 
a stenographer be hired by ASCAP to take a verbatim transcript of all further pro- 
ceedings.’’ |Emphasis supplied.] 

Instead of having a stenographic record, the practice of ASCAP theretofore, as 
indicated by the same document, was: 

“(a) I refer first to the fact that ASCAP’s counsel has undertaken to prepare 
minutes of the hearings as an aid to the chairman of the panel. (I pass over the 
fact that my adversary has taken the strange position that I am not entitled to 
have a copy of those minutes and has not provided me with a copy.) I submit 
that it is asking too much of a lawyer that he wear two hats—one bearing the 
emblem of allegiance to a client (here ASCAP) and the other than of a ‘friend of 
the court.’ I do not under any circumstances desire to be placed in the position 
of disputing the completeness or accuracy of any such minutes and I am confident 
that my adversary has no wish to enter into a controversy with me with respect 
thereto. I do not consider it the proper function of an adversary in an adversary 
proceeding to prepare official minutes for the court. I therefore request that all 
minutes heretofore prepared by ASCAP’s counsel herein be destroyed and that 
no further such minutes be accepted.”’ 

Lack of a written memorial is not limited to grievance proceedings but also 
typifies directives of the classification committee over which grievances occur. I 
quote from the minority report rendered by Mr. Frederick Fox while on the 
appeals board, in favor of Mr. Kassner at an earlier stage of the same case (ex- 
hibit 61): 

“In my opinion, the lack of uniform application of these criteria is due in large 
measure to the fact that no written directives on these criteria exist in the ASCAP 
files and since there has only been verbal transmission of these criteria down 
through channels (classification committee to R. Murray, manager to N. Kissel, 
program department head), misinterpretation in the application of the formulas 
by the program department also is possible. In addition to the possibility of 
misapplication by the program department, there arises considerable doubt in 
my mind as to the legal validity of the execution of these formulas by the program 
department, in the absence of written authorization by the classification com- 
mittee.’ 

The background of this paragraph of Mr. Fox’s minority report is instructive. 

Mr. Kassner’s dispute arose over credits received by one of his songs used as a 
theme on what was then the Jack Paar Morning Show which appeared on CBS 
five times a week. At the time of this dispute the only public pronouncement of 
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the society as to theme songs was a resolution adopted April 27, 1943, by the 
publishers classification committee, the pertinent part of which read as follows: 

‘(A theme song which is a well-known and recognized musical copyrighted musical 
composition will receive the following credit: If used on a commercial rate program 
it will receive the same credit as any other song on such commercial program; if used 
on a sustaining program it will receive one-tenth of a point, irrespective of the 
hour or day of the week when such program is given. 

“All other theme songs will receive one-twentieth of a point, irrespective of 
whether the song is on a commercial rate program or on a sustaining program, 
and irrespective of the hour or day of the week when such program is given. 

‘““A theme song shall not be regarded as a ‘well-known and recognized copyrighted 
musical composition’ unless it has become well-known through mediums other than the 
use of the song as a theme.’’ [Emphasis supplied.] 

Without question, Mr. Kassner’s song Magic Circles was a well-known English 
composition by a recognized British composer, a member of the British Performing 
Right Society which is an affiliate of ASCAP. Beside this, the song had been 
recorded by two record companies. On taking his appeal to the appeals board, 
Mr. Kassner was suddenly informed that though his song was a “well-known 
and recognized copyrighted muscial composition,” the classification committee 
had secretly enacted three other requirements. Mr. Kassner’s song had failed 
to fulfill these secret requirements in one particular. 

It has been the practice of the society to make but one transcript of the minutes 
of general meetings, which transcript is kept at the office of ASCAP. It has 
been alleged that these transcripts have been doctored to suit the purposes of the 
Board of Directors. At the meeting of January 3, 1957, the call to order was 
delayed for an hour and a half because some members had brought stenographers 
with them so that they might have a transcript of the meeting. Only after the 
most bitter wrangling did the society agree to let any member willing to pay for 
it, have a copy of the official transcript prepared by the stenographer employed 
by ASCAP, and then only after a pledge of utter secrecy and an agreement that 
the privately employed stenographers be expelled from the meeting. I refer to 
the transcript of that meeting which is concerned with this problem. The 
minutes are in the possession of ASCAP. When produced, I ask that they be 
marked as ‘‘Exhibit 62.” 


The litigant in the grievance machinery, though bearing the burden of proof, has no 
access to ASCAP’s records. All relevant data is in the society's control. The 
society has absolute discretion as to what to make available, and to whom 

T quote again from Mr. Greene’s letter (exhibit 60): 

“(b) A second unusual procedure which has been followed and concerning 
which I was not informed in advance, has been the submission by ASCAP to 
the chairman of the panel, of documents, records, and writings, not only without 
supplying copies to me, or, as far as I know, to the other members of the panel, 
but without even mentioning it to me. It is respectfully requested that the 
chairman direct that copies be made by ASCAP of all documents heretofore 
provided to the chairman by ASCAP and that such copies be distributed to me 
as attorney for Edward Kassner Music Co., Inc., and, if they so desire, to the 
other members of the panel.” 

I quote from pages 14—15 of Mr. Greene’s brief on the appeal of the Edward 
Kassner Music Co., Inc., submitted to the panel (exhibit 63): 

“In anticipation of the hearing before this panel, Kassner has endeavored to 
gather evidence to bring before this panel as to the existence of this ‘rule’ and as 
to the uniformity or nonuniformity of its application to others. To that end, 
Kassner dispatched an identical letter to each member of the publishers and 
writers classification committees. A copy of this letter is annexed to this memo- 
randum as exhibit A. Only two written acknowledgments of this letter were 
received, neither of them going to the substance of exhibit A or attempting to 
answer it. Copies of these two acknowledgments are set forth as exhibits B and C. 

“No other replies, answering the questions in Kassner’s letter, were received. 

“Subsequently, the general attorney for ASCAP informed counsel for Kassner 
that he, ASCAP’s attorney, had instructed the addressees of the said letters to 
refrain from replying. 

“In view of the fact that no procedure for compelling the testimony of witnesses 
exists before this panel, such action by ASCAP’s general attorney is not conducive 
to the complete enlightenment of this panel and may have constituted a suppres- 
sion of evidence. 

“Tn addition, Kassner, in an effort to develop facts, dispatched identical letters 
to Mr. Stanley Adams, president of ASCAP, Mr. Richard F. Murray, manager 
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of ASCAP, and Miss Natalie Kissell, program department head of ASCAP. 
A copy of that letter is annexed hereto as exhibit D. These letters were sent by 
registered mail and their receipt is evidenced by the usual post office return receipt 
in the possession of Kassner’s counsel. No replies have been received to any of 
these letters.” 

In another case before the panel, Judge Eugene B. McAuliffe, one of the panel 
judges, rendered an opinion in re Charles J. O’Flynn dated February 21, 1957 
(exhibit 64) in which he stated, at pages 4—6. 

“Testimony was adduced before the panel that erasures were made by some 
unknown clerk in the credit to be given to Mr. O’Flynn with reference to the 
performance of Concerto For a Toy Piano and American Beauty March. It was 
conceded that the full figure of 100 percent was erased in each instance and the 
figure 2.31 inserted in its place with reference to American Beauty March on the 
Big Top Sealtest program and a correspondingly small figure on other programs, 
and a similarly greatly reduced figure with reference to Concerto For a Toy Piano, 
by an unknown person. Repeated demands on the part of counsel for the appellant 
for the production of the clerk who made the erasures were met by strenuous 
objections by counsel for the society (see pp. 62, 63, 64, 65, 66, 67, 68, 69, 70, 
71, 72, 183, 184). 

“Mr. Murray of the program department admitted that there were erasures; 
that he did not know who made the erasures (p. 243), that a full credit of 100 
was erased and the figure of 2.31 substituted (p. 243). When counsel for the 
appellant made repeated efforts to find out the names of the girls who made the 
erasures on the network clearance sheets, counsel for the society made the brash 
statement: ‘We don’t propose to have the clerks of the society examined’ (p. 45). 
He failed to realize that the panel was trying to find out the truth as to the identity 
of the clerk who changed the record and why the record was changed and at 
least give the attorney for the appellant an opportunity to ascertain the truth as 
to what actually happened.” 

And at pages 6-7: 

“When Miss Kissell was examined as to the identity of the girls who made 
the erasures reducing the amounts of the credits due the appellant, she mentioned 
the names of Miriam Cohen and Lillian Yerlich. These young ladies were not 
produced for examination, although the attorney for the appellant made re- 
peated demands for their production and even went to the trouble of writing 
a letter requesting that these two young ladies be produced for examination. 
The reason being given for the nonproduction of these witnesses was that it might 
affect their morale. I stated (p. 187) ‘That there was not a scintilla of evidence 
in all of these proceedings that any morale would be affected in the slightest 
degree and that such a statement was never made by Miss Kissell.’ After a 
careful examination of the entire record I still find no statement on the part of 
any witness that the morale of these girls would be affected because of their 
testimony before the panel. 

“The record is also replete with demands on the part of Mr. Mackey to produce 
a Miss Rosenberg as a witness. Although she was in the building while these 
proceedings were going on, and at one time was even in the room, she never was 
permitted to testify.” 


Because of the laxity of the grievance procedure, both judges and the litigant are 
subject to improper pressure 

I was Mr. Kassner’s appointee on the panel. I quote from the record on that 
case (exhibit 65), page 106: 

“Mr. Kassner. As a matter of fact, I would like to say there was indicated to 
me at various times that I have made a mistake by appointing Mr. Lengsfelder 
as my representative. 

‘““Mr. LENGSFELDER. I can well believe that. 

“Mr. GREENE. Indicated to you by whom; you don’t have to state it? 

“Mr. FINKELSTEIN. I think if Mr. Kassner makes a statement like that, he 
should follow it through by identifying the people who made the statement 
to him. 

“Mr. Kassner. Do vou want to consult with him, Mr. Greene? I think we 
should have it on the statement. 

“Mr. FINKELSTEIN. Either withdraw the statement or identify the people, it 
would seem to me. 

“Mr. Kassner. Miss Kissel and Mr. Murray. 

“Mr. Murray. I never made such a statement.”’ 

The classification committee which you will remember is also the appellate 
tribunal of first instance, has the investigatory power of a grand jury. It can 
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demand information concerning the catalogs of members. As the members of 
the classification committee are the representatives of the dominant group, the 
classification committee thus provides a convenient organ for these publishers 
to ferret business secrets from the rest of the membership. 

Assume a small publisher employs new methods to promote his compositions 
or produces new types of music which prove highly successful with ASCAP 
customers. Should he appear before the classification committee he may find 
himself forced into giving a detailed exposition of his operations to the largest, 
most aggressive publishers in the industry. 

The large publishers are therefore in a position to withhold revenue earned by 
a small competitor or, as the price of disgorging that revenue, may extract the 
secret of that small publisher’s limited success. 


The length of ASCAP grievance proceedings is designed to discourage the appellant, 
rather than gain him justice 


No litigant may expect judicial impartiality until reaching the final stage of 
the grievance ladder, at best more than 2 years after the filing of the original 
protest. Meanwhile subsequent royalty statements are subject not only to 
those very inequities of which the litigant complained but also to such new 
reductions as the society may devise. On top of this the society prohibits a 
member from taking more than one appeal per year, despite its practice of making 
quarterly distributions of royalties. 

Article XIV, section 6B of the ASCAP bylaws provides inter alia as follows: 

‘“k * * No member shall have the right to take an appeal to the board of 
appeals or to the panel more than once during each calendar year. In case of a 
reclassification of a member, such reclassification shall not be retroactive but 
shall become effective on the succeeding distribution.” 

I quote from pages 20-21 of the brief filed by Mr. Greene in the Kassner pro- 
ceeding hereinbefore referred to (exhibit 63): 

“Consider the last quoted portion in which a member’s right to appeal ~ the 
board of appeals or the panel is limited to ‘once during each calendar year’ an 
‘in case of a reclassification of a member, such reclassification shall not be salen 
active * * *,’ This can only mean one thing, namely, that if the panel on this 
appeal reverses the decision of the board of appeals, Kassner nevertheless loses 
out completely, since reclassification cannot be retroactive and Kassner’s com- 
position Magic Circles is no longer being used as a theme song. 

“Consider this possibility. Suppose a member received one of ASCAP’s 
quarterly distributions and appealed to the board of appeals with reference to a 
clearly improper classification of one of its compositions. Suppose the same 
member then finds in his next quarterly distribution that another of his composi- 
tions had also received improper credit. The member would nevertheless be 
precluded from appealing in connection with the second injustice under the 
wording of the se ntences above quoted from section 6 B, which forbids more than 
one appeal a year.’ 

The appeal of Mr. Kassner finally reached the panel in March, 1957. I quote 
from the record in that case (exhibit 65) at page 82: 

“Mr. GREENE. 1954 and 1955 is when I first started working on this; I am not 
sure about the dates. In any event Mr. Kassner first started complaining in 
1954, and I think I came in in January 1956.” 

And at page 79: 

‘“‘Mr. Kassner. * * * 

“T have been deprived of income of almost $24,000 for 3 years and I, personally, 
just do not know what to say at this juncture, if I am toid now that an entire ly 
new member is being appointed and the whole thing starts all over again.’ 

What was Mr. Kassner referring to? Why had everything to start over again? 
Let me quote from pages 75-76 of this record. This is Mr. Levy, the society’s 
appointee: 

“Mr. Levy. Can I interrupt right now, and you can put this on the record—it 
may be a bombshell, but I would like to disqualify myself. * * * 

* * * * * * * 


“The CHAIRMAN. This torpedoes the appeal, it seems to me.”’ 

So they appointed someone else and started all over again in November 1957. 
Remember this appeal started in 1954. And then this happened. Mr. Jack 
Bregman, a board member who was not even on the panel, wandered into the 
hearing room one day, and before Mr. Kassner knew what hit him, Mr. Bregman 
calmly suggested (Kassner record, exhibit 65, p. 141): 

“MY. Breoman. I personally don’t think this panel has any jurisdiction if the 
facts are as stated by Mr. Finkelstein * * *” 








POLICIES OF ASCAP 31 


The panel ultimately decided to delay ruling on the question of its jurisdiction 
until after a consideration of the merits. Thus it could have reached a decision 
years later in favor of Mr. Kassner, but then decide it never had jurisdiction to 
render the decision in the first place. 

I am informed it took Alec Templeton, Inc., 2 years to reach the panel, by which 
time it had lost so much money it was forced to settle for 25 cents on the dollar. 
I understand, though I never found out officially, Mr. Kassner finally settled his 
claim also. 


Those in favor with the dominant group never have grievances 


In 1951 after I succeeded in obtaining signatures of over 15 percent of the 
membership for the purpose of calling a general meeting to discuss the inequities 
in the ASCAP logging system, a so-called Lengsfelder Committee was created. 


DISTRIBUTION FORMULAS 


I will now comment not only about the publisher formulas, but also about the 
writer formulas. I think I am peculiarly qualified to do so, since I have made a 
complete study of them. 

Royalties are distributed to the members by awarding a number of ‘credit 
units’? when songs or musical compositions are performed over radio or television, 
in accordance with certain formulas made up by the classification committee. 
Other credit units are also awarded in accordance with other complicated for- 
mulas. By way of illustration, one “credit unit” for a performance of a musical 
composition owned by a publisher amounts to about 24 cents. Thus if a pub- 
lisher, over a given period, is entitled to 1,000 credit units, his account is credited 
with $240 besides other sums he may be entitled to for “availability” and 
“seniority.” 

There are four formulas in use for the distribution of the writers fund. These 
writer formulas bear such curious titles as ‘‘Sustained performance fund,” 
“Availability fund,’ and ‘Accumulated earnings fund,” as well as ‘Current 
performance fund.” Interestingly enough, the current performance fund makes 
up only 20 percent of the total moneys available to writers; 80 percent of the 
moneys available to writers is paid out on the basis of these other above-mentioned 
formulas which purport to take into consideration the past 5 or 10 years of a 
writer’s career. This system, with many modifications, has been in effect since 
the consent decree of 1950. It has had but one purpose, and that is to try to 
completely nullify the provisions of section XI of the consent decree of 1950 
which states: 

“XI. Defendant ASCAP is hereby ordered and directed to distribute to its 
members the moneys received by licensing rights of public performance on a 
basis which gives primary consideration to the performance of the compositions 
of the members as indicated by objective surveys of performances (excluding 
those licensed by the member directly) periodically made by or for ASCAP.” 

This provision clearly requires the society to base its royalty distributions 
primarily on current performances, objectively determined by or for ASCAP. 
Why? The reason is that before 1950 there were no distribution formulas. 
Beside this, there was virtually no logging program. Members were classified 
according to the arbitrary desires of the classification committee. 

The writer found himself placed in a letter or numerical classification, all the 
members of which received the same amount of money. Records were com- 


‘ pletely disregarded as meaningless as the classification committee, on the basis 


of whim, placed a writer wherever it decided. 

As an example of these arbitrary classifications, may I submit in evidence (ex- 
hibit 66) the list of members who were classified in the old class D. Here the 
average performances of members ranged from one-fifth of a point for Marshall 
Bartholomew, to 26,316 points for John F. Klohr, both being in the same class. 
In other words, the classification committee had evaluated Mr. Bartholomew’s 
one performance to be worth as much as more than 100,000 performances by Jonh 
Klohr. I submit a photostat of an original worksheet of ASCAP (exhibit 67). 
The figures are ASCAP’s own. Similarly, in class designated as CIA (exhibit 
68), Doris Fisher had a 5-year average of 24,281 performances and Edna St. 
Vincent Millay a 5-year average of 42 performances, yet both were in the same 
class. For another example, may I cite Deems Taylor who, as a board member, 
was in class AA with a 5-year average perormance total of 2,916. Mr. Taylor’s 
figure will contrast with Irving Berlin’s, in the same class, with approximately 
580,000 performances. 

In 1950 when the consent decree was entered, the classification committee de- 
cided to devise a way to maintain the same arbitrary classifications, while paying 
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lipservice to the requirements of the consent decree. Therefore it devised form- 
ulas requiring the computation of averages for periods before the consent decree 
was entered, thereby being able to import into the post consent decree distribu- 
tions, all the inequities of the classification which the consent decree was designed 
to remedy. 

For those in the top brackets artificial brakes were applied to prevent a writer 
from being demoted to a lower class. As a consequence, even should his per- 
formances cease entirely, a top bracket writer will continue to be paid from at 
least 80 percent of the money available for the writers’ distribution. For the 
majority in the lower brackets, no “brakes” are applied. As a matter of fact, 
at present arbitrary ceilings are placed on the extent to which any member can 
rise in a given year. 

I am submitting, as exhibit 69, the writers distribution formula as in effect 
December 1957. It was stated at an enlarged classification committee meeting 
which I attended, that the estate of John Philip Sousa, for instance, will continue 
to be paid 40 years after all of Sousa’s works are in the public domain. This is 
true of many other estates, the catalogs of which are among the important copy- 
rights of the publisher board. This means that even though, under section 8 of 
vhe United States Constitution, Congress is given the exclusive right to secure for a 
limited time to authors the exclusive right to their respective writings, and in 
the exercise of that power Congress has limited such exclusive right to 56 years, 
ASCAP’s board has claimed the right to continually appropriate money to pay 
authors and publishers even though the works for which the moneys are paid are 
no longer in the society’s catalog. Your committee may feel that this is beneficial 
to indigent widows, but it should be remembered that these formulas work for 
publishers as well. Thus the members of the board will continue to receive 
royalties from their 75 percent of the ASCAP catalog for years after they no 
longer legally own the copyrights because such copyrights have lapsed into the 
public domain. Remember, this payment will be made at the expense of those 
members who own valid unexpired copyrights. While as a composer I will plead 
for as long a copyright period as possible, such period should be determined by 
Congress and apply to all composers, not merely to a privileged few chosen by 
ASCAP. 

I should like to submit into evidence, papers relating to the appeal of Charles 
N. Daniels, Inc., in re the song Moonlight and Roses (exhibits 70-71). In this 
case, which was taken up before the grievance machinery of the society, Charles 
N. Daniels, Inc. had acquired the copyright renewal period of Moonlight and 
Roses, that is, the second 28 years. The first period of 28 years had previously 
been owned by ‘The Big 3,’ a board member. Daniels claimed that having 
acquired the song for the second half of its legal copyright period, he was entitled 
to credit not only from the song’s current performances, but also from its earnings 
in the availability and seniority funds. The society ruled that as far as it was 
concerned, all Daniels had acquired was the right to the current performances, 
but that the so-called availability and seniority credits of the song accumulated 
during the first 28 years still belonged to ‘‘The Big 3’’ member, Robbins. As a 
consequence, even though Daniels’ publishing company legally owns Moonlight 
and Roses, 45 percent of the money the society is receiving for its performance is 
being paid to Robbins. 

The opinion of the appeals board contains the following illuminating statement: 
‘We are assured by the society’s general attorney, Herman Finkelstein, that the 
rule is valid and does not contravene any law.”” Mr. Finkelstein thus has publicly 
advised the society that it has the right to continue to give Robbins the availability 
and seniority credits for a song, the copyright of which is owned by Daniels. The 
advantage to Robbins in this procedure is that though one of its competitors has 
acquired what was formerly a Robbins copyright, Robbins will continue to be paid 
45 percent of the revenues of ASCAP earned by the song. 

In August 1951, as previously mentioned, I secured more than 15 percent of 
ASCAP’s membership to petition for a general meeting (I had devoted weeks to 
copying addresses of the members at ASCAP’s offices. After this, ASCAP has 
refused to let any member have addresses of his comembers). The society checked 
the signatures of these members and then called a meeting for September 20, 1951. 
At this meeting ASCAP’s board submitted a proposition to create a Lengsfelder 
committee, with me as the chairman, which should sit with the classification 
committee and try to iron out admitted inequities. I had the right to appoint 
members to this committee and did so. However, I soon found this had been 
merely a pretext. Our committee had the greatest difficulty even getting to meet 
with the classification committee and when we met, very little was accomplished. 
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We were told by the classification committee that in 5 years, all inequities would 
be ironed out, all members having then reached the proper objective level required 
by the terms of the consent decree. We were also told by the board that this claim 
had been made to the Justice Department. 

To show you that far from being eliminated, the completely arbitrary pre-1950 
classification has been perpetuated, I am submitting (exhibit 72) the sustained 
performance fund chart for 1955 in which you will find a so-called natural average 
and an adjusted average. The natural average shows the true performances 
gained by members of the class, the adjusted average, the artificial scale imposed 
by the society. Thus, for instance, the members in a class pegged at 765 sustained- 
performance points had an average of more than 9,000 performance credits over 
the average of the members of the class allotted 1,000 points. There are similar 
discrepancies throughout the chart. As was stated by one member, the chart 
looks like numbers picked at random from a telephone book. Yet where one falls 
on this chart can mean success or bankruptcy. 

The completely arbitrary character of the so-called accumulated earnings, 
sustained-performance points and so forth, is illustrated by the fact that just 
before the consent decree was entered, word must have gone out to some of the 
insiders to ask for permission to appear before the classification committee. 
They were then boosted by an artificial raise, which has since been perpetuated 
through the use of these formulas. Those members who were not friendly to 
the board were pushed aside. Having no opportunity to protest their classifica- 
tion, they went in at the bottom of the ladder. One member of the board, 
Stanley Adams (former president of the society), was raised from class B to A 
in this fashion, whereas I was denied all opportunity to go before the board 
before the new distribution formula went into effect. I submit herewith (exhibit 
73) a copy of my letter dated November 24, 1951. 

The result of all this is the following chart which I have prepared and which 
I submit herewith as exhibit 74. It shows that because of the so-called seniority 
formulas, a board member like J. Tasker Howard, who was paid $15.02 per 
credit point at the time of the consent decree, went up to $18.22 per credit point 
after the consent decree, with hardly any performances. This may be compared 
to the 15 or 16 cents per credit point accorded to Oscar Hammerstein. 

Comparable to the writers formulas about which I have just been talking, the 
methods of distribution of the publisher funds have also been continually sub- 
verted by the ASCAP board. All of these publisher noncurrent performance 
formulas were devised to give great weight to those compositions owned by the 
board members by importing the subjective classification in use before the consent 
decree, into the present distribution formulas. 

The publishers’ income today is divided as follows: 55 percent of the income is 
credited to current performances, 30 percent to ‘‘availability’”’ and 15 percent to 
“seniority.” ‘Availability’ is defined as follows: 

““(a) performance credits to be accumulated for the last 5 calendar years, 
except as to new publisher members, whose accumulation will be for the period 
of their membership. 

““(b) From the established totals of (a) there will be deducted the total per- 
formance credits of any compositions appearing in the society’s survey for the 
first 2 calendar years. 

““(c) The resultant total, that is (a2) minus (b) above, will be the availability 
credits for each publisher member.” 

“Seniority”’ is defined as follows: 

“Performance credits to be accumulated for the last 5 calendar years. From 
this total the quarterly average for the 5-year period (20 quarters) is to be estab- 
lished and this average multiplied by the number of quarters of membership 
(calculated up to the month of July preceding the current distribution) will be 
the total seniority points of the publisher member. The seniority of new pub- 
lishers of less than 5 years will be the accumulation of their performance credits.” 

To illustrate another instance of how artificial boosting occurred, may I cite 
my letter of October 8, 1956, a copy of which I offer in evidence as exhibit 75. 
There had been a rule in the distribution formula stating the percentage of a 
point that would be given to so-called background music, which stated: 

“‘Background cue music, i. e., music used as bridges, cues, or merely back- 
ground, whether written especially therefor or just selected from the society 
catalog and thus used, shall be credited as follows: 


“For performance by less than 3 instruments—one-tenth of 1 percent of a 
oint. 
“For performance by 3 or more instruments—1 percent of a point.” 
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I submit copies of logging sheets of the society (exhibits 76, 77, 78, and 79). 
These sheets show the background music played on various programs. Some 
background music (strangely enough owned mostly by members of the board, as 
is indicated by the check on the chart) received a full credit. My compositions 
and those of some other members, also used as background music, were granted 
only a fraction of a credit. This means that the numbers owned by the special 
group, those marked with a check, received 1,000 times the credit received by 
other members for music played in exactly the same way on exactly the same 
program. ‘This is the difference between one credit point and one-thousandths of 
a point. Thus while I might receive $1 for performance of my music on the show 
for which this sheet was made, a member of the special group whose music was 
played by the same musicians or by a similar recording on the same show for 
exactly the same length of time, will receive $1,000. Amusingly enough, the 
names of these programs are The Big Pay-Off, Feather Your Nest, and On Your 
Account. 

I went to see Mr. Murray to inquire why board members were given full credit 
whereas my own songs were only given a fraction of a point for background. Mr. 
Murray stated that my songs didn’t have an accumulation of 20,000 credits. I 
replied that under the then current ruling, the 20,000 credits rule was not appli- 
cable to background music. At this, Mr. Murray fell back on the catchall clause 
in all distribution statements, giving the classification committee the right to 
decide any doubtful issue. After my protest, however, the classification com- 
mittee published the following rule: A composition used as background music 
receives full credit only when it has accumulated 20,000 credits. 

The situation is clear. The board had made a rule which enabled music owned 
primarily by the dominant group to make $1,000 for every $1 earned by music 
owned by anyone else. 

There are several other interesting aspects of the so-called 20,000 credit rule. 
Remember, the rule provides that any song which has accumulated 20,000 per- 
formance credits in the logs of ASCAP receives 1,000 times more credit when used 
as a theme song or as a jingle, than a new song used in exactly the same way. 

In the first place this 20,000 credit has to be accumulated in the log of ASCAP. 
The only people with access to the log at ASCAP are the members of the board, 
and significantly enough, most of the songs to which 20,000 credits are attributed 
belong to board members. Secondly, if a song is to have achieved 20,000 per- 
formance credits, in most instances it would need performances prior to 1950, but 
before 1950 there were no systematic loggings or listings at ASCAP. Result: It is 
most difficult to verify credit accumulations before 1950. Thirdly, this 20,000 
credit rule was not made public until January 1, 1956 when, as I previously ex- 
plained, it was uncovered by me. But the publication of this rule necessarily 
entailed a claim by the board that ASCAP had the logging records to make it 
feasible. 

ASCAP must insist it has a separate, accurate log for each song for which it 
claims a license, otherwise it would be impossible to tell whether individual songs 
had accumulated the necessary 20,000 credits. Moreover, it is also necessary for 
the society to claim that this so-called running account of individual songs had 
been kept since ASCAP’s inception in 1914. Such a claim is a patent impossi- 
bility. By its own statement, ASCAP controls well over a million compositions. 
For ASCAP to have such records its filing system must rival that of the FBI. 

The new distribution formula of December 27, 1957, a copy of which I herewith 
submit (exhibit 80) requires the further assertion that the society is not only in 
possession of records of every composition, but that it also has a detailed listing 
of the programs on which these compositions appear, purportedly including a 
record of every producer and every musical personality who ever performed the 
composition on a given program. The officials of ASCAP are challenged to 
produce such records. 

Finally, I should like to raise the point brought up in the brief of Mr. Lawrence 
Greene. Mr. Greene was an attorney who appeared for the Edward Kassner 
Music Co. in a case which went through the ASCAP grievance machinery. As 
he points out in his brief, at pages 17-20, any purported classification by ASCAP 
of the compositions in its repertoire is completely beyond the scope of its powers. 
The ASCAP bylaws provide for the classification of members. They say nothing 
about the classification of compositions. This brief has already been submitted 
in evidence as exhibit 63. Having been stopped by the consent decree of 1950 
from the arbitrary classification of members, ASCAP has resorted to the strategy 
of arbitrarily classifying compositions to accomplish the same forbidden results. 

The power of the board to use the distribution formulas as a weapon either in 
favor of or against particular compositions or publishers, may be illustrated by 
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portions of the current publisher distributions (exhibit 80). For instance, under 
paragraph 7, fractional credits are given to a song if more than 8 songs are per- 
formed within a period of 15 minutes. This rule is aimed at publishers of medlies, 
that is, pieces combining choruses from different songs. I cite it only to show the 
power of the board of directors, acting as the classification committee, to de- 
liberately design the distribution formulas to nullify performances of any particu- 
lar type of music or any particular publisher. Of course, the publisher affected 
is completely unaware of this. He doesn’t find out until after he has invested 
in a song, put months of labor into getting it recorded, printed and performed, 
and then received a statement from the society showing no credit. (It is a recog- 
nized practice in the music industry for a publisher to try to induce radio or 
television stations, orchestras and vocalists to perform the publisher’s music.) 


FOREIGN DISTRIBUTIONS 


I should like to comment briefly on foreign distributions. 

As will be seen from the letter of Mr. Murray to me dated February 14, 1957 
(exhibit 81) the society distributes all its foreign revenue on the basis of break- 
downs furnished by the Canadian, English, and Swedish societies. The society 
thus disregards all accounts furnished it by other societies, regardless of the 
fact that these breakdowns are accurate and complete. 

It is indeed curious that in these three countries, Canada, England, and Sweden, 
the foreign subsidiaries of the board members dominate the market, whereas in 
other foreign countries they do not. The result of this system is that should a 
member have performances in Italy and France, the societies in these countries 
pay the money to ASCAP, and ASCAP in turn distributes that money to the. 
board members on the basis of performances in England and Sweden. If the 
publisher with performances in Italy and France has none in England and Sweden, 
he receives nothing. Of course this rule is not known to the members. 


LOGGING 


The group that controls the distribution of credits to the composers charted in 
the ASCAP monitoring system or log, controls the distribution of ASCAP revenue. 
Of course and even more subtle way of controlling revenues, one that saves needless 
tampering with records, is the simple expedient of merely not logging the tunes be- 
longing to most of the members. You have heard it said ““He only hears what he 
wants to hear.””, ASCAP, under the domination of the board, has long operated 
on exactly this principle. 

ASCAP insists it cannot possibly monitor all broadcasts. As a consequence, 
though networks are supposedly logged completely, local stations are monitored by 
the method of random sampling. To compensate for the deficiencies of the samp- 
ling technique, the credits attributable to a song played on a local radio station 
are multiplied as if the song were played on 20 radio stations; the credits given to a 
song played on a local TV station are multiplied as if the song were played on 60 
stations. Thus a song which would otherwise receive 1 credit when monitored 
through the local radio station sample receives 20 credits, and when monitored 
through the local TV station sample, receives 60 credits. 

To begin with, it must be apparent that any system which allows the society 
absolute discretion as to what to log, is open to abuse. Even assuming the 
society’s sample is done fairly, there will always be the suspicion that it is arbi- 
trary and inaccurate. Audience figures for radio and TV programs are sampled 
for advertisers by numerous concerns, no two of which ever agree on either method 
or result. 

Assuming it was the intention of the society to log programs accurately, why 
does it insist that the same group, the ‘Power House,” control both the judging of 
the figures, through the classification committee, and the figures themselves? 

On top of these objections, every foreign society finds it both easy and con- 
venient to conduct a log covering all administered performances. How are 
these societies able to do so?) They employ the obvious expedient of requiring of 
all their licensees, the list that ASCAP requires only of the networks. In foreign 
countries every licensee must file a complete list of all tunes played; every dance 
band conductor, in Italy, every organ grinder. Thus these societies have no need 
to monitor. They tabulate. 

ASCAP will argue that this system is open to abuse. But such hypothetical 
abuses, at their worst, could not compare with those presently occurring. 

So far I have been merely outlining theoretical objections to the ASCAP log. 
From now on, I shall be more concrete. 
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The ASCAP logging system works as follows. Some 6 to 12 people are em- 
ployed 35 hours a week listening to tapes and attempting to identify the recorded 
music. Should they be unable to identify a composition, Miss Miriam Cohen is 
called over to aid. If she cannot identify it, it is marked “unknown.” Sometime 
thereafter the tape is erased. Thus, on whether or not an employee can identify 
a tune depends a publisher’s ASCAP revenue. Moreover the accuracy of that 
employee’s decision is not open to verification. 

Mrs. Kissell has admitted to me that in the sampling conducted by ASCAP 
there were 4,000 unidentified performances a quarter. At the current sample 
multiplier of 20, this means 80,000 unidentified credits. Moreover until recently 
practically no logging of the independent stations was conducted. As a result, 
most members, particularly those with recorded songs, received very few or no 
performance credits. It was therefore impossible for these members to accumulate 
performance credits so as to enable their works to compete with works (mostly 
of the board members) which had accumulated a minimum of 20,000 credits in 
the ASCAP log and were therefore getting 100 to 1,000 times the credits accorded 
to other members. In many cases, even where songs are identified by the employ- 
ees, no proper credit is given to the writer or publisher owning the copyright of 
such songs. 

Until it instituted its current sampling technique, ASCAP had always claimed 
that the cost of additional logging would be prohibitive. However, it had always 
been the practice of ASCAP to require a complete breakdown of stations licensing 
from the society on the so-called per program basis, that is, stations acquiring a 
license only for a specific program. I found that despite the fact complete break- 
downs of programs were given to the society, only a fraction of these programs 
were analyzed or credited to the members. 

I discovered that many of my own performances, although clearly marked by 
the stations, were not credited to my account. Only after stern complaints were 
certain adjustments made. 

The announced scope of the present ASCAP sampling is clearly designed only 
to mislead. Jack Yellen, a board member, in a speech on the west coast, ex- 
plained that 1,200 independent stations were being logged. Suspecting that this 
statement was not true, Mr. Murray was asked in a letter dated October 25, 1956, 
how many stations were logged at the same time, and for how long a period each, 
An answer was received on November 13, 1956 (exhibit 82) in which the number 
of stations were quoted to be from 30 to 53, 3 hours each. This statement cannot 
possibly be true. If an average of 40 stations, at 3 hours daily is figured, it would 
amount to 120 hours a day, or 840 hours a week. 

In the ASCAP logging room, depending on how many employees are available, 
from 6 to a maximum of 12 people were working approximately 35 hours a week. 
Figuring on an average of 10 people, that would mean 350 hours a week, not taking 
into consideration that these employees take some time out to go for a rest, a 
smoke, and so forth. 

I am fully experienced in handling recorded tape and I deem it nearly impossible 
to listen to 1 hour of tape in 1 hour, while making notes and trying to identify 
unknown compositions. With all these facts, to be considered, how can these 
840 hours of taped music be analyzed in 350 hours? Even granting this dubious 
analysis of 840 hours of music, it should be remembered that during a week the 
independent stations broadcast somewhere around 280,000 hours of music, so 
that even 840 hours would represent about one-third of 1 percent. 

There are other considerations that make the present logging highly contro- 
versial. I had oceasion to interview, without revealing my interest, former 
employees who worked in the ASCAP listening department. I was told that these 
employees received $45 to $50 a week; that before being hired they were given a 
test to identify some few dozen compositions. After inquiring about the titles 
that were used in these examinations, I found out that all of them were oldtime 
songs belonging to publisher members of the board. 

I deem it impossible for any human being to be able to identify every performed 
composition; but I am certain that the people employed, who are not musically 
trained and lack many other qualifications for this responsible position, are unable 
to identify the majority of the works performed particularly if no title is mentioned 
on the program. 

I have challenged Mr. Murray by suggesting that I would bring in a few tapes of 
programs of independent stations which I have taken off the air at random. I 
would be willing to let the whole crew of listeners try to identify these tunes in 
my presence, and that I would withdraw all my objections if they would be able to 
identify as many as 50 percent of the works performed. This request has been 
turned down. 


ee 
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I predicted quite some time ago that the big publishing firms on the board who, 
at the time, refused to spend any money to obtain recordings of their works 
(despite the fact that stations throughout the country relied practically solely on 
records for performances), would rush into the recording field the moment they 
foresaw ASCAP would be forced to log local stations. This rush into the recording 
field has now occurred. 

At the time of this prediction, the large publishers collected their fabulous 
income mainly from network performances where they had an advantage over 
other publishers. This advantage consisted of: 

(a) Excellent connections with network officials, producers, musicians, 
since most of these shows originated from New York. 

(b) The use of orchestrations on shows performed live. (It must be 
explained that today’s songs are rarely published before they have proven 
to be hits as records. Hence, music in manuscript is often used to promote 
a song). 

(c) The elimination of most competitor’s revenues from ASCAP for the 
use of themes, background music, and jingles. 

The most powerful of the publishing firms on the board of ASCAP are sub- 
sidiaries of the movie companies and it is interesting to note that while the radio 
and television stations are yielding by far the major income of ASCAP, the movie 
firms, for the use of music, are paying ridiculously small amounts to ASCAP. 
At the same time these movie firms, via their publishing outlets on the ASCAP 
board, are collecting many times these amounts for the performance of the music 
of these pictures in the United States and abroad. Variety, February 19, 1958, 
at page 43 reported that Warner Bros., by means of its subsidiary, Music Pub- 
lishers Holding Corp., controls some 50,000 copyrights and now earns nearly 
$2 million a year from ASCAP. This amounts to approximately one-fifth of the 
net ASCAP publisher revenue. Besides this, the movie firms with their music 
publishing and record company subsidiaries are now also invading the radio and 
television station field. 

The tremendous threat of this vertical integration is aggravated by the fact 
that these board members make the rules of distribution, decide upon the system 
of logging, and are in complete control of ASCAP’s income of about $24 million 
per year (less about $4 million expenses), while owning stations themselves. For 
example, ASCAP has made it a practice until recently to log only TV stations 
and networks in New York where these publishing firms have a solid grip on 
staff members deciding performances. 

As I repeated several times, since the board dominates the networks, the only 
place small publishers can obtain performances is on the local stations. However, 
because of the discriminatory way in which the ASCAP logging is conducted, the 
newer, smaller publishers receive hardly any royalties. 

Mr. Richard Murray has proved himself a nimble apologist for this system. 
He has justified the society’s refusal to log local stations by telling those members 
receiving little income that an increase in the size of the log would deprive them 
of their income completely. This he claims is so because the revenue of the top 
writers and publishers would increase several times for every revenue increase 
garnered by the small member. On the other hand, Mr. Murray told one of 
the larger nonboard publishers that an increase in non-New York logging would 
decrease his income, adding tremendously to the income of the bottom third of 
the membership. A similar example of reversing the argument to suit the 
occasion, is illustrated by the current case of Johnny Loeb and Carmen Lombardo 
against the society, a case which is now in the courts. These two composers 
are the creators of the song It’s Like Old Times which is the theme of the Arthur 
Godfrey Show. This theme is repeated as each segment of the Godfrey show 
comes on the air. ASCAP’s board maintains that all the segments of this show 
must be considered as one program and that under the existing rules the writers 
are entitled to only 10 percent for the repeated use of the song. 

Conversly, the NBC network program Week Day used some of my composi- 
tions several times. It is a program comparable to the Godfrey show, consisting 
of segments sponsored by different products. Though this program is carried 
over approximately 180 stations, I found that instead of receiving the credit for 
these 180 stations I was given credit for only 3, which is the station multiplier 
used for nonsponsored programs. Upon complaining, I was informed that the 
segment in which most of my performances occurred was considered to be spon- 
sored by the stations locally, not by the network. 

Thus on two comparable programs, the Society took exactly opposite positions. 

References must also be made to Mr. Murray’s secret ledger. his contains a 
graph of each member’s earnings. It enables Mr. Murray to spot immediately 
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any rise in the royalties of a nonboard member. This rise, if deemed significant, 
may be promptly traced to its source and counter directives of the classification 
committee immediately made to reduce such royalties. 

To summarize my comments on the ASCAP logging system, I should like to 
describe the tragic history of Pleasant Music Publishing Co., Ine. Perhaps other 
members will learn by my experience how the board insures the rank and file 
shall not profit. 

Although entering the society as a writer-composer, I finally realized that I 
would never be able to cope with the classification system adopted by the domi- 
nant group if I remained solely a writer-composer. I decided to supplement my 
activities as a writer and composer, following the example of most board mem- 
bers, by going into a publishing operation. 

In the past, I had noticed a lack of instrumental music recorded by big orches- 
tras. This was obviously due to the fact that such orchestrations required sub- 
stantial investments which could not be recovered quickly from the sale of records. 
Taking a businessman’s risk, I recorded, with big orchestras, a number of such 
instrumental musical selections, at considerable cost. Additional amounts were 
spent to distribute these first recordings to radio stations. Requests for more 
records were soon being received in astonishingly high numbers. The music 
involved was what is called program music or mood music, music that could be 
used by radio and television stations on a large variety of programs. 

I have in my possession hundreds of cards from radio and television stations 
confirming my statements. 

Starting to work for a record company, I assumed full financial responsibility 
for the recordings of this type of music and its promotion. I soon introduced 
a policy of making interested radio and television stations pay for the recordings 
of these works, rather than distributing them gratis. In view of the fact that 
all stations are swamped with free records, the need for my type of music is 
proven by the fact that this new policy was successful. Many hundreds of radio 
and television stations purchased records, then sent letters of praise as to their 
usefulness. Thousands of single records were also sent free of charge to radio 
and television stations. With tens of thousands of performances of these records 
over the country, I felt confident I would earn considerable amounts of per- 
formance royalties. At this time the number of different compositions published 
by us, being played on records over hundreds of stations day and night, amounted 
to nearly 100. 

It was only later I discovered the society had credited me with only negligible 
performances. 

On receipt of the society’s unbelievable statement, I protested to Mr. Murray 
requesting to see the programs of the per-program stations, which were the only 
programs that showed accurate performances for out-of-town stations. At this 
time per-program stations were only a small percentage of the stations paying 
performance fees to ASCAP. However, since these stations did not have a 
blanket license with ASCAP, therefore having to pay separately for each pro- 
gram on which they used ASCAP music, I felt that any use of my compositions 
shown on these programs should be indicative of a great number of performances 
on other stations. 

After long and time-consuming discussions, I obtained permission to see these 
program lists. Doing so, I found an astonishingly high number of my works 
performed but not credited to my account. Upon my complaint to a young 
lady at ASCAP, I was told that only records recorded by the big companies were 
analyzed. Mr. Murray, challenged about this statement, denied that this was 
the policy of the society. He said the whole matter, as well as the omission of 
my credits, was a mistake. 

Mr. Murray inspected my voluminous correspondence with stations confirming 
uncredited performances, and admitted the ASCAP logging system must be at 
fault. An adjustment was made, and I received the promise that changes in the 
logging would definitely improve my situation in the future. 

Shortly thereafter a new sample method went into effect. While the so-called 
flagship network stations in New York, which submit complete program listings, 
as well as the very few per-program stations continued to show performances of 
my works, the ASCAP statement again showed few performances. Upon my 
protesting again, Mr. Murray explained that, since the bulk of my works consisted 
of instrumental music, i. e., played for hours without interruption or announce- 
ment, the ASCAP listeners could not identify my compositions. There was not 
one performance listed from the many out-of-town TV stations which had pur- 
chased and/or received recordings of these compositions. Mr. Murray stated 
that there was no logging of local TV stations. 
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Meanwhile, I discovered that even network performances which, supposedly, 
were fully logged, did not appear on my statements. In one instance, I was 
interviewed on the Mutual network, at which time my works were played. When 
I inspected the program list submitted to ASCAP, I found that only the theme 
song belonging to a board member had been listed. Mr. Murray promised to 
investigate with the network, but so far I have not received an adjustment (the 
performance had taken place on February 12, 1956). 

In another instance, I produced one of the costly air checks, which I have been 
forced to order from time to time, to prove some performances. After long and 
tedious investigations, I was given an adjustment for this CBS network perform- 
ance. 

When the ASCAP administration created every conceivable technical objec- 
tion to my adjustments, a hostile attitude on ASCAP’s part became obvious. In 
this connection, I should like to mention the time I was told privately that my 
royalty statement only included 67 cents from Germany. After weeks of tedi- 
ous checking through the very accurate reports of European societies, I revealed 
discrepancies of hundreds of dollars. The society apologized for a ‘‘mistake.’’ 
Still, it took long over a year to receive the amounts withheld. 

Complete checkings into certain figures were not possible, because ASCAP re- 
fused to furnish me with breakdowns or other pertinent data that would allow 
me to verify the credited performances. For instance, I recently insisted on 
listening to two sample tapes. (I had seen by accident that on 2 programs, 1 
originating on station WLOA in Pittsburgh and another on station WPBC in 
Minneapolis, selections had been marked ‘‘Unknown.’’) | Prior to this, members 
had not been permitted to listen to the sample tapes made by the society, having 
no choice but to accept any findings by the staff. When I finally was able to 
listen to these 2 tapes, I established that 4 of the selections marked ‘‘Unknown”’ 
should have been credited to me and to our publishing firm. They were then 
credited to our account, but the time and the effort spent to obtain these credits 
were out of proportion to the adjustments received. 

At various times I have conducted surveys with some of the writers and pub- 
lishers at my own expense to learn the feelings of the membership as to the ASCAP 
log. These cards were marked on the top: “This information will not be made 
available to the administration of ASCAP.” I received hundreds of letters and 
cards from all over the country which showed me that these members agreed 
with my views. However, it also showed me the members’ fear of retaliation. 
One letter starts, and I quote: “It is with profound gratitude that I write this 
letter to you in reply to your intelligent and enlightening letter and summary of 
ASCAP’s activities and administration. I am sure that there are many who 
will join me in wishing you Godspeed in your most praiseworthy efforts * * *.”’ 

After going into personal grievances, the letter ends: ‘‘I am enclosing 2 c¢ ards, 
1 as a writer member and 1 as a publisher member, with the information you 
requested, with the assurance of your promise that it will not be made available 
to the administration of ASCAP, inasmuch as I don’t want to jeopardize what 
little I do get out of the society.”’ 

Another letter reads: ‘““* * * never before in the history of ASCAP has there 
been such scandalous treatment accorded the small group as is presently being 
employed by the big board members. I am an existing example. * * * Your 
continued efforts and sincerity, together with God’s help for your good health, 
will be greatly needed to further the great work you are doing on behalf of the 
ASCAP membership in general.’ 

These letters, and many others now in my possession, I will be happy to show 
to any of you. However, I do not desire to mark them in evidence in view of 
my promise not to disclose the names of the writers. I can also make available 
to you some letters of members who have died since, among them the late John 
LaTouche and the late Shepherd N. Edmonds. Here is also an ASCAP royalty 
statement sent to me by the late Dr. Benatzky, the writer of White Horse Inn 
and many other old standards, who received in October 1950 the munificent 
amount of $11.85. 

After trying to assist other members with their difficulties in the society, the 
attitude of our administration against me grew worse, finally deteriorating to 
the point where my publishing firm has not received any royalties since the fourth 
distribution of 1956. I was forced to discontinue recordings of my instrumental 
series, despite the demand for this type of material. At the same time, I was 
told that the big firms on the board increased their activities along the same line. 
Serious damage has been inflicted upon my firm, so that my livelihood as a 
writer and publisher is seriously threatened. As a matter of fact, every writer 
and publisher is at the economic mercy of our board. 


' 
| 
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After making every possible effort to procure justice from the society, and 
being unsuccessful in such attempts, I was compelled, on September 12, 1957, to 
start an action in the supreme court, New York County, in behalf of myself and 
all other members of the society similarly situated, against Paul Cunningham as 
president of American Society of Composers, Authors, and Publishers, for a 
declaratory judgment declaring the weighted voting system contrary to public 
policy, null and void, and also for an accounting of all moneys disbursed by the 
society within the last 6 years. This suit is now pending undetermined. 

Mr. LencsreLtper. My name is Hans J. Lengsfelder. I reside at 
27 Montrose Road, Scarsdale, N. Y. I was born in Vienna, and I am 
proud to say that I am a citizen of the United States. Early in my 
professional life I became a playwright and a songwriter, my work 
taking me to various countries in Europe. I was rather successful as 
a songwriter and playwright, having close to 400 songs published and 
performed, as walten scores of plays. Many of my songs became hits, 
and are still being played all over Europe. 

After the invasion of Austria by Hitler, I received an invitation 
from the English producer, Archie Parnell, to come to England for 
the production of one of my plays in collaboration with the now famous 
playwright, Terence Rattigan. However, desiring to come to the 
United States, I secured a visa for this country instead. Needless to 
say, I was extremely grateful for the opportunity to come here, coming, 
as I did, with the hope I might be able to make some small contribu- 
tion to the music life of my adopted home through my writing and 
composing. This hope did not prove entirely unwarranted. Record- 
ings of my songs have been made by, among others, such well-known 
artists as Duke Ellington, Mary Mar tin, Lawrence W elk, Perry Como, 
Jimmy Dorsey, and others. One of my songs, Perdido, has become a 
jazz standard. 

On reaching this country in 1939, I tried to become a member of 
ASCAP, but was unsuccessful, despite several attempts. Finally, 
after the first consent decree, I was admitted to membership in 1942. 

I must explain, for the gentlemen who do not know about it, that 
2 consent decrees were signed by the society, 1 in 1941 and 1 in 1950. 
These consent decrees obviously concern themselves more with the 
task of getting a fair treatment of the users of music. They did not 
take too much into consideration what happened within the society 
itself. 

I was admitted to membership, as I said before, in 1942. This 
delay of 3 years deprived me of considerable income, as at that time 
foreign performing rights might be collected in this country only 
through ASCAP, and never directly. 

Nowhere in the world is it possible for authors, composers, and 
publishers to individually protect their copyrights and collect from 
users. For this very reason, authors’ societies were formed all over 
the world. I would be the last one to deny that an organization such 

ASCAP is an absolute necessity in the music profession. It is a 
wonderful institution, and we must be forever thankful to the members 
who founded this society in 1914. But it is equally important that a 
society like this be administered fairly and equitably to all the mem- 
bers who have joined, merely by the fact, or by reason, that they have 
no other way of collecting this income. 

The importance of ASCAP to the continued existence of music 
publishers and writers has been stressed nowhere as well as by ASCAP 
itself and some of its famous members. I submit in evidence a photo- 
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static copy of an ASCAP pamphlet entitled ‘Why Composers and 
Authors Support Senator Kefauver’s Proposed Amendment to the 
Copyright Law (S. 1553),” exhibit 54. 
Mr. Roosrve ir. The exhibit will be accepted by the committee. 
(The document identified as exhibit 54 is as follows:) 


Exuipit No. 54 


Wuy Composers AND AutTHorS Support SENATOR KEFAUVER’S PROPOSED 
AMENDMENT TO THE Copyricut Law (8. 1553) 


The American Society of Composers, Authors, and Publishers, New York, N. Y. 
May 1951 


For the majority of those who create musical works, and for the heirs of com- 
posers no longer living, the chief form of compensation is the collection of the 
royalties payable when their works are performed publicly for profit. Even so, 
the return from public performances is extremely modest. Despite the large 
number of public performances of music for profit in radio, television, motion 
pictures, and public places of entertainment, the average annual income from this 
source for the great majority of composers is less than $2,000 per composer. 

The copyright law requires all classes of commercial users, with one exception, 
to pay compensation to the copyright owners for the right to perform their music. 
The single exception is the vast jukebox industry, which takes advantage of a 
loophole for coin-operated machines in the Copyright Act of 1909. 

Since that law was passed, coin-operated musical machines have emerged from a 
small amusement novelty to a vast industry. It is estimated there are approxi- 
mately 500,000 jukeboxes in operation throughout this country, with annual 
gross receipts in excess of $500 million, and tremendous annual profits. 

The Nation’s composers and authors unite in endorsing the amendment to the 
Copyright Act (S. 1553) recently introduced by Senator Estes Kefauver of Ten- 
nessee, which removes this special benefit accorded jukebox owner-operators. 
Composers and authors look to royalties on public performances as their primary 
source of income, and they believe they are entiteld to share, to a modest extent, 
in the large earnings of the jukebox industry, which piles up its huge profits by 
making commercial use of their musical compositions. 

A reprint of the Kefauver bill, with an explanation of its provisions, is attached. 

The proposed amendment would close the loophole now being exploited by the 
jukebox industry, and would bring this portion of the United States copyright 
law into conformity with the copyright laws of the other western nations. At the 
same time, the proposed amendment would fix a low royalty of 1 cent per side of 
each recording per week for jukebox performances, and would confine the obliga- 
tion to pay such compensation to the real, behind-the-scenes owners of jukeboxes. 
This would prevent any unfair burden from being imposed on the owners of the 
small taverns and other establishments in which these jukebox owners locate most 
of their machines. 

Largely through the efforts of the Special Senate Committee To Investigate 
Crime, of which Senator Kefauver was chairman, there is now ample evidence that 
many jukebox-operating companies have been infiltrated by criminal elements who 
operate the business in true gangster fashion, establishing mutually exclusive 
territories, falsifying records, and policing their jurisdictions by brute force. 

No one really knows, today, who owns all the jukeboxes throughout the country, 
how closely this industry is linked to the slot-machine racket, how much money is 
made, where it goes, and whether the Bureau of Internal Revenue gets its full 
share. The proposed amendment would help bring these important facts out 
into the light by giving a responsible group in the community an economic 
incentive to keep accurate records on jukebox operations, and to acquire detailed 
knowledge as to the activities and profits of the industry. 


PROVISIONS OF THE PRESENT COPYRIGHT LAW 


The present law grants the copyright owner the right to be compensated for 
the commercial performance of his music, but permits the jukebox owners to 
avoid such payment. 

The provisions of the present law which create the performing right in musical 
compositions are contained in subsection (e) of section 1 (17 U. 8. C. 1 (e)). 
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Subsection (e) first establishes the performing right by providing that the 
copyright owner shall have the exclusive right ‘‘to perform the copyrighted work 
publicly for profic if it be a musical composition’? and then continues to add an 
additional and distinct right of mechanical reproduction by giving the copyright 
owners the right ‘“‘to make any arrangement or setting of it [i. e., the music] or 
of the melody of it in any system of notation or any form of record * * * from 
which it may be * * * reproduced.” 

The manufacture and end use of phonograph recordings have since 1909 been 
covered by special provisions. Subsection (e) now provides, in substance, that 
the copyright owner is entitled to compensation for both the mechanical reproduc- 
tion of a phonograph record or music roll and, also, for the public performance 
of the record or music roll for profit. Subsection (e) places certain limitations and 
restrictions on the compensation for mechanical reproductions by limiting the 
royalty to 2 cents per record or music roll and by placing the obligation of payment 
for the recording only upon the manufacturer. 

Subsection (e) entitles the copyright owner to additional royalty payments 
when the record or music roll is publicly performed for profit. Thus, for example, 
in the case of a phonograph record played on the radio, over television, in a 
dancehall, or otherwise publicly performed for profit, the copyright owner is 
entitled to 2 cents for the manufacture of the record plus a royalty for the “‘per- 
forming right,’ i. e., the public performance for profit. The law thus recognizes 
the separate and distinct right of public performance for profit (that is, the 

erforming right) and the obligation to pay additional royalties for its exercise. 

his is consistent with the general pattern of the copyright law. For example, the 
purchase of a book does not give the buyer the right to make a motion picture out 
of it; nor does the purchaser of sheet music acquire the right to perform the work 
publicly for profit. 

Only the jukebox industry is exempted from this obligation to pay a royalty 
for the right to public performance for profit. 

This exemption afforded jukeboxes arises from the last paragraph of subsection 
(e), which provides that the mechanical reproduction of music by coin-operated 
machines is not a public performance for profit unless admission is charged. 
The exact language is as follows: 

“The reproduction or rendition of a musical composition by or upon coin- 
operated machines shall not be deemed a public performance for profit unless a fee 
ts charged for admission to the place where such reproduction or rendition occurs.” 
[Italic added.] 

There is no difference in fact or principle between the playing of a phonograph 
record on the radio or over television, on the one hand, and playing it on a juke- 
box, on the other. In both cases, no admission is charged to the place where the 
performance is heard. Certainly, there is no such difference, practically, between 
playing a phonograph record in a jukebox or phonograph where no coin is re- 
quired to be dropped in, and playing the same record in the same jukebox when 
a coin is required. If no coin is deposited, the copyright owner, under the exist- 
ing law, would be entitled to compensation for the public performance for profit. 
Under the loophole which now exists in the law, if a coin is used, the copyright 
owner is not entitled to compensation for his performing right. Paradoxically, 
in the very situation where the deposit of money itself proves that the performance 
is for profit, the copyright proprietor derives no benefit. 


BACKGROUND OF THE PRESENT COPYRIGHT LAW 


The present law is the Copyright Act of 1909, as amended. The act of 1909 
constituted a major revision and extension of the previous law governing copy- 
rights. (The amendments since 1909 are not important with respect to the 
provisions involved here.) 

The authority of the Congress to legislate with respect to copyrights is derived 
from the Constitution, which gives the Congress the power (art. I, sec. 1, clause 
8): ‘To promote the Progress of Science and useful Arts, by securing for limited 
Times to Authors and Inventors the exclusive Right to their respective Writings 
and Discoveries.”’ ! 

Making use of this constitutional power, the Congress passed the first Federal 
copyright law in 1790. It was of limited scope. Performing rights in dramatic 
works were first granted legislative protection in 1856. Performing rights in 
musical compositions did not receive recognition until 1897. 


1 Commenting on this provision in The Federalist, James Madison observed: ‘‘The public good fully 
coincides in both cases [patents and copyrights] with the claims of individuals.”’ 
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When the present act was passed in 1909, the main users of the performing 
right in musical compositions were cabarets, restaurants, dancehalls, and hotels. 
At that time, the only coin-operated machines were phonographs, common in 
penny arcades, and mechanical player pianos using perforated music rolls, located 
in some restaurants and saloons. These were primitive devices of very minor 
importance in the field of commercial musical entertainment, as compared with 
the position held by jukeboxes today. 


DEVELOPMENTS SINCE 1909 


Since 1909, the reproduction and transmission of music have been 
substantially mechanized. The last few decades have witnessed the 
growth of vast new audiences which enjoy the musical works of com- 
posers by means of the phonograph, radio, and television networks, 
and motion pictures with synchronized sound track recording music 
in accompaniment to the pictures. 

At first, the rapid growth of new means of mass communication 
resulted in substantial losses of income for American composers and 
authors. Sales i ir major source of income at that 
time—declined rapidly as radio broadcasts mounted in popularity 
Composers and authors were faced with the prospect of losing most 
of their income and their incentive to add new works to the repertory 
of musical Americana. 

In 1909, the Congress could not, of course, have had in mind the 
application of the act to all the mass-communication industries which 
have since come into being. However, as each of these industries 
developed, the act of 1909 was applied—to motion pictures, later to 
radio, and more recently to television. ‘Today, composers and authors 
receive by far the largest proportion of their income from performing 
rights paid by users in these new fields of entertainment. 





ESTABLISHMENT OF THE STATUTORY PERFORMING RIGHT WITH 
MUSIC USERS 


When composers and authors first attempted to assert their per- 
forming right, they were met by strenuous opposition from commercial 
establishments who had been accustomed to use the product of creative 
composers without payment and who saw no reason to change their 
attitude. As a result, composers and authors were forced into long 
litigation, which ultimately established their right to receive com- 
pensation for the public performance of their works for profit. 

At first, restaurant, cabaret and hotel owners took the position that 
they were not per forming publicly for profit in the performance of 
music in their establishments because no admission was charged, and, 
therefore, they refused to admit the legality of the compensation to 
the composer who made these performances possible. 

However, in a suit instituted by Victor Herbert against a restaura- 
teur, the United States Supreme Court, in a unanimous decision, up- 
held the copyright owner’s right to compensation for the public 
performances of his work for profit, even though no admission was 
charged. In writing the decision for the Court , Mr. Justice Oliver 
Wendell Holmes stated: 

“Tf musie did not pay, it would be given up. If it pays, it pays out of the 
publie’s pocket. Whether it pays or not, the purpose of employing it is profit, and 
that is enough.”’ 2 

2 Herbert v. Shanley Co., 242 U. 8. 591 (1917). 
24463—58 
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Establishment of the performing right in the radio industry was also resisted, 
and led again to litigation. Like the cabaret, restaurant, and hotel owners of an 
earlier day, representatives of the radio industry at first maintained that their 
performances should not be considered as “public.” Again the courts decided 
the issue, decreeing that a broadcast—whether of “live’’ or recorded music—is a 
public performance for profit, and that it is just and reasonable for radio stations 
to - for this right. 

nly the jukebox industry remained free to exploit the talent of composers and 
authors without payment. 


PERFORMING-RIGHT LICENSING 


Literally millions of single separate uses of copyrighted compositions are made 
each year by radio and television networks. Hotels, restaurants, ballrooms, 
taverns, skating rinks, and other places of entertainment bring profit to them- 
selves and attract new customers by the use of music. 

In order to avoid the cumbersome and costly process of seeking out the indi- 
vidual composer, author, or publisher to obtain the right to perform specific 
musical compositions, these users of copyrighted music find it convenient to obtain 
a license from performing-right organizations, authorizing them to play copy- 
righted works. On the other hand, individual writers and publishers could not 
possibly monitor the thousands of single, separate uses of their music by com- 
mercial enterprises, and, therefore, they find it practical to authorize such an 
organization to issue licenses on their behalf. 

There are several performing-right organizations. One such group is the 
American Society of Composers, Authors, and Publishers (ASCAP)—an unin- 
corporated, voluntary, nonprofit association organized pursuant to, and recog- 
nized as a legal entity under, the laws of the State of New York. 

The composers and authors who make up ASCAP (now in its 37th year of 
existence), are creators of a wide variety of musical compositions: popular songs, 
concert songs, production numbers for stage and screen, Operas, symphonic and 
orchestral works, sacred music, chamber music, background and _ incidental 
music—all conceivable varieties of musical composition. 

Although ASCAP members include the famous composers of Broadway shows 
and Hollywood movies, as well as classical compositions, a great part of the 
membership consists of less widely known composers and widows and children of 
deceased composers, whose livelihood depends solely on performance fees collected 
by the society. The writer membership is not restricted in any way to those who 
are well known or who have been unusually successful. On the contrary, many 
writer-members have only 1 or 2 publishe d copyrighted works which have had 
vogue or popularity. 

The entire receipts from licensing, after deduction of costs of operation, are 
distributed by ASCAP to its members. They are divided half to writer members 
and half to publisher members. 


THE JUKEBOX INDUSTRY 


Proprietors of taverns, restaurants, and other places where jukeboxes are 
operated seldom own the machines themselves. Instead, the jukeboxes are owned, 
installed and serviced by owner-distributors known as operators, each of w hom 
controls the locations and receipts of a large number of machines. These owner- 
distributors customarily install the machines, supply new records, keep the 
machines in operating condition, and collect the coins from the boxes. The 
usual practice is for the owner-operator to retain for himself at least one-half the 
proceeds from public performance of music. 

It is estimated that the approximately 500,000 jukeboxes in the United States 
are controlled by a relatively small number of owner-distributors. These operators 
often portray the jukebox industry as made up of many small tavern and drugstore 
owners who could not bear the burden of paying any compensation to the copyright 
owners for the use of their music, and who would be unable to bargain on an 
equal basis with performing-right societies. 

In reality, however, most jukeboxes are owned, installed, and serviced by large 
owner-distributors. Only a very few individual tavern, drugstore, and restaurant 
proprietors actually own a jukebox and keep all the proceeds. Provision for 
exempting these genuine small-business men has been made in the proposed 
legislation. 

Furthermore, the Special Senate Committee To Investigate Crime has produced 
very substantial evidence showing that many jukebox companies are being 
operated by gamblers as an adjunct to their illegal slot-machine business. 
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These racketeers, the committee learned, do not operate jukeboxes for the 
benefit of the small tavern and drugstore owners. On the contrary, they stake out 
territories of control for themselves, force the proprietors of taverns and similar 
establishments within their territories to take jukeboxes on dictated terms, and 
enforce their will through illegal methods. Evidence of this widespread gangster 
control of the jukebox owner-distributor industry has been uncovered by com- 
mittee investigators in New York, Chicago, Kansas City, Miami, New Orleans, 
Duluth, and Los Angeles, among other places, and is documented in the com- 
mittee’s printed hearings. Moreover, the evidence seems to point to a definite 
interconnection among racketeer operators in several of those territories. 


POSITION OF THE COPYRIGHT OWNERS WITH RELATION TO THE JUKEBOX INDUSTRY 


It is highly inequitable to continue to exempt the jukebox industry from 
payment for the performing right. This industry, like the other great industries 
engaged in the public performance of music, has the social and moral obligation 
to pay the copyright owners for the use of their music. 

Jukebox owner-operators attempt to hide behind the small tavern proprietors 
who, in fact, have no real control over the jukeboxes installed by the operators. 
The proposed bill would exempt the tavern owner while fixing the responsibility 
on the jukebox owner-operator, where it belongs. 


SUMMARY OF THE ADVANTAGES OF THE PROPOSED AMENDING LEGISLATION 


The proposed amending legislation would: 

(1) Close the loophole in the copyright law under which the jukebox owner- 
operators are exempted from obligation to pay just compensation to copyright 
owners for performing their music publicly for profit. 

(2) Continue to exempt from any obligation to pay royalties to proprietors 
of small taverns or other establishments where jukeboxes are placed. 

(3) Afford some measure of economic security to American composers and 
authors in an era of increasing mechanization, and provide them with an incentive 
to add new works to the varied repertory of musical compositions of which our 
Nation is justly proud. 

(4) Carry out the intention of the framers of the Constitution to protect the 
rights and products of the mind, and to reserve to originators of creative works a 
share in the rewards arising from the use and enjoyment of these compositions by 
the public. 

(5) Finally—and of special importance in view of the pressing public interest in 
controlling interstate crime—it would help to bring the operations and income of. 
the jukebox-slot machine operators from the shadow world of gangsterism into the 
open, by giving a responsible group in the community an economic interest in 
keeping track of jukebox operations and learning all available facts. 





[S. 1553] 
A BILL To amend title 17, United States Code, section 1, as amended 


Be it enacted by the Senate and House of Representatives of the United States of 
America in Congress assembled, That title 17, United States Code, section 1, as 
amended, be amended as follows: 

Amend section 1 of said Act by striking out the last paragraph thereof and 
adding a new subsection (f), reading as follows: 

“(f) The public reproduction or rendition of a musical composition by or 
upon a coin-operated machine shall be deemed a public performance for profit 
by the owner or operator thereof, whether or not a fee is charged for admission 
to the place where such reproduction or rendition occurs, subject to the following 
conditions: 

‘1. Whenever a disk of a copyrighted musical composition has been lawfully 
manufactured in accordance with the provisions of subsection (e), above, any 
natural person or business entity may publicly reproduce or render such musical 
composition by use of such disk in, by, or upon a coin-operated machine at a 
place to which no admission fee is charged, upon payment by the owner or operator 
of such coin-operated machine to the proprietor of the copyrighted composition 
of a royalty computed as follows: 

“One cent per use of each copyrighted composition on a disk, per each four 
minutes or fraction thereof of playing time, per each week or fraction thereof 
that said disk shall remain in each such coin-operated machine. An owner or 
operator shall be entitled to the benefits of this subdivision 1 by furnishing, on 
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or before the twentieth day of each month, a report under oath to the proprietor 
of the copyrighted composition, or his authorized agent, stating the amount of 
royalties due for performances during the previous month, and by paying the 
royalties so due on or before the twentieth day of the next succeeding month. 

“2. The obligation to pay royalties under this subsection (f) as to reproductions 
or renditions specified in subdivision 1 of this subsection (f) shall be limited to a 
natural person or business entity who or which is the owner or operator of two 
or more such coin-operated machines, except that this limitation shall not apply 
to any owner or operator if a fee is charged for admission to the place where such 
reproduction or rendition occurs. 

“3. As used in this subsection (f), ‘owner or operator’ shall include any natural 
person or business entity holding the legal or equitable title to, or having any 
interest in, any such coin-operated machine used in the reproduction or rendition 
of music (a) by reason of ownership, lease, conditional sale, pledge, or other 
similar security arrangement; (b) by reason of any arrangement to perform, over 
a period of time, the function of servicing, repairing, or maintaining such machine, 
or the function of supplying disks or other mechanical parts therefor; or (¢) by 
reason of having an interest in or right to all or part of the receipts of such ma- 
chine: Provided, That the proprietor of a copyrighted composition may not 
collect royalties from more than one owner or operator, as defined herein, of any 
such coin-operated machine for the reproduction or rendition of a particular 
recording of said composition on said machine during any particular period of 
time.” 

This Act shall take effect as of July 1,,1951. 


EXPLANATION OF THE PROVISIONS OF THE PROPOSED AMENDING LEGISLATION 


‘‘Amend Section 1 of said Act by striking out the last paragraph thereof * * *’’, 

The first clause of the legislation eliminates the last paragraph of section 1 of 
the Copyright Act. The paragraph proposed for elimination provides that the 
playing of a musical composition in a coin-operated machine is not a public 
performance for profit and, therefore, not subject to payment of royalty to the 
copyright proprietor except where a fee is charged for admission to the place 
where the playing occurs. 

‘‘* * * and adding a new subsection (f), reading as follows: 

““(f) The public reproduction or rendition of a musical composition by or 
upon a coin-operated. machine shall be deemed a public performance for profit 
by the owner or operator thereof, whether or not a fee is charged for admission 
to the place where such reproduction or rendition occurs, subject to the following 
conditions:’ ”’ 

The introductory paragraph of new subsection (f) makes any playing of a 
musical composition on a coin-operated machine a public performance for profit, 
regardless of whether or not a fee is charged for admission to the establishment 
where the machine is located or the playing occurs. Under this introductory 
paragraph, public performance for profit through the playing of recorded music 
on a coin-operated machine would require a license from the copyright proprietor. 

To make practical the licensing arrangements and the payment and collection 
of royalties in the usual situation where recordings are played on coin-operated 
jukeboxes in taverns and other establishments, the general provision is subject 
to conditions which set up a system compelling the copyright owner to grant a 
license and providing for a low and readily computable royalty. 

“1. Whenever a disk of a copyrighted musical composition has been lawfully 
manufactured in accordance with the provisions of subsection (e), above, any 
natural person or business entity may publicly reproduce or render such musical 
composition by use of such disk in, by, or upon a coin-operated machine at a place 
to which no admission fee is charged, upon payment by the owner or operator 
of such coin-operated machine to the proprietor of the copyrighted composition 
of a royalty computed as follows: 

“One cent per use of each copyrighted composition on a disk, per each four 
minutes or fraction thereof of playing time, per each week or fraction thereof 
that said disk shall remain in each such coin-operated machine. 

‘An owner or operator shall be entitled to the benefits of this subdivision by 
furnishing, on or before the twentieth day of each month, a report under oath to 
the proprietor of the copyrighted composition, or his authorized agent, stating 
the amount of royalties due for performances during the previous month, and by 
paying the royalties so due on or before the twentieth day of the next succeeding 
month.” 
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The first condition of the general provision provides for low-royalty compulsory 
licensing of the right to publicly perform the standard type of disk recording of a 
copyrighted musical composition in the usual situation where a machine such as 
a jukebox is located in an establishment to which no admission is charged. Once 
the copyright owner has permitted the manufacture of disk recordings of the 
musical composition pursuant to existing provisions of the act, such recordings 
may thereupon be publicly performed on a coin-operated machine at an estab- 
lishment to which no admission fee is charged, without the necessity for getting 
specific permission from the copyright owner. 

In return for this license required by statute, the copyright owner will be en- 
titled to a royalty of 1 cent for each 4 minutes or fraction thereof of playing time 
of his composition on the recording, for each week or fraction thereof that the 
recording remains in the machine. ‘Thus, for the standard disk on which but one 
song is recorded on each side, the composer of the song would be entitled to a 
l-cent royalty, not for each time the disk is played, but for each week or fraction 
thereof that the disk is in the machine available for playing. Thus, if a 4-minute 
record were played in a jukebox 50 times during 1 week, the copyright owner 
would only be entitled to a royalty of 1 cent. One side of a standard disk can 
be played in a coin-operated machine at least 40 and perhaps hundreds of times 
before becoming so worn that it requires replacement. The copyright owner 
would get the royalty of 1 cent when his music is first inserted in the machine. 
He gets an additional! 1 cent if the disk remains in the machine more than 1 week. 

The purpose of making the royalty payable on the basis of insertion and reten- 
tion of records in the coin-operated machines rather than on the basis of the num- 
ber of times a particular record is played is to permit the owner-operators of the 
machines to choose, without limitation, among all recorded music, on a basis that 
lends itself to easy accounting by the owner-operators on one hand, and by 
copyright proprietors or their representatives on the other. By making all law- 
fully made records automatically subject to licensing, the statute would eliminate 
the necessity for making specific arrangements with individual copyright owners 
or with the organizations to which copyright owners generally give authority to 
license performing rights. 

Further to simplify the payment and collection of the royalty, the bill provides 
that the owner-operator of the coin-operated machine must submit a monthly 
report to the copyright owner or his agent, stating the amount of royalties due, 
and the royalties must be paid within the following month. The royalty reports 
and payments will, in most cases, be made to performing-right associations. 

“2. The obligation to pay royalties under this subsection (f) as to reproduc- 
tions or renditions specified in subdivision 1 of this subsection (f) shall be limited 
to a natural person or business entity who or which is the owner or operator of 
two or more such coin-operated machines, except that this limitation shall not 
apply to any owner or operator if a fee is charged for admission to the place where 
such reproduction or rendition occurs.” 

The second condition prevents the obligation to pay royalties from falling upon 
the proprietor of a single establishment which in practice never has more than one 
coin-operated machine. In general, it places the burden on the owner-operators 
of such machines who control larger numbers and place them singly in the various 
taverns and other establishments in their territory. Of course, a person who oper- 
ates a single machine in a place to which an admission fee is charged would remain 
under obligation, as he now is under existing law, to obtain a license, and would 
not have the benefit of the low-royalty compulsory provision. 

“3. As used in this subsection (f), ‘owner or operator’ shall include any natural 
person or business entity holding the legal or equitable title to, or having any 
interest in, any such coin-operated machine used ni the reproduction or rendition 
of music (a) byfreasrn of ownership, lease, conditional sale, pledge, or other 
similar security arrangement; (b) by reason of any arrangement to perform, over 
a period of time, the function of servicing, repairing, or maintaining such machine, 
or the function of supplying disks or other mechanical parts therefor; or (c) by 
reason of having an interest in or right to all or part of the receipts of such ma- 
chine: Provided, That the proprietor of a copyrighted composition may not 
collect royalties from more than one owner or operator, as defined herein, of any 
such coin-operated machine for the reproduction or rendition of a particular 
recording of said composition on said machine during my particular period of 
time. 

The third condition defines the words ‘owner or operator’ as used in the 
amendment. 

The definition would prevent those who actually control the playing of records 
in jukeboxes and share in the financial benefits from avoiding the payment of 
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royalties by juggling their legal or financial arrangements with the proprietors 
of taverns and other establishments in which the jukeboxes are placed. It would 
cover those who hold any interest in such machines by reason of (1) ownership, 
lease, or security arrangement, or (2) any arrangements to service such machines, 
or (3) any arrangement to supply disks or other parts for such machines, or 
(4) any right to any of the receipts of such machines. Thus, those who effec- 
tively control jukeboxes in a territory could not take advantage of the exemption 
for owners or operators of a single jukebox by the use of cloaking devices worked 
out with individual proprietors of the establishments in which the machines are 
located, and so make it impossible for the copyright owner or his agent to enforce 
the payment of royalties. 

Since the definition of ‘‘owner or operator’? might cover more than 1 party in 
the various arrangements leading to the actual playing of the record, there is a 
further proviso that royalties may be collected from only 1 such person. For 
example, it might occur that one person or business entity has an arrangement to 
service a machine, another supplies the records, and still another holds title to 
the machine. Each would be ‘‘owner or operator’’ and, therefore, liable for royal- 
ties. Under the proviso, after the copyright owner collects from one, he cannot 
collect from the other owner-operators for the same use. 


Mr. LencsFretper. Exhibit 54, which begins: 


For the majority of those who create musical works, and for the heirs of com- 
posers no longer living, the chief form of compensation is the collection of the 
royalties payable when their works are performed publicly for profit.” 


I also submit the statement of Irving Berlin as quoted in Variety, 
August 14, 1957, exhibit 55. 

Mr. Roosevett. The exhibit will be accepted. 

(The document identified as exhibit 55 is as follows:) 


Exuipit No. 55 
[From Variety, Wednesday, August 14, 1957 
CoMEBACK OF BALLADS JUsT ANOTHER SWING OF Music Biz PENDULUM: BERLIN 


As the ballads seem to be taking hold more, and rock ’n’ roll is easing off, vet 
songsmith Irving Berlin again asserts that these manifestations “have always 
been a part of the music business.” 

As he puts it, “Just because I teed off ragtime with Alexander’s Ragtime Band, 
and later came jazz, the blues, etc., that didn’t mean that good ballads, always 
the essence of a nation’s folk music, wouldn’t or couldn’t click. And just because 
Tennessee Waltz proved the smash it did, and deservedly, because it’s a good song, 
that didn’t mean the Nation was going country and western permanently. For 
every Sh-boom and See You Later Alligator the music business has had its yester- 
year novelties like Yacki Hacki Wicki Wacky Woo, Ja-Da, Lily of the Valley and 
the like. 

“The pendulum is swinging back to ballads. Pat Boone on Love Letters in the 
Sand is as hot as Elvis Presley but there will always be a market for this new post- 
midcentury beat. Just as the sundry Latin tempos, the Continental imports and 
the rockabilly items will always round out a publisher’s catalog. 

“Even the ratio of BMI versus ASCAP, so far as the top 20 are concerned has 
now swung more in favor of the society. Only a short time ago it was almost a 
BMI monopoly. 

“One thing agreed upon by all ASCAP writers and publishers is that without 
the society we couldn’t stay in business. But, on the other hand, the networks 
and the diskeries, with their mood music and other standard LP’s, also need the 
wealth of ASCAP music to stay in business.” 


Mr. Lenesretper. Exhibit 55, which says: 


One thing agreed on by all ASCAP writers and publishers is that without the 
society we couldn’t stay in business. 
I also submit an article in Variety, dated April 21, 1954, exhibit 56, 
which stresses the importance of ASCAP to publishers. And I would 
like to underline “publishers” because the witness before me stuck 
mostly to writers. Publishing is a business, and it is a very risky 
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business, and the collection agency of the performing royalties controls 
the life and death of any publishing firm. 
(The document identified as exhibit 56 is as follows:) 


Exursit No. 56 
[From Variety, Wednesday, April 21, 1954] 
200,000 Corres Now a Bia Sone Hit; Must Banx on ASCAP, BMI Corn 


Sheet-music sales on current pops are currently dipping to an alltime low. 
Only the top handful of hits are moving copies at all while these are now lucky to 
hit 200,000 sheets. Even a number like Secret Love, which has been climbing 
for some 4 months and has been a solid disk click for the last 2 months, is not ex- 
pected to exceed the 200,000 marker. 

The situation is now brutal for the small publisher even if he has a hit. The 
take from disk royalties, at 1 cent or less per side, is hardly enough to pay for his 
phone calls, Now with copy sales falling to a low point, his normally substantial 
profit on sheet has been cut drastically, particularly when he starts to count the 
returns a couple of months after the song has died. 

The bigger publishers, of course, have long since discounted the importance of 
current pop sheet sales. For them, the foundation of the business is performance 
money and the steadily growing revenue from their standard and educational 
departments. 

The big performance gravy, however, is limited to about a half dozen firms. 
The Warner Bros. combine the Music Publishers Holding Corp., gets about 
$1,400,000 annually from the American Society of Composers, Authors, and 
Publishers, while the Big Three (Robbins, Feist & Miller) and the Chappell 
combine receive around $800,000 apiece with Mills Music and Shapiro-Bernstéin 
Music not far behind. It’s estimated that about 6 top ASCAP publishers get 
over 75 percent of the publishers’ share. Last year, the ASCAP melon for 
publishers was $7,500,000. 

Broadcast Music, Inc., payments to its subsids are another plus factor in a 
publisher’s survival. The days of lush BMI guaranties, however, are now over 
and the publishers now have to hustle performances and disks to get their BMI 
checks, 


Mr. Lenesretprr. And this article it says: 


Two Hundred Thousand Copies Now a Big Song Hit; Must Bank on ASCAP, 
BMI Coin. 

As general counsel pointed out, our society is an unincorporated 
association. Similar societies in other countries are directly or 
indirectly assisted by their respective governments. In such foreign 
countries only one such society is allowed to exist and each writer and 
each publisher member has but one vote. The distribution of royal- 
ties in these societies is conducted strictly on a performance basis with 
millions of performances accurately tabulated. In our society on the 
contrary, rather than having one vote per member, there is a weighted 
vote enabling a few members to control the destinies and livelihood 
of all. In our society only a portion of the royalties is distributed on 
a current performance basis, and even this portion is distributed 
according to an inaccurate and distorted logging system. This 
inaccurate logging system can only be beneficial to those few members 
who receive more than 50 percent of the gross revenue. If amember’s 
songs are not logged, the royalties of which he is deprived remain part 
of the gross revenue, and because of the large percentage of the gross 
receipts by a few members the latter benefit is thereby to the detri- 
ment of the rest of the membership. 

It is essential that everybody using the music written and published 
by the members of the society should pay fairly for that use. And I 
cannot stress this strongly enough because we writers and publishers 
depend, as you have heard before, mainly on this income. 
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In this connection, I would like to mention that, for instance, the 
film industries do not pay, or pay very little, to the society as such. 
This is the point that I think has been discussed previously, and I 
believe Congressman Moore asked about. I think there was a 
misunderstanding inasmuch as to who pays for the use and where 
should it be paid for. According to other branches of music in which 
the licensee pays for the use, the film industry pays very little. But it 
collects for the use of this music if and when it is being used by a 
television station, but nothing, or very little, is being paid when it is 
played in the movie theaters or otherwise. Now here rather important 
revenue is being left out merely because there are certain members on 
the board who have an interest in the film industry. But again I 
want to say it is important that every user of music pay for its use. 

It is also essential to the existence of ASCAP and through it, to the 
existence of the current and future creators of music in the United 
States, that the society should be administered fairly and impartially 
so that no small group may subvert it into a device for acquiring 
dictatorial power over the economic life of competitors. 

Mr. RoosevettT. Sir, may I interrupt you just to clear up a point? 
You mentioned before, I believe, that the present system of paying 
for the licenses in the theaters is due to the r requirement of the Govern- 
ment that the producers, the film producing companies, should have the 
license and should make it available to all of the theaters and that 
thereafter the theater—and Mr. Finkelstein, if I am incorrect, I wish 
you would correct me—when contracting to play the picture, pay for 
it in the rental paid the producer; is that correct? 

Mr. Finxetstern. That is correct, Mr. Chairman. 

Mr. Lencsreviper. I am fully aware of that, but at the time it 
was stated that these fees should be paid by the producer. The 
producer gives the theater a package deal, he gives them the movie, 
inclusive of performing rights. But the producer is the one who 
should pay for the use of this music, and as I understand it—I do not 
know if it is still in effect—did pay to ASCAP, but very small amounts. 
I gathered from the testimony of Mr. Finkelstein that there do not 
seem to be payments any longer and that this was left to the individual 
members. But as we have heard before, an individual member can- 
not deal effectively with a powerful concern unless he has some kind 
of collective bargaining. With other licensees ASCAP deals as 
ASCAP, and I cannot understand why, or rather, I can understand 
why, in the case of the film industry writers and publishers were told 
to negotiate directly. 

Mr. Finkelstein in his testimony stayed away from the publishers, 
but it is a small group of publishers which I claim has gained control 
of the society. 

The device utilized by the dominant publishers is one simple in 
form but devastating in effect. A board member at ASCAP’s general 
meeting on April 3, 1956, referred to the few large publishers who 
control much more than 51 percent of the publisher votes of the 
society as the ‘‘Powerhouse”’ who control the destiny of the society. 
And I am submitting exhibit 57, Variety, April 4, 1956, which states 
the charges made by a writer member of the board. 

Mr. Roosreve tt. The exhibit will be accepted. 

(The document identified as exhibit 57 is as follows:) 
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Exuisit No. 57 
[From Variety, April 4, 1956] 
GILBERT CHARGES ASCAP Conrro.t By ‘‘PowERHOUSE”’ 


ASCAP’s general membership meeting at the Waldorf-Astoria Hotel, New 
York, eabeitad (Tuesday), was rocked by strongest blast against the society’s 
alleged domination by a small group of publishers ever let loose in public by a 
board member. L. Wolfe Gilbert, ASCAP coast rep who was passed over as 
nominee for the society’s prexy by the writer-members of the board, ripped at 
a so-called Powerhouse, a combination of top publishers who were charged with 
controlling the destiny of the society. 

While charges against the ASCAP administration have been common in past 
membership meetings from dissidents in the ranks, Gilbert has the stature of 
both a board member and coast representative. Gilbert frankly conceded that 
he burned up by the fact that the Powerhouse was behind the nomination of 
Paul Cunningham as the next ASCAP prexy instead of himself. 

Cilbert hailed Cunningham for the latter’s work as ASCAP’s rep in Washington 
but he asked why Cunnin ham had clammed up for the past few months when 
the question of the ASCAP’s presidency was raised. Gilbert said Cunningham 
knew that the Powerhouse was behind his candidacy but he did not take Gilbert 
into his confidence. 


Calling himself ““Estes Kefauver Gilbert,’’ who has only the support of the 
ranks, Gilbert said he became an open candidate for the ASCAP presidency upon 
urgings from his friends. He spoke of the myth that ASCAP’s prez could only 
be chosen from the so-called aristocracy. That myth, he said, has long been 
exploded and the fitness of the commoner for office has now been accepted. 

Gilbert said he had been warned months ago that the fix was in against him 
as ASCAP’s prexy. But, he said, he went on the assumption that the board 
members, who elect the presidency, would be responsive to the will of the member- 
ship. He accused some board members of an autocratic superiority which puts 
them beyond the influence of the ranks. 

Mr. Lenesretper. This exhibit also refers to the fact that such 
charges against the ASCAP administration have been common in 
past membership meetings. It is of course apparent that this Power- 
house by having much more than 51 percent of the publisher vote, 
controls all elections of publisher directors, and indirectly, because 
of the economic dependence of the writers on the publishers, the 
election of the writer directors as well. 

Under the articles of association of ASCAP, each publisher member 
has 1 vote for every $500 that the publisher earned during the pre- 
ceding year, and each writer member has 1 vote for every $20 earned 
by him during the preceding year. This is the vicious cycle. With 
the money the: ‘y get the votes, and with the votes they make the rules 
to get still more money. 

Mr. Roosrve tr. Just let me get this straight now. Of the 12 
members elected to the board of directors as publishers 

Mr. LenGsretper. Right. 

Mr. Roosrvetr. Each one has a vote for every $500 that the 
publisher earns during the preceding year? 

Mr. Lenesretper. That is correct. 

Mr. Roosrverr. Of the 12 members elected as writers, each 
member has a vote for every $20 earned by him during the preceding 
year? 

Mr. LenasreLtpEerR. That is correct. 

Mr. Roosrvettr. Now are these rules ratified by the whole mem- 
bership, or are they set up completely independently? 

Mr. LenasreLtprer. The rules are in the bylaws and cannot be 
challenged only, again, by the same weighted vote. There is no way 
of challenging this rule, or these rules, through the machinery, griev- 
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ance machinery, of the society. And this is the reason that I have 
taken this method to court, only to contest the voting—I did not 
charge fraud about money, but I wanted to get a chance somewhere 
to air the grievances for the thousands of members and for the hun- 
dreds that have written to me—and I have all this correspondence— 
that are desperate for protection. They need this protection very 
badly. And at the time there was no other way for me to air these 
things but to go to court. 

Mr. RooseveE.t. | appreciate the explanation, but I am particu- 
larly interested in the facts here. You say that 3 publisher members 
have 51 percent of the votes? 

Mr. Lenesrevprer. More than that. 

Mr. Roosrvett. Now have you the facts that will prove that? 

Mr. Lenasrevper. Well, I have 

Mr. Weinste1n. May I answer that, your Honor? 

Mr. Roosrvett. Yes. Please do not call me ‘your Honor,’ 
though. I do not know, but I do not think I look like a judge. 

Mr. Wernsrern. We have prepared and submitted a historical 
statement documented by evidence which shows those facts, and we 
will come to that later. 

Mr. Roosrve tr. All right. 

Mr. Moore. Will the gentleman now testify to those facts? 

Mr. WEINSTEIN. Yes, sir. 

Mr. Moore. I have one more question. 

Mr. Roosrvett. Mr. Moore has another question. 

Mr. Moore. Mr. Lengsfelder, you were aware, were you not, when 
you solicited this organization to become a member, of the existing 
procedures within the association? 

Mr. LenGsFELDER. No, sir; I was not. I was aware of the articles 
of the association which I did not study too carefully, I must admit, 
but I did not know the effects, I did not know the distribution of 
moneys, I did not know that we depended on a few fellows, on com- 
petitors. 

And furthermore, when I joined the society, I joined the society as 
a writer, and only through the years I learned how this whole system 
worked. Obviously, the Department of Justice in 1950 did not see 
this situation either clearly, because you need to have the exact 
figures of income from these members to know who controls how much, 
and these figures are highly guarded secrets in ASCAP. 

They would not let any member see the next fellow’s income, so I 
did not know if there were, maybe, 500 members who had $500 or 
$600 or $1,000. 

Mr. Moore. You bring up a discussion of the fact that they will 
not reveal the income. Is that what bothers you so much in this? 

Mr: Lencsrevprer. No, sir. It is nut the income, but the income 
produces the votes, and the votes mean control of the society. And 
this is what bothers me, and in my testimony, and probably in the 
testimony of others, you will find that we are living under what I 
would call an economic dictatorship. 

Mr. Brown. Will the gentleman yield at that point? 

Mr. Moore. I have one more question. 

You indicate that the income produces the votes, but do you not 
in your association have a mechanism which determines the income 
in the first instance? 


Ny 








ee 


POLIC'ES OF ASCAP 53 


Mr. Lenesrevper. Yes, sir. But this income is, again, determined 
by the men who control the votes. They make the formulas of dis- 
tribution. And you will see later how these rules differentiate between 
new members and old members, between different compositions. And 
that produces income. 

Mr. Brown. Whatever the rules of the organization might have 
been, Mr. Lengsfelder, and however familiar you might have been 
with them, did you not say earlier that you felt you had to join in 
order to get royalties on foreign performances? 

Mr. LenasFre_pErR. No; this was one of the reasons—I said I could 
not collect because I was not accepted. I had no other way of collect- 
ing my royalties, or my income, or my livelihood, other than by 
joming ASCAP. I had no other choice. 

Mr. SHEEHAN. Will the gentleman yield? 

Mr. Roosrvett. Mr. Sheehan. 

Mr. SHEEHAN. You apparently are objecting to the voting, and 
when you went to court—What court was that before, where you 
brought your suit? 

Mr. LenGsre.tper. In New York, in the State court, supreme court. 

Mr. SHeenan. Do they hold for your position or not? 

Mr. LencsFe.tper. So far, I do not know the Jegal—— 

Mr. Roosrvett. I think we will ask counsel that. 

Mr. Wernstein. The complaint was brought in the supreme 
court, New York County, and alleges three causes of action. The 
first cause of action was for declartory judgment, that the weighted 
vote system was contrary to public policy and null and void. We 
also allezed——— 

Mr. SHeenan. What did the court hold on that allegation? 

Mr. Weinstein. Put it this way, ASCAP put in affirmative 
defenses, 6 affirmative defenses, 1 of them being the statute of limita- 
tions, another 1 that he slept on his rights. Another defense was that 
when he joined the association he was bound by the articles of the 
association, and he is estopped from attacking the bylaws. 

The second cause of action realleged 

Mr. SuHeenan. Then the court did not hold for him? 

Mr. WernsTEIN. I would say that there was no trial on the merits. 
I moved to dismiss various affirmative defenses. Part of my appli- 
cation was granted, and some was denied. 

A right was given to ASCAP to serve an amended answer, and 
I have extended their time to serve an amended answer to the com- 
plaint, which has not yet been served. It is my contention that under 
the rules of the supreme court, that when we moved to strike out an 
affirmative defense, and the court passes on the affirmative defenses, 
it necessarily upholds the legal pl eset of the complaint, because 
under the law, any bad answer is good enough for a bad complaint. 

That may be disputed by ASCAP counsel, but under the line of 
decisions, I am satisfied there is no doubt about it, that theoretically 
the court did hold, in fact, that the complaint was legally sufficient. 

Let me go to the second cause of action. The second cause of action 
was based on the 1950 consent decree. The Government originally 
started a suit against ASCAP claiming there was monopoly, and that 
it had a self-perpetuating board of directors. 
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ASCAP signed a consent decree in 1950; then on every contract 
with its members they stamped the provision that the provisions of 
the consent decree were binding on every contract with the members 

And I claim on the second cause of action that ASCAP violated 
the provisions of the consent decree. 

Mr. SHeruan. Did the court so find? 

Mr. WernstTEIN. Well, except there is no trial on the merits. 

Mr. SHEEHAN. I am not interested in what you are claiming. 
What did the court find? 

Mr. WernsteIn. That is a question of interpretation of the court’s 
decision. I will be glad to submit a copy. 

Mr. SHEEHAN. I am not a lawyer 

Mr. Moore. Are you in court, or are you out of court? 

Mr. Weinstein. We are still in court. 

Mr. SHeenan. There has been no settlement by the court? 

Mr. Weinstein. No; no trial on the merits, just legal skirmishes 
put it that way. 

The third cause of action is for accounting of money dispersed in 
the last 6 years. 

Mr. SHEEHAN. When you were after ASCAP on this voting scheme, 
did you, or do you, have any particular plan that you prefer for 
determining how the votes are cast? 

Mr. Lenesrevtper. I could suggest something. I am just one 
member with whom some of the smaller members might agree, but 
I do feel that a voting system could be installed that would give no 
group, neither the powerful few publishers, nor all the thousands of 
smaller publishers, the possibility to control the fate of all members 
via the society. 

Mr. Streep. How are these elections conducted? 

Mr. LenGsreLpeR. Well, there are ballots sent out, and these 
ballots contain on the top a number which indicates the votes you have. 
This stub is then torn off and it shows inside how many votes there are 
cast. 

Say, for instance, 1 member might have one vote, and the next man 
might have 3,000 votes. And of course, the 3,000 votes against the 
1 little fellow—there can be 3,000 small fellows outvoted by 1 big 
member. And then these ballots are tabulated by a committee ap- 
pointed by the board and 

Mr. Streep. How large a committee? 

Mr. LenesFrevper. | think it is usually a committee of 5 or 6. I 
am not quite sure about that. 

But we tried once, a group of publishers and writers, to use the by- 
laws—there is one provision i in the bylaws, and I am coming ie that 
later, but since you ask me now I might as well state it here: That if 
at least 5 members want to inspect these ballots within a short time, 
I think it is 30 days or 40 days, they have a right to do so. 

Now we applied for an inspection of these ballots, and we found that 
a meeting was called with a chairman, allowing other members to 
come in and inspect too, of course, and this chairman made the rules 
as to how the inspec tion could go on. 

We were not allowed to take notes at first. When I objected to it— 
because how can you tabulate anything without making notes—we 
were then permitted to make notes, but not to take them out. The 
whole morning went in fighting over what things we were entitled or 
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not entitled to look at concerning these ballots. We could not see 
the stubs and so on, and finally the committee walked out, because 
there was no use in trying to get, really, to the bottom of these tabula- 
tions or make any check. 

And this is the way all things are veiled, and we have very little 
access to anything in the society. 

Mr. Roosrvett. Mr. Lengsfelder, I am sorry to have to interrupt 
you at this point, but we have to be on the floor in 10 minutes. The 
committee will recess now and reconvene at 2:30 p. m., and we will 
go on at that time. 

(Whereupon, at 11:50 a. m., the committee recessed until 2:30 p. m., 
the same day.) 

AFTERNOON SESSION 


Mr. Rooseve tt (presiding). The committee will be in order, please. 
The other members of the committee will be joining us shortly. In 
order that we do not get too much delayed I am going to ask Mr. 
Lengsfelder if he does not mind if he would proceed with his statement. 
I think we had arrived at about the bottom of page 5. 


TESTIMONY OF HANS J. LENGSFELDER; ACCOMPANIED BY 
FRANK WEINSTEIN, COUNSEL—Resumed 


Mr. Lenasretprer. That is correct. I testified about voting power 
of the publisher members. 

Mr. Roosrvetrt. Correct. 

Mr. Lenasretper. As to the rest of the members, less than 5 
percent of the writer members control more than 51 percent of the 
writer votes and are able to elect the 12 writer members on the board. 

Mr. Roosgevetr. That, I presume, you will substantiate. That isa 
statement without any supporting brief. 

Mr. WernstTEIN. Yes. 

Mr. Leneasretper. I understand that counsel for the committee 
has already these facts. 

Mr. Roosreve.r. Upon what do you base it? 

Mr. Leneasrevper. I had certain figures that go back a couple of 
years, but I thought that ASCAP could supply the exact figures. 

Mr. Roosrvett. I kuow, but you must have made the statement 
based upon some facts that you have? 

Mr. LENGSFELDER. Yes, sir. 

Mr. Rooseve t. It is all right for the committee to make its own 
investigation, but if you make the statement, the committee would 
naturally, want to know upon what information or what evidence 
you have to back up the statement as your statement. 

Mr. Wernstetn. May I add it will be documented by Mr. Freed- 
man when he takes the witness stand? It will be documented with 
evidence. 

Mr. Roosevettr. I presume your statement to the committee is 
that in discussing this with Mr. Freedman, Mr. Freedman has given 
you the information upon which this is based and Mr. Freedman 
will supply it to the committee? 

Mr. WernsteIn. Yes, sir. 

Mr. Roosrve rt. Proceed. 
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Mr. LenesrELpDER. Now, moreover, the 12 writer members of the 
board of directors are either directly or indirectly, as publishers, 
affiliated with, dependent upon, and therefore subservient to those 
same giant publishers. 

Mr. RoosEve.t. Again we will have to have that spelled out. 

Mr. Lena@sretper. | can spell it out. 

For instance, can I mention names now? 

Mr. Roosevett. Yes; there is nothing derogatory about that. 

Mr. Lenesretper. Mr. Hammerstein owns part of the publishing 
firm called Williamson Music which is controlled by Chappell. There 
is a writer member of the board by the name of Irving Caesar, and 
his biggest song, Tea for Two, is controlled by the Music Publisher’s 
Holding Corp., another publisher member on the board. 

Now Mr. Caesar is on the board of directors as a small publisher. 
He owns, also, a small publishing firm. But as he stated in a meeting 
that was held on January 3, 1957, he earned most of his money, and 
very, very substantial money, as a writer and not as a publisher. 
But these songs are published by the same firm that I mentioned. 

I believe that Mr. Stanley Adams, former president of the society, 
has his biggest song published by the same firm. 

And there are a few other instances that I would have to look up 
in my files. But there are big writers that are not on the board 
that, also, own publishing firms with some board members. Mr. 
Cole Porter has a firm called Buxton-Hill. 

There is another, newer writers in the show branch of the business, 
who, also established a firm with board members. 

I believe that recently, two writers of My Fair Lady, Lerner and 
Lowe, went into some kind of an agreement about a publishing setup 
with the same firm, with Chappell. 

The Gershwin Estate has a publishing setup with Chappell. And 
there are quite a few others mostly in the top bracket of course. I 
understand that Mr. Rodgers, owns part of Williamson Music. So 
these writers votes, which are, also, in the top class, contribute 
heavily to the domination. 

Mr. Roosevett. Could I ask you a question about that? How 
would a writer get his works published if he didn’t have some con- 
nection with a publishing house? 

Mr. LENGSFELDER. I was not very clear on that. <A writer, of 
course, has to go to a publisher, but these writers that I mentioned 
own part of the publishing firm. 

Mr. Rooseve.t. They own part of it, I see. 

Mr. Lenesretper. Yes. They have, some of these writers, not all 
of them—they have not only their share as a writer but they have a 
much more substantial sbare as a publisher. 

Mr. Roosevett. I see. And do they get royalties or income, 
therefore, both as writers and as publishers? 

Mr. LENGSFELDER. Yes, sir; they do. 

Mr. Rooseve tt. All right, sir. Proceed. 

Mr. Moore. They can accomplish that by separate agreements 
with a publisher, if they happen to be a writer, notwithstanding the 
fact that they do not have any publishing company of their own; 
can they not? 

Mr. LENGSFELDER. Yes; they could in a way by getting higher 
royalties from a publisher. But here in this case, they are getting—I 
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don’t know exactly, one-half, one-third, or two-thirds, or whatever 
it is, of the publisher’s share. And they are coowners of a publishing 
firm. And the publisher’s share in this instance is usually much more 
substantial than the writer’s share. 

I remember an ASCAP meeting in which Mr. Irving Berlin who 
has, also, a publishing firm, but who is not on the board, stated 
something to the effect, “Forget about the writer’s share, thank God 
for the publisher’s income,’ which shows you how important the 
publishing end is. And there is another feature to this particular 
subject. 

Mr. Finketstern. That is a great deal of hearsay, the statement 
about what Irving Berlin said. The best way to find out is to have him 
here. He is not on the board of directors. Is there a charge here 
against Mr. Berlin? 

Mr. Lenasrevper. | did not charge anything. 

Mr. Finxetstrern. I have been waiting to hear something about 
those charges. 

Mr. Roosrve tt. Will the reporter recheck that? I want to be 
sure about it. Did you say that you had been present when Mr. 
Berlin said that? 

Mr. LenGsre.per. I was present and it must be in the minutes of 
the society. 

Mr. Roosgve.t. The witness can state a conversation at which he 
was present and which he heard with his own ears. 

Mr. Finxexstern. Binding on whom—on Mr. Irving Berlin? 
There is no charge against Mr. Berlin here. If this is not a charge 
against Mr. Berlin, Mr. Chairman, then it is hearsay as against 
everybody else. 

Mr. Weinstein. I think it might be well for the committee to 
find out when the statement was made. Board members were in 
fact present. 

Mr. Finketstein. This is what happened on this occasion. Mr. 
Berlin wrote a little song for this meeting. 

Mr. Roosrvett. I am afraid we are going to let the witness go 
ahead, and I have ruled that as long as the witness confines himself 
to a statement which he heard and at which he was present, he may 
make the statement for the record and you may have the right to 
rebut it at a later time. 

Mr. Finkxe.stein. May I respectfully submit that this is hearsay, 
not binding upon the people against whom you are making an in- 
vestigation even when it was made when he was present. 

Mr. Roosrvett. That is a perfectly correct statement. Under the 
rules of the committee witnesses are all allowed to make such state- 
ments, where they report a statement they are responsible for it, it 
is their recollection of a statement at which they were present. 

If you wish to rebut it and explain it we will give you ample oppor- 
tunity to do so. 

You may proceed. 

Mr. LenasFeLpErR. Since a member’s vote is directly proportionate 
to his revenue, and since his revenue is determined by the board, both 
the writer and publisher boards are in fact self-perpetuating, and con- 
trol of the society remains in the hands of the few publishing giants. 

Before royalty classifications are determined, I have heard of dr 
runs, being conducted. And I have actually seen the result of suc 
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a dry run myself. A dry run consists of the application of a proposed 
distribution formula to the performances monitored by the society. 
The members of the classification committee, representatives of the 
large publishers, which is also the board, by this means have the 
opportunity to pick that formula most beneficial to themselves. These | 
tests are not available for inspection by the rest of the society, but 
rather such decisions are always made secretly. As a matter of fact, 

after a formula has been adopted, members encounter the greatest 
difficulty in understanding the figures used to determine their own 
royalties. 

Mr. Roosrvett. Could you give us the date at which this dry run 
took place at which you were present? 

Mr. LenNGsFELDER. | say a dry run. I don’t know when it was 
made, but I saw the dry run in the early fifties when I was up at the 
offices of ASCAP. And this dry run consisted of a huge volume of 
documents called the Meyer Plan. A member of the board had 
suggested that this formula would be put into effect for the distribution 
of the revenue. And in order to determine how members would fare, 
this dry run was made. 

Mr. Roosrvett. You were there as a spectator? 

Mr. LenGsrevper. I saw the actual dry runs, the actual books. 

And this plan was not put into effect, the reason for which I cannot 
state. 

Mr. Moore. Did you see the figures in this report or was this just 
a volume? 

Mr. LenesretperR. No, I saw it—there were columns where it 
showed how every member would fare under this plan. 

Mr. Roosrve.t. Proceed. 

Mr. LenGsFevper. As to the difficulty of determining, particularly 
for a small member, what goes into these formulas, I have received, 

I would say, hundreds of letters from people who asked me how it 
works. They could not find out. They said—there were letters—it 
takes a Philadelphia lawyer to decipher all of these figures. I have 
a letter from a former board member, Mr. Geoffrey Q’ Hara, who 
was, and still is a successful writer: he wrote K-K-K-Katie, and other | 
songs and I quote from this letter; 





One confession I must make: I am just not able to properly understand the 
intricate mathematics which enter into our classification system. I get lost 
somewhere down the line before the explanation has gone very far. I am very 
greatly of the opinion that your committee should rightly be compose d of those 
writers—and there are quite some—who have majored in mathematics, for you 
must, of course, realize that our opposition, great powerful interests, have on their 
staff not only the best legal brains that money can buy, but they also have 
efficiency engineers who know all of the intricacies of bookkeeping. This makes 
a nice connection with the IBM Co. 

That is the end of the quotation. 

Mr. Roosrvett. What is the date of the letter? 

Mr. Lenesretprer. This was August 4, 1955. 

Mr. Roosrvett. Do you want to submit that for the record? 

Mr. LenesreLprr. There are other things in it, but I have only 
this one copy. I could make a photostat of it. 

Mr. Roosrvett. Thank you. 

Mr. WernsteIn. We will furnish that. 

(The document referred to appears as exhibit 96 at p. 705.) 
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Mr. LenesreLpEer. Even with such impregnable power, the board 
cloaks its operations in violation of the very bylaws which create 
its power. 

I refer here to the right to look into the ballots which I stated before, 
and I would like to submit in evidence an exhibit of my letter dated 
May 22, 1957, to the president of the society, as exhibit 58. 

Mr. Roosrvett. That exhibit will be accepted and made a part of 
the record. 

(The statement referred to is as follows:) 


Exutsit No. 58 
May 22, 1957. 
Mr. Paut CuNNINGHAM, 
President, ASCAP, 
New York, N. Y. 

Dear Mr. CuNNINGHAM: At today’s attempted examination of the ballots, our 
committee was deprived of its constitutional rights. We had not asked for a 
formal meeting with a chairman and committee members. This was introduced 
by the society’s administration, obviously for the purpose of obstructing our 
objective by rulings, interpretations of the bylaws, etc. 

My protest can be found in the minutes of today’s meeting and I cannot repeat 
this protest strongly enough. 

It was stated that the minutes of the meeting will be made available to any 
member. I hereby request that a copy of said minutes be made available to me, 
by return mail. Thank you. 

Very truly yours, 
H. J. LENGSFELDER. 

Registered, return receipt requested. 

Mr. Lenacsrevper. Aside from this secrecy, there is, of course, the 
impossible situation that you cannot obtain accounting of figures. 

In a newspaper article it was stated that the board—as a matter of 
fact, it was Billboard—I do not know the exact date, but I can get 
it—that the board “ry to the widow of a board member $25,000. 
ry. One board member asked about that and there were objections 
that this might not be proper. He was quoted in this article as 
saying, ‘‘We are elected and we do what we damn please,’’—something 
to this effect. 

Mr. Rooseve tt. I will have to say to the witness that this part of 
the testimony will have to be stricken unless you supply the article, 
and at that time the article will be attached to support the witness’ 
statement. 

Mr. Lenesrevpver. I will do that. 

(The document referred to follows as exhibit 58A.) 


Exuipit No, 58A 
[From the Billboard, November 7, 1953] 
ASCAP Gives AnLerT Wivow $25,000, Ratsres Brtaw Departs 
By Paul Ackerman 


New York, October 31.—A number of highly placed members of the American 
Society of Composers, Authors and Publishers this week received with consterna- 
tion the news that the ASCAP board Thursday (October 29) awarded $25,000 
to the widow of Fred E. Ahlert. The money was granted as recompens: for 
Ahlert’s work in connection with the proposed jukebox bill. At the board meciing 
the matter was debated in the presence of some of the society’s legalists, one of 
whom gave it as his studied opinion that the award could be made if it could be 
construed that Ahlert, in doing the job, had worked in a capacity other than that 
of an ASCAP director. 
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None of the dissident ASCAP members begrudge the money awarded to Mrs. 
Ahlert. They do, however, feel very strongly that several important principles 
are at issue here, and they question the wisdom of the decision. The resolution 
to make the award, it is claimed, is a violation of an ASCAP regulation which 
specifies that executive other than the president may not receive money for their 
services. In fact, a resolution to this effect was introduced less than 2 years ago 
by Herman Starr, board member and Warners music chief. The precipitating 
occasion was a petition from west coast ASCAP men asking that L. Wolfe Gilbert 
be remunerated for his work on behalf of the coast membership. 


BYLAW BREACH 


At the meeting this week when a director questioned Starr as to whether the 
award constituted a breach of the ASCAP bylaws, Starr in effect, stated “to hell 
with the bylaws * * * we are elected to run this society, and we’ll run it as we 
damn well see fit.” One director, it was noted, actually cringed at the remark. 

Starr, of course, was a close friend of Ahlert’s. The latter had died in Starr’s 
office. 

Many directors, through the years, have given their time, energies and even 
health to advance the cause of the society. ‘They have done so, it was pointed 
out, without recompense. One member who opposes the action of the board 
said: “‘What’s to stop anyone from getting an emolument now at the dictation 
or whim of powerful executives? * * * These funds are a sacred trust.” 

A director, discussing the matter, pointed out what he considered the implica- 
tion that if a man curried favors in the proper places, he, too, could be reimbursed. 
“This might become an open grab,’’ another averred. 

Among those ASCAP’ers who protested the award are those who feel that 
perhaps the time has come to change the ASCAP regulations and frame a bylaw 
providing that work above and beyond routine duty be paid for. These men 
make it clear that this point of view in no way lessens their antagonism toward the 
board’s decision Thursday (October 29). These men claim, however, that if 
a man is to be paid, this should be done in his lifetime and not “at the whim of 
dictatorial men.”’ Rather than such an ill-defined situation, they would prefer 
that the society frame and pass definite legislation outlining how and under what 
conditions an executive might be paid for work done on behalf of the society. 
It is no secret that as the society has grown, the burdens falling upon the com- 
mitteemen and boardmen have been extremely trying—so much so that some of 
the society’s ablest men have had to withdraw from executive posts. 

Beyond this, the Thursday meeting of the board was quiet. ASCAP released 
a statement that L. Wolfe Gilbert, chairman of the west coast ASCAP committee, 
was elected a member of the board. He succeeds the late Fred Ahlert, whose 
term does not expire until the spring of 1955. 





Mr. LenesreipER. Now I| come to the grievance machinery—par- 
don me, I have an exhibit here, a memorandum by an attorney who 
attended the proceedings that took place at the checking of the ballots, 
which I have marked ‘Exhibit 59.” 

Mr. Rooseve.t. That will be received. 

(Exhibit No. 59 was later withdrawn and thereafter received in 
evidence at p. 309 after being sworn to.) 

Mr. Lenesrevper. | now come to the grievance machinery which 
ASCAP claims would help any member. 

First, I must explain that the classification committee which makes 
the classification of a member, also, has the original jurisdiction to 
pass on and determine the validity of such objections. Its members 
are the members of the board of directors and they benefit when the 
revenue is denied others. Imagine yourself as the plaintiff in a suit 
before a judge who is, also, the adversary party, and who acquires 
financial gain by deciding against you. 

I received a letter from one member by the name of Irving Gwirtz, 
and he closes with the statement: 

“T appreciate your help, and I will continue to fight until I do not 
any longer have the strength to go on.” 
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This member died a few months ago. 

But in his letter 

Mr. Roosrevett. Would you explain—this letter is in support of 
what? 

Mr. LenesreLtper. I am going to read another part of this. I 
just want to mention that this member is no longer alive. 

Mr. Finxe.ste1n. Does not this violate the spirit of the rules? 
It says that no man is to be defamed unless some preliminary search 
is made of what is going to go on here. Now quite apart from the 
hearsay point, I do not know how far this confederate of Mr. es 
felder is going, but it now seems they were working together on this 
whole thing. Now they hope to use what they said to each other to 
bind somebody else. I never heard of a thing like that before. 

Mr. Lenesretper. Mr. Chairman, may I answer that. I feel 
that if Mr. Gwirtz would be alive he would be here to testify. 
{[Laughter.] 

And this is the reason I brought it in, not to defame anybody. 

Mr. Roosrve.r. I presume you are not trying to defame the dead. 
And, if you want to submit the letter or that portion of the letter that 
is relevant to what you are talking about, the Chair sees no objection 
to your reading that part of the letter. 

Mr. Lenasrevper. | will submit this portion. 

Mr. Wernstern. We will offer that. 

(The document referred to appears as exhibit No. 97 at page 706.) 

Mr. Roospve cr. It wili be received. 

Mr. Lenesretpver. Now, after the classification committee has 
ruled, you can appeal to the appeals board, but the appeals board is 
elected by the same “weighted vote” that put the board into its 
position. Now, there has been a perennial chairman of the appeals 
board for many years, who is in complete agreement with the policies 
of the board. 

Mr. Roosrvett. May | ask you a question on that? You say that 
“its members are handpicked nominees of the dominant group.”’ 
Who does the handpicking—-the board of directors? 

Mr. LenesreLper. It 1s a nominating committee, which in turn, 
is appointed by the board of directors. 

Mr. Roosgve.r. That is what I wanted to get for the record. 

Mr. Lenasretper. Yes. Now, until last July, an appeal, after the 
appeals board, could be carried to a 3-man panel, and now to 3 mem- 
bers of the American Arbitration Society. At the time there was one 
member that was chosen by the litigant, and another chosen by the 
society, and a so-called impartial chairman chosen and paid for by the 
society. The pertinent records, moreover, were and are always 
entirely in the hands of the society, to say nothing of the proceedings 
themselves. 

Mr. RoosEveE tt. I will have to say to the witness that the sentence 
which reads in the testimony— 





However, the society’s appointee inevitably was a mere puppet, nodding approv- 
ingly to the assertions of Mr. Finkelstein, while the impartial chairman continually 
found himself confronted by technical problems of which he was utterly ignorant— 
is hearsay and will be stricken from the record. 

Mr. Lenesretper. Yes, sir. I want to say something which I 
only found out recently, and this is not hearsay. It was stated by the 
general counsel in court, and it is in the bylaws, too. I never paid too 
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much attention to this paragraph, but I found out, now, that any of 
these appeal courts have no right to make retroactive adjustments. 
This is tantamount to killing the whole grievance machinery because, 
let me explain to you: If I, as a small writer and publisher, have a 
chance to get a song on a program, I will be lucky if I can keep it on 
for 3 months or maybe 6 months. A big publisher, with much more 
influence, might stretch that much longer. But, by the time I get 
my statement, by the time I check into the programs, months and 
ore years will have passed and the composition will not be on any 
onger. 

So, no matter what the board rules, or the appeals board rules, it 
is of no value to me any more because they will say, ‘Well, from now 
on, you will get these credits on the program.” If they agree with me. 
By that time the song has long gone and I will probably be in bank- 
ruptcy because I have not received my royalties. 

f the board wishes to do that, and the song is still on, they can, as 
I will point out later, drag out these hearings for years until it is off, 
and then I won’t get anything again. So, this one paragraph nullifies 
the whole grievance machinery, even if the board wants to give me 
an adjustment. 

Mr. Roosrvett. The theory, I suppose, behind the prohibition 
against retroactive payments is simply that the money has already 
been disbursed, and, therefore, the board might order it, but there 
would be no money in the treasury to pay it. Assuming that that is 
correct, then your theory is that either a more rapid determination is 
necessary or an adjustment in the future must be provided for, which 
would make up what was owed to you in future payments. 

Mr. LenesFELDER. That is correct. 

Mr. Roosrve.t. Coming into the society’s treasury? 

Mr. Lenesretprer. And that would be fair because all the mem- 
bers—let us assume that every member receives a few pennies less in 
this particular case—had received a few pennies more the year before, 
because I have been shortchanged. These things can be very sub- 
stantial, and they can mean the life and death of a company. 

Let us assume I have a song which is used as a theme song, and it 
was wrongly ruled that this song should get a fraction of credits which 
could be one-thousandth of a point, $1,000 against $1—and I did not 
receive—say I had 25,000 credits there. These $25,000 would have 
been a very substantial sum for a small publisher. If this is denied to 
me, and it takes me years to go through the grievance machinery, and 
when I receive a verdict, the committee then says, ‘‘You are are en- 
titled to it, but you won’t get it.” 

Mr. Roosevett. I think we understand that. 

Mr. Moore has one question. 

Mr. Moors. Have you ever resorted to the grievance procedure of 
this organization? 

Mr. LenesFevper. I did, as a writer. 
oer: Moore. When did you start that grievance proceeding through 
it! 

Mr. LencsFetper. I would have to consult my records. It was 
on account of a theme song, some years back, and I didn’t apply to 
the panel; I didn’t appeal to the panel at the time, because I was told 
I would be charged with the cost of that. I didn’t know my rights at 

the time, and did not go to the panel. So I didn’t go the whole length 
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of this procedure. But I happened to know, from my own experience, 
about the grievance machinery, because only recently I was appointed 
a referee on a panel, which was the third step, and, therefore, I had a 
chance to study this whole machinery. The member at the time— 
I will refer to him later—entered his appeal or his complaint in 1954. 
In November 1957, we were still sitting on the panel hearing this case, 
without a chance of reaching a final decision. 

Mr. Roosgvett. Are you referring to the Magic Circle panel 
appeal? 


Mr. Lenesrevtper. That is correct. In the case of Edward Kassner 
Music Publishing Co. The appellant claimed that he had lost, I 


think $24,000 or $30,000, by getting fractional credits instead of full 
credits that he thought he was entitled to. 

Mr. Roosrvetr. The committee counsel has handed the Chair a 
document concerning this case submitted by counsel for ASCAP, 
and, inasmuch as it deals directly with this point, it will be inserted in 
the record at this point without objection. 

(The document referred as exhibit No. 59A follows:) 


Exurpit No. 59A 


Epwarp Kassner Music Co., Inc., 
New York, N. Y., November 15, 1957. 
Re Magic Circles panel appeal. 


AmeErRIcAN Society or Composers, AUTHORS AND PUBLISHERS, 
New York, N. Y. 


GENTLEMEN: It is now 3 years since I began my efforts to persuade you that 
my composition Magic Circles should have received the full credit to which I be- 
lieved it was entitled for its extensive use as a theme song. 

I entered into this effort with the conviction of the justice of my cause and with 
the earnest intention of carrying it through to the very end in order to vindicate 
my conviction. 

The course of events of the last 3 years would have been enough to discourage 
someone who believed less strongly than I do. I must confess that from time to 
time I have had reason to be discouraged. However, although I am not discour- 
aged, I must look at this matter from a very practical point of view of a business- 
man and to take into consideration the dollars-and-cents viewpoint. I had 
thought that the issues were clear cut up to now, and I must say that I was some- 
what disappointed and dismayed at the last hearing to find a new point brought 
up by ASCAP after 3 years. I refer to the question raised by the representative 
of the classification committee and by the new ASCAP designee on the panel 
concerning the fact that this composition was originally an English copyright for 
which the performances were subject to the original publisher’s agreement with 
Performing Rights Society, Ltd., of London. I do not worry about technicalities 
of this nature, because they can be straightened out in time, but that is the 
question—time. And time is money. It is money for ASCAP, just as it has meant 
money for me. To me, it appears probable that these proceedings can go on for 
another 3 years or more, especially if we go to court. It is hard to tell what other 
new questions will be brought up and whether other members of the panel will 
withdraw from the panel, as ASCAP’s representatives recently withdrew, to be 
replaced by new people, all of which means more time and expenses. 

The record will show that I have always looked for a way to bring this matter 
to a mutually satisfactory conclusion. I have been thinking continuously of how 
to solve the matter, and I am now going to make one final appeal to you in an 
effort to get this over with once and for all in an amicable way. 

No doubt you believe that the way you have treated my composition has been 
the proper way within the rules. Naturally, I completely disagree with you. 
However, as I said before, after 3 years of battling I am a little wearier and a 
lot poorer than I would have been if I had not begun this appeal. I estimate 
that so far the past three years of appealing have cost me $15,000 in time and 
legal expenses. 

n 1954 I first took this subject up with ASCAP’s program department and 
your general manager. When nothing came of this, I appeared before the pub- 


—— 
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lisher’s classification committee for a hearing. When this turned out to be 
negative, I went to a hearing before the board of appeals and that dragged on. 
I then hired my attorney to prosecute the panel hearings. 

It seems incredible but it is nevertheless a fact that, although we are nowhere 
near finished, there have now been seven hearings before the panel. One of 
these hearings was short and lasted only 2% hours. The other 6 hearings lasted 
anywhere from 3 hours to 5 hours each. I had to be present at these hearings, 
and I leave it to you to figure out what this means to an active publisher, running 
companies over the world, in loss of time. 

But that was not all. Last December I was encouraged to think that perhaps 
a settlement could be made. As a result, I spent a very substantial amount of 
time over a period of 2 months in conversations and conferences with your program 
department, with the general manager, and I finally had a conference with the 
president of ASCAP. One day alone I spent 6 hours in conferences with ASCAP’s 
general manager, going over the records of performances of this composition. 
After devoting this time in good faith and then having the discussions fall through, 
through no fault of mine—you can imagine the disappointment and the total 
loss that this meant to me in terms of time and money. 

When the settlement discussions fell through, I had no alternative but to pro- 
ceed with the hearings and if I do not obtain justice I will have to go into court. 
I am a determined man and if I have to continue I will continue to the bitter end. 
However, since I am a member of ASCAP and so far this is a disagreement within 
the family, I am making this one last effort to end the matter so that I can go 
about my business and look to a future within ASCAP without controversy. 

My last proposition is this. I would be prepared to withdraw my claim and 
drop the case once and for all if ASCAP would be willing, immediately, to reim- 
burse me for what my efforts to fight this case have cost me in terms of time and 
money. I have told you above what I estimate. Even in this I don’t want to be 
unreasonable. I would be willing to accept less than my estimated cost in an 
effort to bring this to a peaceful conclusion. I will therefore request that ASCAP 
reimburse me to the extent of $12,500, and if I could receive this reimbursement 
for my time and expenses, I would withdraw my claim. In this way I would at 
least have the feeling that ASCAP has not cost me more money or forced me to 
continue to pay out legal fees and sacrifice valuable time to continue this contest. 
Naturally, also, no expenses of the panel hearings would be charged to me in any 
way. 

That is my suggestion and my proposition. The next hearing is scheduled for 
November 26, which is next week. If my proposition is not accepted, I don’t 
want to postpone the hearing, and I would ask you, therefore, if you are inclined 
to be reasonable, to arrange for payment in accordance with my proposition be- 
fore November 26. 

In evidence of my good faith, I enclose the form of letter withdrawing my claim 
oan I would deliver if I receive the payment above requested before Novem- 

er 26. 

Please, gentlemen, I ask you to give this your very serious and favorable con- 

sideration. 
Sincerely yours, 
EpwarRp Kassner, President. 


NoOvEMBER 25, 1957. 
Re Appeals of Edward Kassner Music Co., Inc. Magic Circles. 
Mr. Epwarp KaASssNER, 


President, Edward Kassner Music Co., Inc. 
New York, N. Y. 


Dear Mr. Kassner: Upon receipt of your letter of November 15, I took the 
matter up with your attorney and as I told him, I cannot agree with many of the 
statements contained in your letter. However, in view of all that has transpired 
in this case and the question of the panel’s jurisdiction which has been raised, I 
share your feeling that it is best to dispose of the matter on a basis that will com- 
pensate you for the time and expense that you have had. 

We have agreed that $12,000 is an acceptable figure. There is enclosed the 
society’s check for $12,000 in consideration of which you agree to withdraw all 
claims made in your pending appeal. You further agree to abide by the deter- 
mination that at the times involved in the appeal, including all times to date the 
musical composition, Magic Circles when used as a theme song was not a “well- 
known and recognized copyrighted musical composition.” 
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As you know, Magic Circles has accumulated 2,351.74 publisher credits through 
the second distribution of 1957 and it is not receiving the credit awarded theme 
songs in accordance with the publisher distribution plan now in effect. You 
agree that these credits properly reflect the foregoing determination. 

Your signature at the foot of this letter underneath the word ‘‘Accepted’’ will 
constitute your release and withdrawal of the claim as set forth above. 

Sincerely yours, 
Ricuarp F. Murray. 

Accepted: 

EpwarpD Kassner Music Co., INe. 
By Epwarp Kassner, President. 





Epwarp Kassner Music Co., Inc., 
New York, N. Y., November 25, 1957. 


Re In the Matter of Appeal of Edward Kassner Music Co., Inc., recording theme 
song credit awarded its composition Magic Circles. 


AMERICAN Socrety oF Composers, AUTHORS, AND PUBLISHERS 
and 
JoserH A. McDona.p, Chairman, 
Ricwarp Kuan, 
Hans J. LENGSFELDER, 
Members of the Panel Hearing the Magic Circles Appeal, 
New York, N. Y. 


GENTLEMEN: The undersigned has decided to and does hereby withdraw its 
claim in the above-entitled matter. Accordingly, the appeal of the undersigned, 
now pending before the panel, is hereby withdrawn. 

The undersigned wishes to thank the members of the panel for their long and 
devoted service and for their conscientious efforts in this matter. 

Yours very truly, 
Epwarp Kassner, President. 

Mr. Roosrvett. You may proceed. 

Mr. LenasreLper. Keep, also in mind that a small publisher, or a 
writer has a very difficult time to go before this committee, since the 
burden of proof is put on him. He has hardly any records—the 
records are in the possession of the society. He usually does not have 
legal counsel, and he is facing the general counsel of the society who 
has all the material at his disposal to prove that the member had no 
right to the royalties that he claims. 

I, personally, have made it my business, and it has been extremely 
expensive to me and a losing proposition, to find the errors and the 
incorrect figures in my statements. It took me months, and a lot of 
time, energy and money to discover these things. When I finally 
succeeded in getting to the files, I without exception found mistakes 
which the society labeled as “mistakes” in my disfavor. Of course, 
all through this 1 heard that I was interfering with the operation of the 
society. But usually, it cost me, say $20,000 to recover $1 because 
I had to bring in all kinds of proof that I had these performances. 

So the members of the society, and not only the smaller ones, some 
of the larger ones too, have extreme difficulties in getting through the 
grievance machinery which, at the end anyhow, cannot give you any 
adjustments. 

Mr. Moors. Did you ever find any errors in your favor? 

Mr. LenasFeLpDER. Recently I found that there were close to 6,000 
credits missing from my writer’s statement. It is very hard to figure 
that out, anyhow, because the writer’s statement takes in different 
quarters than the publisher’s statement. And, different point values. 
So it does not tally exactly. Therefore, a writer can hardly check these 
things. I will say there is hardly a writer who could check it. But I 
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went through the job. In doing so, it turned out that some 600 
credits were overcharged to me, but 6,000 were omitted from my 
statement which still left me a balance of five thousand-and-some-odd- 
hundred credits. These credits were promised to me to be adjusted 
immediately. Supposedly, it was a clerical error. 

Later on I found out that my reclassification would have to wait 
1 year. 

Now keep in mind that a writer is already waiting a year, or a year 
and a half for the royalties of the performances that took place; so 
there would be another year added. 

Only after strenuous objections and long correspondence and 
telephone calls, I received a letter telling me—it was during the last 
few weeks—that I would get an adjustment in April. Even when you 
find clerical errors made by the society, which are very hard to catch, 
you will have to wait for a long time to receive adjustment. 





I will state later on about the foreign royalties but there, also, I - 


found a mistake. I was given 67 cents for performances in Germany. 
I knew that I had many songs played there—some are standards, and, 
therefore, I could not believe that. I never checked these foreign 
statements because they are lumped together. You get one sum which 
lists, “Brazil, Argentine, Holland,” and maybe two dozen more 
countries, and then the amount. 

I never checked that until I found out that there were 67 cents 
credited to me on the German statement. I insisted that I get a 
look at the German sheets. 

When I went into these sheets I found many, many dollars that 
were omitted. I reproached the management about that. It took 
me over a year, and I think some rules were changed to do that, and 
then I received somewhere in excess of $600 for the German 
performances. 

Mr. Brown of Missouri. I would like to ask 2 or 3 questions on 
this point because as I get it, Mr. Lengsfelder, you differ from the 
green songwriters just electing to come into ASCAP in that when you 
came to this country, you were an established songwriter, is that 
correct? 

Mr. LenGsFELpER. I believe I can say so. 

Mr. Brown. I do not want to pry—if it is an unfair question, 
please feel free not to answer it—you were receiving performance fees 
in Europe, were you not? 

Mr. LENGSFELDER. Yes, I did. 

Mr. Brown. Were these substantial? 

Mr. LENGSFELDER. Well, I would say for the countries involved— 
and you have to keep in mind that there are different living standards, 
too, they were substantial. 

Mr. Brown. Would it be a fair question to ask approximately 
how much? 

Mr. LenasFe.per. It will be very difficult for me to remember 
that. It was in thousands of schillings, in Austrian schillings, which 
then were probably, I don’t know, I am not an expert on exchanges, 
so I cannot say how many dollars there were, but I will say definitely 
it was about equal to the dollar, and probably better in buying power. 

Mr. Brown. In other words, thousands of dollars you were receiv- 
ing in performance benefits? 

Mr. Lanesreiper. Definitely, in buying power there. 
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Mr. Brown. So, in other words, when you petitioned for member- 
ship in ASCAP you were actually bringing into ASCAP certain assets 
in tangible revenues, is that correct? 

Mr. Lenesrevper. I believe I did. 

Mr. Brown. You stated earlier in your testimony that at the time 
foreign performance rights might be collected in this country, only 
through ASCAP? 

Mr. Lenasrevper. That is correct. 

Mr. Brown. Does that still exist? 

Mr. LenasretpeR. Well, I believe it does exist inasmuch as 
the society will not pay to a member directly—I should not say 
“member’’—to a person not belonging to the society. 

Mr. Brown. In other words, when you joined ASCAP, automatic- 
ally ASCAP received some performance fees from performances of 
your tunes in Europe then? 

Mr. LENGSFELDER. Yes, sir; that is true. 

Mr. Brown. Are you certain that they did? 

Mr. LunGsreLpeErR. I would not know that because not too long 
later the war started, but I believe they should have received certain 
amounts. 

Mr. Brown. Then if you did not share in those in proportion to 
what you feel you should have shared, you were actually contributing 
disproportionately to the ASCAP organization, is that your contention? 

Mr. Lenasrevper. I did so. 

Mr. Brown. Thank you. 

Mr. Roosrvetr. Mr. Sheehan. 

Mr. SHeenan. You were talking in terms of points which does not 
mean very much tome. How much did you get from ASCAP for the 
year 1957? 

Mr. LenGcsFretper. In 1957 as a writer or as a publisher? 

Mr. SuHeenan. You are both. 

Mr. LeENGsFELDER. Well, I had to follow the trend of all of the other 
writers and publishers. I will explain that. 

Mr. SHEEHAN. You are not one of the “big three,” though, are you? 

Mr. Lencsrevper. Unfortunately, not. I probably would not be 
sitting here. 

Mr. SHeeHan. You probably would be doing the same thing they 
are doing? 

Mr. Lenesretper. I don’t know if I would. [Laughter.] But 
under the circumstances, I think it is the best they could do not to be 
here. 

Mr. Sueenan. The point I am trying to get at is simply I would 
like to know what you got from them in 1957 in both capacities and 
then what you think you should have gotten on the basis of the appeal 
you made or the particular deal that you wanted to make in this 
appeal that they were not giving you the total number of points. 
Dollars I can understand, but I cannot understand points. 

Mr. LenGsreLpvErR. Well, as a writer, I believe—and this is a rough 
figure—I received about $7,000. J 

Mr. SHEEHAN. As a publisher? 

Mr. Lenesretper. Nothing. 

Mr. SHeenan. What should you have received in your opinion? 

Mr. Lenasre.tper. Well, I can tell you only that in 1956 as a pub- 
lisher, we received $14,000. Approximately. And it is hard to tell 
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how much we should have received. I can only show you and I will 
exhibit that later 

Mr. Sueenan. What I am trying to do is to boil it down to specific 
figures. You said you received $7,000 as a writer? 

Mr. LeNGSFELDER. Right. 

Mr. SHEEHAN. But on top of that you think you should have 
received more, because they were not giving you the proper points? 

Mr. Lenasre.per. That is correct. 

Mr. SHeenan. What should you have received based upon your 
point calculation? 

Mr. Lenesretper. I have no point calculation. Here is what 
happened: ASCAP did not tabulate, or said they could not find these 
performances. 

Mr. Sueperan. I am not worrying about what ASCAP said. What 
do you think they should have done, based upon your findings? 

Mr. Lencsretper. I believe I should have gotten twice as much. 

Mr. SHEEHAN. $14,000? That is all? 

Mr. Roosrve rt. I am going to suggest to you, if it is agreeable, 
because we do have some limitation on time, that the committee will 
undertake itself to read the testimony, from page 8 on, referring to 
specific documents and quote from them, until on page 11. 

Mr. LencsFretpeEr. I crossed the names out here because this was 
hearsay, on page 11. 

Mr. Roosrvetr. On page 11 we will have to strike beginning with 
the sentence “I was told the following.”’ 

Mr. LencsFevper. I struck it out already in the copy. 

Mr. Roosrve tt. Where does that colloquy end, at the top of page 
12? 

Mr. LenGsFreLper. At the top of page 12. 

Mr. Roosgvett. That will be stricken from the record. 

Mr. Weinstein. In the meantime I wish to mark in evidence 
exhibits 60 and 61 which are referred to. 

Mr. Roosrvett. The exhibits will be accepted and made a part of 
the record. 

(Exhibits 60 and 61 are as follows:) 





Exuisit No. 60 


New York, N. Y., February 15, 1957. 


Re panel hearing on behalf of Edward Kossner Music Co., Inc. in the Matter of 

Magic Circles. 

JosepH A. McDona.p, Esq., 
New York, N. Y. 

Dear Mr. McDonatp: You will recall that following the last hearing before the 
panel in the above matter, there was, at my instigation, some discussion between 
me and ASCAP’s counsel of the possibility of ASCAP’s agreeing to an adjustment 
of my client’s claim. Thereafter, there followed meetings between my client and 
ASCAP, in which I took no part. Iam told that although these meetings at first 
appeared highly encouraging, there will definitely be no voluntary acemeener 
made by ASCAP. This information was given me over the telephone last Friday 
in response to my inquiry. 

The foregoing accounts for the time elapsed since the last panel hearing. The 
matter is still squarely up to the panel for decision. It is accordingly requested 
that the hearings be resumed at an early date. 

Upon the resumption of the hearings, I respectfully request that certain pro- 
cedures heretofore followed herein by ASCAP be disapproved by the panel, and 
modified or abandoned, as hereinafter set forth. 
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(a) I refer first to the fact that ASCAP’s counsel has undertaken to prepare 
minutes of the hearings as an aid to the chairman of the panel. (I pass over the 
fact that my adversary has taken the strange position that [ am not entitled to 
have a copy of those minutes and has not provided me with a copy.) I submit 
that it is asking too much of a lawyer that he wear two hats—one bearing the 
emblem of allegiance to a client (here ASCAP) and the other that of a “friend of 
the court.”” I do not under any circumstances desire to be placed in the position 
of disputing the completeness or accuracy of any such minutes and I am confident 
that my adversary has no wish to enter into a controversy with me with respect 
thereto. I do not consider it the proper function of an adversary in an adversary 
proceeding to prepare official minutes for the court. I therefore request that ail 
minutes heretofore prepared by ASCAP’s counsel herein be destroyed and that 
no further such minutes be accepted. 

(b) A second unusual procedure which has been followed, and concerning which 
I was not informed in advance, has been the submission by ASCAP to the chair- 
man of the panel, of documents, records, and writings, not only without supplying 
copies to me, or, as far as I know, to the other members of the panel, but without 
even mentioning it to me. It is respectfully requested that the chairman direct 
that copies be made by ASCAP of all documents heretofore provided to the 
chairman by ASCAP and that such copies be distributed to me as attorney for 
Edward Kassner Music Co., Inc. and, if they so desire, to the other members of 
the panel. 

(c) The protracted hearings heretofore held in this matter together with those 
still to come, tax the memories of all of us taking part. It appears to me that it 
is necessary to find a more reliable aid than memory to a proper disposition of 
this matter. It is accordingly respectfully requested that upon resumption of the 
hearings a stenographer be hired by ASCAP to take a verbatim transcript of all 
further proceedings. This is not unprecedented in panel proceedings. It is my 
information that other proceedings currently or recently before other ASCAP 
Panels are being, or have been, transcribed by qualified outside stenographic 
personnel. There is no good reason for denying a stenographic record in this 
matter, and there is ample reason for providing for such a record. 

So much for the procedural matters. As to the substance, it is, I think, fairly 
apparent that when my client has received $1 for a theme song use of its composi- 
tion Magic Circles, while other publishers have received $100 or $1,000 for each 
theme song use of compositions of similar type, that the situation cries out for 
correction. A review of the performance record of the composition Magic 
Ciréles, nade by ASCAP during the last several weeks for adjustment negotiations, 
has brought graphically to light details of performance of the subject composition 
which were not available in this consolidated form to the board of appeals. 
Further, it appears that my client should have received from ASCAP for perform- 
ances of this composition during the period of its use approximately $24,000. 

Actually my client received only an insignificant fraction thereof. 

Under all the circumstances, it appears to me that the panel is required to take 
not simply a legalistic approach to its considerations and determination of this 
matter, but that it must give consideration to doing equity. I do not find any- 
thing in the ASCAP articles of association which circumscribe the power of the 
panel into any narrow limitations which would preclude its doing equity. 

In this connection, early in these hearings the chairman of the panel promised 
that he would render formal written decision specifying the issues which the panel 
will determine, and specifying the issues, if any, which the panel considers as 
outside its functions. No such ruling has yet been made and at this time I would 
urge on the chairman that he defer such ruling for the time being. I respectfully 
suggest that any ruling rendered at this time might constitute a selfimposed 
limitation on the panel which could operate to prevent the panel from doing sub- 
stantial justice herein. 

I should like to add that in my opinion, ASCAP’s present negative attitude 
toward voluntary adjustment is induced by extraneous considerations unrelated 
to my client or to the equities of my client’s claim. The panel is not subject to 
any considerations other than the equitable disposition of the matter before it. 

Nothing in this communication is intended as criticism of the chairman or of 
anyone else. The fact that most of the parties, the panel and the attorneys are 
well acquainted with each other and have no adverse personal interests does tend 
to generate informality of procedure. Such informality easily may become 
incompatible with the great stake that my client has in the outcome of this pro- 
ceeding and the fact that what we are engaged in is in fact a vigorously contested 
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adversary proceeding in which ASCAP is the adversary of my client and its counsel 
my adversary. 
I am sending a copy of this letter to ASCAP’s counsel and to the other two 
members of the panel. 
Respectfully yours, 


LAWRENCE J. GREENE, Attorney. 





Exuisit No. 61 


BEerore THE Board or APPEALS OF THE AMERICAN SocieTY OF COMPOSERS, 
AUTHORS, AND PUBLISHERS 


Minority decision 
Appeal of Edward Kassner Music Co., Inc., Re ‘‘ Magic Circles’ 
APPEARANCES 


For appellant Edward Kassner Music Co., Inc.: Edward Kassner. 

For Publishers Classification Committee: Louis Bernstein. 

Also Present: Herman Finkelstein and Richard F. Murray. 

The Majority Report of the Board of Appeals refers to the three criteria by 
which the Classification Committee has determined, in the past, whether a com- 
position meets the requirements of “a well-known and recognized copyrighted 
musical composition.’’ These three criteria are as follows: 

1. A commercial record of other than the composer/author. 

2. Regular published copies. 

3. Minimum of 10 commercial network performances. 

It became necessary to set up these three criteria because obviously with no 
“rule of thumb”’ to follow, the meaning of ‘‘a well-known and recognized copy- 
righted musical composition”’ can be interpreted and applied in varying and even 
conflicting degrees. However, when any criteria are established, it is mandatory 
that they be applied uniformly and in every instance. A review of the previous 
decisions of the Board of Appeals in connection with similar appeals on theme 
songs reveals the fact that these three criteria have not been applied uniformly 
and in every instance, thus defeating the very purpose of the establishment of 
such criteria. In this appeal of Edward Kassner Music Co., Inc., it was estab- 
lished that the first two criteria were met by the composition “Magic Circles’’, 
but that there was a failure to meet the third requirement of “a minimum of 10 
commercial network performances.’”’ However, this third requirement was not a 
determining factor in previous decisions of the Classification Committee and the 
Board of Appeals and, therefore, this failure to apply the criteria uniformly, and 
in every instance in the past, discriminates against this present appellant. 

In my opinion, the lack of uniform application of those criteria is due in large 
measure to the fact that no written directive on these criteria exist in the ASCAP 
files and since there has only been verbal transmission of these criteria down 
through channels (Classification Committee to R. Murray, Manager to M. 
Kissel, Program Department Head), misinterpretation in the application of 
the formulae by the Program Department also is possible. In addition to the 
possibility of misapplication by the Program Department, there arises considera- 
ble doubt in my mind as to the legal validity of the execution of these formulae 
by the Program Department, in the absence of written authorization by the 
Classification Committee. 

Moreover, evidence exists that those formulae were not made known to the 
ASCAP membership at large and this total lack of publicity probably contri- 
butes to the above-mentioned delinquency. This, too, has inflicted an undue 
hardship on Edward Kassner Music Co., Inc., in this case under appeal, because 
the company was not informed by ASCAP of those criteria, utilized by the 
Classification Committee, at the time of their formulation. Thereby, the appel- 
lant was denied the opportunity to qualify the publication ‘‘Magic Circles” 
for the higher point value, by securing 10 network performances, the only qualifi- 
cation of the three criteria the company failed to meet. 

Finally, if the case is submitted to arbitration and pursued further in the Courts, 
the lack of written authorization in the ASCAP files, the lack of uniform appli- 
cation, and the lack of sufficient advance notice to the members of ASCAP, all 
tend to weaken the legal validity of the position taken by both the Classification 
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Committee and the Board of Appeals Majority Report, thereby causing irrepara- 
ble harm to thefest interests of ASCAP. 

Accordingly, I hereby vote for the reversal of the Classification Committee’s 
decision in the case of ‘‘Magic Circles” published by Edward Kassner Music 
Co., Inc. 

Boarp oF APPEALS, 
Frep Fox. 
SEPTEMBER 1955. 





Mr. Roosgevett. Then on page 12 

Mr. Lencsetper. I will just say there was a great deal of secrecy 
about minutes, and that there are no proper stenographic reports 
made of most meetings of the grievance machinery boards. Sitting 
on one myself I struggled very hard to get finally a stenographer to 
take minutes. And counsel for ASCAP objected strenuously. And 
there are other cases in which the same thing happened. 

Mr. Roosrveztt. All right. Then on page 12, however, there is a 
sentence that I would have to strike unless you want to submit it— 
“Though the dominant group has attempted to ‘pack’ the meeting,” — 
and ending ‘“‘be permitted.” 

Mr. FrInKELsTEIN. It has been alleged that these transcripts have 
been doctored to suit the purposes of the board of directors, that 
statement is on page 12. If ever there was hearsay, that is it. If 
Mr. Lengsfelder has some evidence we would like to see it. 

Mr. Roosrvett. If he wishes to submit evidence, all right. 

Mr. Lenasretper. I refer you to the minutes of the meeting of 
January 3, in which—lI believe it was January 3 or the one preceding 
it—January 3 it was, in which a member by the name of Barney Young 
made this statement and it must be in the minutes. And he referred 
specifically to points. 

Mr. Finketstern. Mr. Chairman 

Mr. Rooseve tt. If I may just clarify the committee’s understand- 
ing of it, you submit in support of that statement of your statement, 
a statement by Mr. Barney Young which you state is in the minutes 
of that meeting? 

Mr. Lenasretper. No, I do not have to state it, but it is in the 
minutes of the meeting of January 3. I read it. 

Mr. Roosrvett. By Mr. Young—that is in the minutes? 

Mr. Lenesretper. I read it myself. I checked these minutes. 
And there is a statement where Mr. Young claimed that his remarks 
in a controversy with Mr. Starr were changed. 

Mr. RoosEvett. Counsel for the committee will make available 
the minutes to you so that you may mark the passages which will 
then be submitted in the report in support of this statement. 





EXTRACT FROM THE MINUTES OF THE MEETING oF JAN. 3, 1957 


Mr. Barney Youna. At one meeting a member of the board of directors 
made slanderous remarks against me—— 

President CUNNINGHAM. Who made slanderous remarks? This is Mr. Young. 

Mr. Youne. A member of the board of directors of ASCAP made several 
slanderous remarks about my personal character. As a result, when I asked for 
a copy of the minutes, and when we brought an action in slander against him, 
these remarks were strangely deleted, and they do not exist in the minutes. I 
believe that any statements made about anybody else should be put in the record, 
and I am completely in favor with Mr. Fox of having a copy, and furthermore 
having everybody at the meeting having his own stenographer here if he wants. 
[Applause.] 
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Mr. Finxeustern. Do I understand that Mr. Barney Young is 
going to be produced here so that he can be examined concerning that 
statement? 

Mr. Rooseve.tr. We are not examining him concerning the state- 
ment. If the statement is in the minutes the witness has a right to 
state that it isin the minutes. That is all he has stated. 

Mr. Finxetstern. This is not for the purpose of stating the fact 
that it appears in the minutes, but for the purpose of stating that 
the minutes are doctored. That is a quite different thing. I will 
have to produce Mr. Barney Young unless the committee is going to 
do it or ask to strike out this statement. 

Mr. Roosrvert. We will be very happy to have you produce him. 

Mr. Finxenstern. I shall make the endeavor. 

Mr. Rooseve.r. You may proceed, sir. 

Mr. LenesrevpeEr. I think we can go over— 

Mr. RoosEve.t. Also, on page 12, you say, “The minutes are in 
the possession of ASCAP. When produced I ask they be marked as 
“Exhibit 62.” 

I might comment that the committee will have to make its own 
marking when they are introduced into the record. 

Mr. LENGSFELDER. Yes. 

In another case before the panel, Judge Eugene B. McAuliffe, one 
of the panel judges, rendered an opinion in re Charles J. O’Flynn, a 
small publisher, dated February 21, 1957, exhibit 64, in which he 
stated that erasures were made in the program to the disadvantage 
of Mr. O’Flynn, ASCAP admitted that, but they refused to let any- 
body examine the clerk who made these erasures. 

Mr. RooskEveE.t. You are submitting this in evidence? 

Mr. WernstTEIN. That will be exhibit 64, and I also submit exhibit 
63 referred to in the statement. 

Mr. Roosrve tt. They will be received for the record. 

(Exhibits 63 and 64 referred to are as follows:) 


Exuisit No. 63 


BEFORE THE PANEL OF THE AMERICAN Society oF ComposeRs, AUTHORS, AND 
PUBLISHERS 


Appeal of Edward Kassner Music Co., Inc., regarding theme-song credits awarded 
its composition Magic Circles 


MEMORANDUM OF APPELLANT, EDWARD KASSNER MUSIC CO., INC. 


The question for decision 

In this hearing the Panel is asked to decide whether ASCAP has given its 
publisher member, Edward Kassner Music Co., Inc., fair, proper, and nondis- 
criminatory treatment in crediting only “o of 1 percent of 1 point for each per- 
formance, ‘as a theme song, of the Kassner composition, Magic Circles. 

Kassner contends that these theme-song performances are entitled to the same 
credit as any other performance, namely, | point. 

The Publishers’ Classification Committee and the Board of Appeals have 
refused Kassner full credit, limiting him to %o of 1% of a point per performance 
as a theme song. 


Background facts 

Kassner has been a publisher member of ASCAP since November 1951. The 
composition, Magic Circles, was originally published in England, where the 
performing rights are controlled by Performing Right Society (PRS). Kassner 
acquired the rights to the composition for the United States and registered the 
composition with ASCAP as part of Kassner’s catalog prior to October 1954. 
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On or about October 11, 1954, the composition, Magic Circles, was adopted 
as the theme song of the CBS-TV Morning Show and was used as the theme 
song thereof continuously for one year. Use as such theme song was discontinued 
October 10, 1955. 

When Kassner ascertained that such performances as a theme song were being 
credited with only 4o of 1% of a point each, protest was made, but ASCAP 
has adhered to this minimal credit. 


Alleged Justification for Minimal Credit 


The limiting of Kassner’s theme-song credit is based on the fact that Magic 
Circles did not have ten commercial network performances before its adoption as 
a theme song. 

This limitation is sought to be justified by certain “rules” of ASCAP governing 
the distribution of publishers’ performance monies. These rules, which will be 
identified for purposes of this memorandum as Rule I and Rule II, are as follows: 

Rule I: “A theme song which prior to being a theme song was a well-known 
and recognized copyrighted musical composition will receive the same credit as 
any other song on such program. All other theme songs will receive Mo of 1 per- 
cent of a point * * *. A theme song shall not be recognized as a well-known 
and recognized copyrighted musical composition unless it has become well known 
through media other than the use of the song as a theme’’ (quoted from draft of 
decision of the Board of Appeals in this matter dated September, 1955). 

Rule II: “In order to be treated as a well-known and recognized copyrighted 
musical composition the work must meet the following requirements: 

““(1) A commercial record of other than the composer/author. 

(2) Regular published copies. 

(3) Minimum of ten commercial network performances”’ (quoted from Minutes 
of Meeting of Board of Appeals of September 20, 1955). 

Rule I had its origin in a resolution adopted April 27, 1943, by the Publishers’ 
Classification Committee, which resolution read in pertinent part as follows: 

“A theme song which is a well-known and recognized musical copyrighted 
musical composition will receive the following credit: if used on a commercial 
rate program it will receive the same credit as any other song on such commercial 
program; if used on a sustaining program it will receive one-tenth of a point, 
irrespective of the hour or day of the week when such program is given. 

‘All other theme songs will receive one-twentieth of a point, irrespective of 
whether the song is on a commercial rate program or on a sustaining program, 
and irrespective of the hour or day of the week when such program is given. 

“‘A theme song shall not be regarded as a ‘well-known and recognized copy- 
righted musical composition’ unless it has become well-known through media 
other than the use of the song as a theme.”’ 

The origin of Rule II above quoted is clouded by obscurity. There is no 
satisfactory evidence that the said rule was ever formally adopted. It is con- 
ceded that it was never announced to the membership of ASCAP. The most that 
ASCAP can say on the subject of origin in the statement in a letter dated April 13, 
1956, addressed by counsel for ASCAP to counsel for Kassner, which reads 
as follows: 

‘‘However, in the past, in establishing criteria for a composition to be con- 
sidered ‘a well-known and recognized musical composition’ there was a gradual 
development until the first quarter of 1954, when the following criteria were 
established:” 

These criteria are those set forth in Rule II above. 

At this point, it is pertinent to note the minority decision submitted by one 
member of. the Board of Appeals in this matter: 

“The Majority Report of the Board of Appeals refers to the three criteria by 
which the Classification Committee has determined in the past, whether a com- 
position meets the requirements of a ‘well-known and recognized copyrighted 
musical composition.’ These three criteria are as follows: 

“1. A commercial record of other than the composer-author. 

“2. Regular published copies. 

“3. Minimum of ten commercial network performances. 

“Tt became necessary to set up these three criteria because obviously with no 
‘rule of thumb’ to follow the meaning of a ‘well-known and recognized musical 
composition’ can be interpreted and applied in varying and even conflicting 
degrees. However, when any criteria are established, it is mandatory that they 
be applied uniformly and in every instance. A review of the previous decisions 
of the Board of Appeals in connection with similar appeals on theme songs reveals 
the fact that these three criteria have not been applied uniformly and in every 
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instance, thus defeating the very purpose of the establishment of such criteria. 
In this appeal of Edward Kassner Musie Co., Inc., it was established that the 
first two criteria were met by the composition, Magie Circles, but that there was 
a failure to meet the third requirement of ‘a minimum of ten commercial network 
performances.’ However, this third requirement was not a determining factor 
in previous decisions of the Classification Committee anc of the Board of Appeals, 
and, therefore, this failure to apply the criteria uniformly, and in every instance 
in the past, discriminates against this present appellant. 

“Tn my opinion, the lack of uniform application of these criteria is due in large 
measure to the fact that no written directives on these criteria exist in the 
ASCAP files and since there has only been verbal transmission of these criteria 
down through channels (Classification Committee to Richard Murray, Manager, 
to Natalie Kissel, Program Department Head) misinterpretation in the applica- 
tion of the formulae by the Program Department also is possible. In addition 
to the possibility of misapplication by the Program Department, there arises 
considerable doubt in my mind as to the legal validity of the execution of these 
formulse by the Program Department in the absence of written authorization 
by the Classification Committee. 

“Moreover, evidence exists that these formulae were not made known to the 
ASCAP membership at large, and this total lack of publicity probably contributed 
to the above-mentioned delinquency. This, too, has inflicted an undue hard- 
ship on Edward Kassner Music Co., Inc., in this case under appeal because the 
company was not informed by ASCAP of these criteria utilized by the Classifica- 
tion Committee at the time of their formulization. Thereby the appellant was 
denied the opportunity to qualify the publication Magic Circles for the higher 
point value by having ten network performances, the only qualification of the 
three criteria the company failed to meet. 

“Finally, if the case is submitted to arbitration and pursued further in the 
Courts, the lack of written authorization in the ASCAP files, the lack of uniform 
application, and the lack of sufficient advance notice to the members of ASCAP 
all tend to weaken the legal validity of the position taken by both the Classifica- 
tion Committee and the Board of Appeals Majority Report, thereby causing 
irreparable harm to the best interests of ASCAP. 

“Accordingly, I hereby vote for the reversal of the Classification Committee’s 
decision in the case of Magic Circles published by Edward Kassner Music Co., 
Ine. 

“Boarp OF APPEALS, 
“FreD Fox. 
“SEPTEMBER 1955.” 
Kassner’s contentions 

Kassner contends as follows: 

Point 1. That the composition Magie Circles was a ‘‘well-known and recog- 
nized, copyrighted musical composition’? and had become such throuch uses 
other than as a theme, at the time it was adopted as a theme sorg on the CBS-TV 
Morning Show; that, accordingly, Magie Circles meets the requirements of Rule I 
abo-e; that, since said Rule I is the only rule to have been formally adopted and 
announced by ASCAP, performance of Magic Circles as a theme should receive 
full credit. 

Point 2. That Rule IT should not have been applied since there is no adequate 
evidence of its formal and proper adoption by ASCAP. 

Point 3. That the rules are unfair and discriminatory and thus violate the 
ASCAP Articles of Association. 

Point 4. That the rules have not been uniformly applied to other members of 
ASCAP and, hence, it is unfair discrimination to apply them to Kassner. 

Point 5. That the rules and their adoption are not authorized by ASCAP’s 
Articles of Association and, therefore, are ultra vires (i. e., beyond the power of 
ASCAP to adopt without amendment of the Articles). 


POINT I. MAGIC CIRCLES COMPLIED WITH RULE I 


In support of Kassner’s request for full credit, Kassner contends that “the com- 
position Magic Circles should be treated as a well-known and recognized copy- 
righted musical composition because it has previously been recorded and widely 
performed in Great Britain and recorded and published in the United States.” 
Before the Board of Appeals, Kassner referred to the fact that the composition 
was published in England in June 1953 and copyrighted in the United States at 
the same time. As exhibits, Kassner submitted recordings and a statement show- 
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ing copyright data and receipts from PRS and data concerning the publication of 
orchestrations and seven recordings. (See Minutes of Board of Appeals Meeting 
of September 20, 1955.) 

The performance and royalties from performances in England, as paid by PRS 
prior to the theme-song adoption in the United States, amply demonstrates that 
the composition was a well-known and recognized musical composition. 

Furthermore, ASCAP has reciprocal relations with PRS and should, as a matter 
of good faith, if not of contract, recognize and accord full credit to a composition 
which is well known and recognized in England. 


POINT II. THERE IS NO VALID RULE II 


That the requirements set forth in Rule II were not formally adopted is an 
inescapable conclusion. The minority decision above quoted so indicates. At 
the hearing before the Board of Appeals ‘the minority member asked for a 
directive evidencing that the rule requiring ten commercial network performances 
had been in effect in July 1954, Mr. Murray exhibited letters dated May and 
June 1954, which indicated that the rule was in effect at that time’’ (quoted 
from the minutes of meeting of the Board of Appeals of September 20, 1944). 
These letters do not constitute formal and proper adoption. 

Counsel for Kassner wrote to Counsel for ASCAP by letter dated February 23, 
1956, asking, among other things, for the original directive which established the 
requirement of ten network performances and for the minutes of the meetings 
of the Board of Directors and the Classification Committee, at which this stand- 
ard was adopted and for a copy of the first writing announcing the said require- 
ment to the ASCAP membership. Counsel for ASCAP was unable to and did 
not furnish any such directive, minutes, or writings. The most Counsel for 
ASCAP could say was that, as above quoted, “there was gradual development 
until the first quarter of 1954,’’ when this requirement was established. Yet 
it is significant that, although Rule I “may be found in the Schedule of Dis- 
tribution Rules of ASCAP * * * as of January 1, 1953 * * * and subsequent 
distribution plans’’ (the quotation is from a letter dated April 13, 1956, from 
Counsel for ASCAP to Counsel for Kassner), the requirement contained in Rule 
II cannot be found to have been published or announced. A rule which is not 
adopted, not announced, and cannot be found is not a rule which can be used 
to deprive a member of money. 


POINT III. RULES I AND II ARE UNFAIR AND DISCRIMINATORY 


It should not be necessary to argue that ASCAP’s distribution plans should be 
fair and nondiscriminatory. The Articles of Association of ASCAP state that 
“the allotment and apportionment of the royalties among the respective members 
shall be determined in fair and non-discriminatory manner’’ (Article XIV, Sec- 
tion 6, hereinafter quoted in larger part). 

These ‘rules’ are both unfair and discriminatory. 

In the first place, a rule which states that one popular song when used as a 
theme song shail receive 1,000 times more credit than another popular song 
receiving similar use is so unfair on its face as to be ludicrous. Yet this rule has 
been applied to Kassner, who has been awarded one-tenth of 1 percent of 1 point 
for each such performance while other ‘well-recognized compositions” receive 
a full point. 

Secondly, to require ten commercial network performances in order for a com- 
position to qualify as ‘‘a well-known and recognized composition” is to weight the 
scales unfairly and discriminatorily in favor of older compositions which through 
the years have had the greater opportunity to receive such performances. In so 
weighting the scales, ASCAP is duplicating its recognition of older compositions 
in a manner which is already covered by ASCAP’s award of availability and 
seniority credits, over and above current performance credits, to older composi- 
tions. If ASCAP were to come out baldly and say that an older composition will 
receive more current performance credit (e. g., 1,000 times more credit) for a 
current performance, or for all performances, than a new composition, the unfair- 
ness would be patent, and in violation of the Articles of Association which require 
that “primary consideration shall be given to the performance of the compositions 
of members.’’ What these ‘‘rules’’ do is to award more credit (1,000 times more 
credit) to old songs for certain uses, i. e., theme-song uses, than to newer songs. 

If the rule were merely that ‘“‘all theme-song uses of all songs shall receive 
lesser credit than other-than-theme-song uses of songs,” as ASCAP has ruled in 
the case of background cue music, there would be no cause for a complaint based 
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on discrimination. In the present case, there is ample cause and good reason, 
based on elementary fairness and justice, to complain. 

In short, these “‘rules’’ are doubly discriminatory. Furthermore, Rule I is too 
vague to be used as a standard. 


POINT IV. THESE RULES HAVE BEEN DISCRIMINATORILY APPLIED 


There is ample ground to believe that these ‘rules’? have been applied in a 
discriminatory manner—that is to say, applied to the compositions of some 
members to deprive them of full credit and not applied to compositions of others 
who therefore receive full credit. 

This charge is made in the minority decision above quoted. The fact appears 
to be that at the hearing before the Board of Appeals, the Board of Appeals was 
not permitted to be fully informed of previous cases in which these ‘‘rules’”’ had 
been waived in favor of other members. 

In anticipation of the hearing before this Panel, Kassner has endeavored to 
gather evidence to bring before this Panel as to the existence of this ‘‘rule’’ and 
as to the uniformity or nonuniformity of its application to others. To that end, 
Kassner dispatched an identical letter to each member of the Publishers and 
Writers Classification Committees. A copy of this letter is annexed to this 
memorandum as Exhibit A. Only two written acknowledgments of this letter 
were received, neither of them going to the substance of Exhibit A or attemptin 
See it. Copies of these two acknowledgments are set forth as Exhibits B 
and C. 

No other replies, answering the questions in Kassner’s letter, were received. 

Subsequently, the general attorney for ASCAP informed Counsel for Kassner 
that he, ASCAP’s attorney, had instructed the addressees of the said letters to 
refrain ftom replying. 

In view of the fact that no procedure for compelling the testimony of witnesses 
exists before this Panel, such action by ASCAP’s general attorney is not con- 
ducive to the complete enlightenment of this Panel and may have constituted a 
suppression of evidence. 

In addition, Kassner, in an effort to develop facts, dispatched identical letters 
to Mr. Stanley Adams, President of ASCAP, Mr. Richard F. Murray, Manager of 
ASCAP, and Miss Natalie Kissell, Program Department Head of ASCAP. A 
copy of that letter is annexed hereto as Exhibit D. These letters were sent by 
registered mail and their receipt is evidenced by the usual post office return receipt 
in the possession of Kassner’s counsel. No replies have been received to any of 
these letters. 

The Classification Committees are made up of important writer and publisher 
members of ASCAP, who have written or published large numbers of compositions 
and control extensive catalogues. In addition to their own compositions and 
catalogues their wide familiarity with the compositions and catalogues of others 
makes their testimony irreplaceable as a source of evidence. It would be virtually 
impossible for anyone to know the contents of the vast files of ASCAP in connec- 
tion with this point. Consequently, it is respectfully submitted that no decision 
adverse to Kassner can properly be made by this Panel without hearing the replies 
by the addressees to whom the letters annexed hereto as Exhibits A and D were 
addressed. This testimony has been suppressed by ASCAP. The implication 
is obvious. The Panel may and in the light of all the facts should find that the 
testimony that would have been submitted by the addressees of the letters would 
be unfavorable to ASCAP’s position in this matter. 

By letter from Counsel for Kassner to Counsel for ASCAP, dated February 23, 
1956, ASCAP was asked for a complete list of ‘‘all musical compositions used as 
theme songs for which either writers and/or publishers have been receiving full 
credit for theme song uses since adoption and promulgation”’ of Rules I and II. 
In reply, Counsel for ASCAP, in his letter of April 13, 1956, has stated that 
“‘we do not have this information.” 

Counsel for ASCAP in his letter has stated that the only composition awarded 
full credit for theme song uses “‘as a result of decisions by the Classification 
Committee and/or the Board of Appeals and/or a Panel since adoption” of Rules 
I and II, is a composition entitled “‘Make Believe Ballroom.” 

This does not resolve the issue. First of all, it is not evidence; it is at most a 
small admission. More important, however, the vast bulk of ASCAP composi- 
tions, all of which are receiving performance credit, whether for theme song uses 
or other uses, may well be receiving such credit without the matter having become 
an issue for special decision. It is precisely this sort of information which Kassner 
sought to elicit by his letters to 23 publisher and writer members of the Classifi- 
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cation Committee and the three letters to ASCAP’s President, Manager, and 
Program Department Chief. In the absence of such information and with the 
implication of different treatment to other compositions and members, it is 
difficult to see how a decision adverse to Kassner can be made or sustained. 
The fact that eliciting the information might be a protracted or cumbersome 
matter cannot justify an unjust or even a doubtful decision. 


POINT V. RULES I AND II ARE ULTRA VIRES 


The adoption of Rule I and Rule II (assuming such formal adoption for the 
purposes of this argument) is unauthorized by the Articles of Association of 
ASCAP. 

Kassner has been denied full credit for theme song uses simply because the 
Classification Committee, under the said “rules” of the Classification Committee, 
has decided that Kassner’s composition should not be awarded full credit. The 
Articles of Association gives the Classification Committee no such power of decision, 
classification, or rulemaking. Section 6 of Article XIV of the Articles of Associa- 
tion deals with the Classification Committee and its activities and procedures. Its 
proceedings are necessarily governed by the Articles of Association and specifically 
by the said Section 6 of Article XIV which provides, inter alia, as follows (the 
italics in the quotation is supplied): 

“There shall be two Classification Committees for the allotment of royalties— 
one for the classification of publisher members and one for the classification of 
composer and author members * * * 

‘‘Each such Committee shall meet not less than once in each year for the 
purpose of classifying the members over which it shall have jurisdiction and to 
review and revise the classification of the respective members to the end that the 
allotment and apportionment of the royalties among the respective members 
shall be determined in a fair and nondiscriminatory manner as hereinafter provided. 

“Tt shall be the duty of the Classification Committee to determine the status of 
each member of the Society with respect to the share of the royalties to which he 
is entitled and the distribution of royalties directed to be made by the Board of 
Directors. Such Committees in fixing the status of a member shall take into 
consideration the number, nature, character and prestige of works composed, 
written, or published by such member, the length of time in which the works of 
the member have been a part of the catalogue of the Society, and popularity and 
vogue of such works, all to be determined in a fair and nondiscriminatory manner. 

“Primary consideration shall be given to the performance of the compositions 
of members as indicated by objective surveys of performances * * * periodically 
made by or for the Society.” 

Each such Committee shall set forth in writing the general basis of member 
classification which shall be made available to any member upon request. 

Article XIV, Section 6A provides, inter alia, as follows: 

“Any member aggrieved by his classification may, after distribution file a 
protest in writing with the Classification Committee having jurisdiction over his 
classification * * * 

Article XIV, Section 6B, provides, inter alia, as follows: 

‘““Any member who is dissatisfied with the decision of the Classification Com- 
mittee may give notice in writing to the Secretary of the Society * * * that he 
proposes to appeal to the Board of Appeals * * * the decision of such Board of 
Appeals shall be final unless * * * the member * * * files a notice of appeal 
* * * in such ease all evidence taken before the Board of Appeals shall be re- 
ferred to the Panel * * * The Panel, after considering any appeal, may reverse 
the decision of the Board of Appeals and determine the classification of such mem- 
ber by a vote of not less than two-thirds of the Panel * * * No member shall 
have the right to take an appeal to the Board of Appeals or to the Panel more 
than once during each calendar year. Jn case of a reclassification of a member, 
such reclassification shall not be retroactive but shall become effective on the suc- 
ceeding distribution.” 

Either the quoted sections of Article XIV apply to and govern ASCAP and its 
Classification Committee and its members, and this Panel and the Board of 
Appeals, or they do not, Either they apply to this matter and cover the situation 
or they do not. 

It is clear that nothing in the above-quoted portions of the Articles of Associa- 
tion gives the Classification Committee a right to classify compositions or uses of a 
composition. The entire purpose of the said provisions was to establish the 
procedure for classifving members, that is, to assign a general classification to each 
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member. The provisions were adopted to cover the general system of giving an 
overall classification to the members of ASCAP. 

Consider the last-quoted portion in which a member’s right to appeal to the 
Board of Appeals or the Panel is limited to “once during each calendar year’’ and 
“in ease of a reclassification of a member, such reclassification shall not be retro- 
active * * *”’ This can only mean one thing, namely, that if the Panel on this 
appeal reverses the decision of the Board of Appeals, Kassner nevertheless loses 
out completely, since reclassification cannot be retroactive and Kassner’s composi- 
tion MAGIC CIRCLES is no longer being used as a theme song. 

Consider this possibility. Suppose a member received one of ASCAP’s quar- 
terly distributions and appealed to the Board of Appeals with reference to a 
clearly improper classification of one of its compositions. Suppose the same 
member then finds in his next quarterly distribution that another of his composi- 
tions had also received improper credit. The member would nevertheless be 
precluded from appealing in connection with the second injustice under the 
wording of the sentences above-quoted from Section 6D, which forbids more than 
one appeal a year. 

It would be a sorry state of affairs indeed for this Panel to reverse the Board of 
Appeals in this matter only to find its decision is a nullity because of the above- 
quoted provision that ‘“‘such classification shall not be retroactive.” Is this 
Panel sitting as a group of figureheads with power to achieve no just result in a 
reversal? 

It is no answer for ASCAP to say, ‘‘We will pay retroactively if this Panel 
reverses.’”’ We are dealing here with a question of the right of the Classification 
Committee to have arrogated to itself the right to make ‘‘rules’’ designed to divest 
and deprive a member of credit for performances of his composition, while granting 
full credit to another member for performance of his composition. 

The point is that the Classification Committee had no power to adopt Rule I 
and certainly not Rule Il. That being so, the “rules’’ must be treated as nullities 
and Kassner adjudged entitled to full credit for his theme song performances. 


THE ASCAP APPEAL PROCEDURES 


The discussion in Point V above appears to demonstrate that there is nothing 
in Article XIV of ASCAP’s Articles of Association which covers appellate pro- 
cedures within ASCAP for a member who complains of anything other than his 
“classification as a member.’”’ Nor do the other Articles make provision therefor. 

Kassner has come before this Panel because ASCAP’s general attorney, in a 
letter to Kassner dated November 18, 1955, has indicated that ASCAP considers 
this the applicable procedure. Kassner’s counsel disagrees for the reasons above 
stated. However, Kassner wishes to eliminate any question of a failure to exhaust 
his administrative remedies within ASCAP in the event of subsequent litigation. 


CONCLUSION 


The Panel should award Kassner full credit for the theme song performances 
of the composition MAGIC CIRCLES. 
Respectfully submitted. 
LAWRENCE J. GREENE, 
Counsel for Edward Kassner Music Co., Ine. 





Exuisit A 


Epwarp KassNER Music Co., INc., 
New York, N. Y., March 2, 1956. 
(This letter was sent to each member of the Publishers Classification Committee 
and each member of the Writers Classification Committee) 

Dear Sir: This letter is written to you because of your capacity as a member 
of ASCAP’s Classification Committee. 

The undersigned, Edward Kassner Music Co., Inc., is a publisher member of 
ASCAP. One of our compositions entitled ‘Magic Circles” has been used as a 
theme song in television. The Publishers Classification Committee of ASCAP 
has decided that this composition was not entitled to full credit for theme-song 
uses, basing its decision on the following rules, which were said to be in effect prior 
to September 1, 1955: 
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A theme song which prior to being a theme song was a well-known and recog- 
nized copyrighted musical composition will receive the same credit as any other 
song on such program. All other theme songs will receive one-tenth of 1 percent 
of a point * * *. A theme song shall not be recognized as a well-known and 
recognized copyrighted musical composition unless it has become well known 
through mediums other than the use of the song as a theme. In order to be treated 
as a well-known and recognized copyrighted musical composition the work must 
meet the following requirements: 

(1) A commercial record of other than the composer-author. 

(2) Regular published copies. 

(3) Minimum of 10 commercial network performances. 

The board of appeals subsequently affirmed the classification committee’s 
decision denying full credit. However, a minority report filed by one member of 
the board of appeals contains the following statements: 

‘‘* * * when any criteria are established, it is mandatory that they be applied 
uniformly and in every instance. A review of the previous decisions of the board 
of appeals in connection with similar appeals on theme songs reveals the fact 
that these three criteria have not been applied uniformly and in every instance, 
thus defeating the very purpose of the establishment of such criteria. In this 
appeal of Edward Kassner Music Co., Inc., it was established that the first two 
criteria were met by the composition ‘‘Magic Circles”, but that there was a failure 
to meet the third reqvirement of ‘a minimum of 10 commercial network perform- 
ances’. However, this third requirement was not a determining factor in previous 
decisions of the classification committee and of the board of appeals and, therefore, 
this failure to apply the criteria uniformly, and in every instance in the past, 
discriminates against this present appellant.”’ 

The three criteria referred to in the minority report were the three numbered 
items on the preceding page of this letter. 

Nowhere in the ASCAP records of the ‘‘Magic Circles’? matter made available 
to my attorney, was there a denial or refutation of the above quoted statements 
contained in the minority report. 

When the ‘“‘Magic Circles’? matter was considered by the classification com- 
mittee, the possibility that other compositions might be receiving full credit for 
theme song uses, despite nonfulfillment of the requirements of the above-mentioned 
rules and criteria, was not discussed or raised. 

Had such a possibility been brought to the attention of the committee, the 
undersigned is confident that the committee, would have agreed that the same 
rules should be applied uniformly to all members and that if the above-mentioned 
rules governing full credit for theme song uses had not been uniformly applied 
to others, they should not be applied to Edward Kassner Music Co., Inc. This 
would be in accord with ASCAP’s stated objective of fair and nondiscriminatory 
application of its rules of distribution, in which all members of ASCAP are 
interested. 

In view of the above quoted statements from the minority report of the member 
of the board of appeals and the fact that the ‘‘Magic Circles’? matter will be 
scheduled for hearing before a panel shortly, and since any information as to 
nonuniform application of the above mentioned rules of distribution will be 
of vital interest to the panel, the undersigned is writing to ask you whether you 
have any information as to or knowledge of any compositions used as theme 
songs prior to September 1, 1955, to which the rules and criteria above mentioned 
were not applied by ASCAP without regard to whether full credit for theme song 
uses was ultimately granted. This information may be furnished by your 
answering the following questions: 

1. With reference to performances prior to September 1, 1955, was full credit for 
theme song uses ever credited to any composition which had not fulfilled the 
requirements of ‘‘a commercial record of other than the composer-author, and 
regular published copies, and 10 commercial network performances and having 
become well known through media other than use as a theme’’? If so, please 
identify each such composition. 

2. With reference to performances prior to September 1, 1955, did the classifi- 
cation committee or the board of appeals ever decide that full credit for theme 
song uses should be awarded to any composition or compositions although such 
composition or compositions had not fulfilled the requirements of ‘‘a commercial 
record of other than the composer-author, and regular published copies, and 
10 commercial network performances and having become well known through 
media other than the use as a theme’’? If so, please identify each such compo- 
sition to which such full credit was awarded. 
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3. With reference to performances prior to September 1, 1955, did the classifi- 
cation committee ever use or apply standards or criteria in addition to or other 
than those of ‘‘a commercial record of other than the composer-author, and regu- 
lar published copies, and 10 commercial network performances and having 
become well known through media other than use as a theme’’— 

(a) in granting, or 

(b) in denying. 
full credit for theme song uses to any compositions? If so, please identify each 
such composition and state the rules or criteria which were used or applied. 

Please feel free to furnish any other or different information on this subject 
which you may care to. 

Your courtesy and assistance in furnishing the above information will be 
greatly appreciated. In view of the time element, an early reply will be especially 
appreciated. 

Very truly yours, 
Epwarp Kassner Music Co., INc., 
Be bid nas ks bites’ ae ses | 





Exutpit B 


New York, N. Y., Marcy 15, 1956. 
Mr. Epwarp KASSNER, 
Edward Kassner Music Co., Inc., 
New York, N. Y. 

Dear Mr. Kassner: Mr. Frank H. Connor is presently out of the city and will 
not return until the end of the month. At that time, your letter of March 2 
will be called to his attention. 

Sincerely, 
Car. FiscuHer, INc., 
KATHLEEN CONNOR 





Exuisit C 


BEvERLY Hints, Cauir., March 9, 1956. 
Mr. Epwarp Kassner, 
Music Co., Inc., New York, N. Y. 

Dear Mr. Kassner: Your letter of March 2 addressed to me, because of my 
being a member of ASCAP’s classification committee, noted. 

The information you relay, and the questions you ask will undoubtedly be 
answered by Stanley Adams, the president, who is also chairman of the classifica- 
tion committee. 

I am sure you will get prompt response to your communication. 

With every good wish, I am, 

Sincerely yours, 
L. Wore GILBERT. 





ExuHisit D 


(This letter was sent by registered mail to: Stanley Adams, president of 
ASCAP; Richard Murray, manager of ASCAP; and Natalie Kissel, program 
department, ASCAP. Registered mail return receipts for each letter were re- 
ceived by Kassner.) 

Marcu 2, 1958. 

Dear Srr: The undersigned Edward Kassner Music Co., Inc., is a publisher 
member of ASCAP. One of our compositions entitled ‘‘ Magic Circles” has been 
used as a theme song in television. The publishers’ classification committee of 
ASCAP has decided that this composition was not entitled to full credit for 
theme song uses, basing its decision on the following rules which were said to be 
in effect prior to September 1, 1955: 

A theme song which prior to being a theme song was a well-known and recog- 
nized copyrighted musical composition will receive the same credit as any other 
song On such program. All other theme songs will receive one-tenth of 1 percent 











POLICIES OF ASCAP Sl 


of a point * * *. A theme song shall not be recognized as a well-known and 
recognized copyrighted musical composition unless it has become well known 
through media other than the use of the song asa theme. In order to be treated 
as a well-known and recognized copyright musical composition the work must 
meet the following requirements: 

(1) A commercial record of other than the composer/author. 

(2) Regular published copies. 

(3) Minimum of 10 commercial network performances. 

The board of appeals subsequently affirmed the classification committee’s de- 
cision denying full credit. However, a minority report filed by one member of 
the board of appeals contains the following statements: 

‘““* * * when any criteria are established, it is mandatory that they be applied 
uniformly and in every instance. A review of the previous decisions of the board 
of appeals in connection with similar appeals on theme songs reveals the fact that 
these three criteria have not been applied uniformly and in every instance, thus 
defeating the very purpose of the establishment of such criteria. In this appeal 
of Edward Kassner Musie Co., Inc., it was established that the first two criteria 
were met by the composition, Magic Circles, but that there was a failure to meet 
the third requirement of ‘a minimum of 10 commercial network performances.’ 
However, this third requirement was not a determining factor in previous deci- 
sions of the classification committee and of the board of appeals and, therefore, 
this failure to apply the criteria uniformly, and in every instance in the past, 
discriminates against this present appellant.” 

The 3 criteria referred to in the minority report were the 3 numbered items on 
the preceding page of this letter. 

Nowhere in the ASCAP records of the Magie Circles matter made available 
to my attorney was there a denial or refutation of the above-quoted statements 
contained in the minority report. 

The Magic Circles matter will be scheduled for a hearing by a panel in the 
near future. We are confident that you, together with all concerned, are inter- 
ested in assuring that nondiscriminatory treatment is extended to all members 
of ASCAP in the application of ASCAP’s plans of distribution. Accordingly, 
may we request that your answers to the following questions be forwarded to the 
undersigned at your earliest convenience. 

1. With reference to performances prior to September 1, 1955, was full credit 
for theme song users ever credited to any compositions which had not fulfilled the 
requirements of ‘‘a commercial record of other than the composer/author, and 
regular published copies, and 10 commercial network performances and having 
become well known through mediums other than use as a theme’’? If so, please 
identify each such composition. 

2. With reference to performances prior to September 1, 1955, did the classifi- 
cation committee or the board of appeals ever decide that full credit for theme song 
uses should be awarded to any composition or compositions although such com- 
position or compositions had not fulfilled the requirements of ‘‘a commercial 
record of other than the composer/author, and regular published copies, and 10 
commercial network performances and having become well known through mediums 
other than use as a theme’’? If so, please identify each such composition to 
which full credit was so awarded. 

3. With reference to performances prior to September 1, 1955, did the classifi- 
cation committee ever use or apply standards or criteria in addition to or other 
than those of ‘‘a commercial record of other than the composer/author, and regu- 
lar published copies, and 10 commercial network performances and having become 
well known through mediums other than use as a theme”’ 

(a) in granting or 

(b) in denying 
full credit for theme song uses to any compositions? If so, please identify each 
such composition and state the rules or criteria which were used or applied. 

Your courtesy and assistance in this matter and particularly your early reply 
furnishing the information requested will be greatly appreciated. 

Respectfully yours, 
Epwarp Kassner Music Co., Ine. 





| 
| 
| 
| 
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Exuipit No. 64 


BEFORE THE PANEL OF THE AMERICAN Society oF Composers, AUTHORS, AND 
PUBLISHERS 


Appeal of Charles J. O’Flynn, author 


This is an appeal from the decision of the Board of Appeals, dated September, 
1956, which affirmed the decision of the Writers’ Classification Committee, dated 
May 18, 1956. 

I voted to reverse the decision of the Board of Appeals for the reasons enum- 
erated below. 

The distributions made to the appellant have been made on an improper basis 
since his admission to the Society and his classification is incorrect. He has been 
treated by the Society in a very shabby manner and deprived of funds to which 
he is legally entitled over a long period of time. 

At the outset I wish to state that counsel for the Society objected to the use of a 
stenographer at these hearings. A careful examination of the entire record of the 
three proceedings, i. e., 1. before the Classification Committee, 2. before the 
Board of Appeals, and 3. before the Panel, would indicate that counsel to the 
Society has made it almost impossible for a member of the Society to find out the 
basis of his classification. 

Mr. O’F lynn tried to file an application in December 1925, with nine published 
songs, including a worldwide hit, Hay, Hay, Farmer Gray. He was told he 
must have ten published songs although six (and no hits) was sufficient for other 
writers. He filed the same application (Ap. Ex. 1) in February or March 1926, 
with more than the ten required songs. He waited some time to hear of his 
admittance and finally visited the Society office and asked Mr. Rosenthal, the 
general manager, why he had not been elected to membership. He was informed 
he never filed and was compelled to file a new application (Ap. Ex. 2). 

The first application should have been acted on in the first quarter of 1926 
instead of September 30, 1926, because in the meantime Mr. O’F lynn had another, 
a second big hit, When You Waltz With The One You Love. 

It is the contention of the appellant that when he first came in before the Classi- 
fication Committee, he presented a protest which dealt with three things. It 
dealt with the mishandling of the applications for membership so that by holding 
them up over a period of two years, when he had a group of active songs, in- 
cluding hits, he lost the classification which would have put him practically in 
Class A and when they finally allowed him to come in, he came in as Class 3, 
which was the lowest class, paying $20 a quarter. 

He contends further that the effects of that injury to his classification persist 
until today, because as time went along, on account of seniority, you went ahead 
based on your length of time as a member and the classification which you received 
at the inception. So that in every instance up until today he contends he has 
suffered from the original failure to give him proper classification, and in the 
interim they have made several mistakes against him in credit for performance, 
etc., which have been rectified at least in whole or in part. 

Nevertheless, when they rectified those performance credits, they failed to give 
him correction of his classification. In the circular which the Society has issued 
to members as to how they compute their checks the most prominent part is 
seniority and that, therefore, he has been defrauded over the years. 

It is obvious that the appellant was lied to by the manager of the Society be- 
cause the first application is in the file of the Society and has been there prior to 
May 6, 1926. The application speaks for itself. It is an unbiased witness. It is 
not interested in whether or not Mr. O’F lynn is successful in his application for a 
proper reclassification but it does spell out clearly the fact that he filed his first 
application on or before the 6th day of May 1926. No notice of election to non- 

articipating membership was received until October 14, 1926 (Ap. Ex. A) when 
he received a letter from the general manager of the Society indicating that he 
would be advanced to active membership within a year and that the ‘general 
manager” had no doubt that “‘in the very near future the Membership Committee 
will be pleased to recommend your advancement to active membership.”’ It was 
not until December 15, 1927 that Mr. O’F lynn was so advanced. On January 12, 
1927, the manager wrote to Mr. O’F lynn (Ex. I) 12/27/56, that at the next meeting 
of the Membership Committee he would present his request for advancement to 
active standing. 

Counsel to the Society has stated that this is a trial de novo. The Statute of 
Limitations is no bar to prevent the Society from accounting for the funds which 
belong to the appellant. The fraud was not discovered until December 19, 1952. 
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Testimony was adduced before the Panel that erasures were made by some 
unknown clerk in the credit to be given to Mr. O’Flynn with reference to the 
erformance of Concerto For A Toy Piano and American Beauty March. 
t was conceded that the full figure of 100% was erased in each instance and the 
figure 2.31 inserted in its place with reference to American Beauty March on 
the Big Top Sealtest Program and a correspondingly small figure on other pro- 
rams, and a similarly greatly reduced figure with reference to “Concerto For A 
oy Piano’, by an unknown person. Repeated demands on the part of counsel 
for the appellant for the production of the clerk who made the erasures were met 
by strenuous objections by counsel for the Society. (See pp. 62, 63, 64, 65, 66, 
67, 68, 69. 70, 71, 72, 183, 184.) 

Mr. Murray of the Program Department admitted that there were erasures; 
that he did not know who made the erasures (p. 243), that a full credit of 100 was 
erased and the figure of 2.31 substituted (p. 243). When counsel for the appellant 
made repeated efforts to find out the names of the girls who made the erasures on 
the network clearance sheets, counsel for the Society made the brash statement: 
‘We don’t propose to have the clerks of the Society examined” (p. 45). He failed 
to realize that the Panel was trying to find out the truth as to the identity of the 
clerk who changed the record and why the record was changed and at least give 
the attorney for the appellant an opportunity to ascertain the truth as to what 
actually happened. 

All of Mr. Murray’s testimony taken together is at best nothing more than a 
belief on his part as to what actually happened. He repeatedly stated: “I think’’, 
“T believe’, “‘I don’t know’’, “they believe’, ‘“‘we understand”’, so much so that the 
attorney for the appellant (p. 56) made an objection to this “belief testimony”. 
Counsel for the Society (p. 79) stated as follows: ‘I would be a little disturbed if 
I felt that Judge McAuliffe or anybody else felt that he was not being given full 
access to whatever he felt was necessary to decide this appeal. In view of the 
question raised before about examining clerks, which seems to me would get 
nowhere, except to disturb the clerks upstairs, I would like to exhaust that point 
and if any member of the Panel feels that such an examination is necessary I will 
say pursue it”’ (p. 79). It is strange that in view of this statement that no clerk 
was ever produced for examination. 

When Miss Kissel was examined as to the identity of the girls who made the 
erasures reducing the amounts of the credits due the appellant, she mentioned the 
names of Miriam Cohen and Lillian Yerlich. These young ladies were not 
produced for examination, although the attorney for the appellant made repeated 
demands for their production and even went to the trouble of writing a letter 
requesting that these two young ladies be produced for examination. The reason 
being given for the nonproduction of these witnesses was that it might affect their 
morale. I stated (p. 187) “That there was not a scintilla of evidence in all of these 
proceedings that any morale would be affected in the slightest degree and that 
such a statement was never made by Miss Kissel.’’ Aftera careful examination of 
the entire record I still find no statement on the part of any witness that the morale 
of these girls would be affected because of their testimony before the Panel. 

The record is also replete with demands on the part of Mr. Maskey to produce 
a Miss Rosenberg as a witness. Although she was in the building while these 
proceedings were going on, and at one time was even in the room, she never was 
permitted to testify. 

An examination of six kinescopes at the studios was insufficient to satisfy the 
writer that the appellant was properly credited. In the first place, both myself 
and Mr. Parish stated that we did not care to see these kinescopes (p. 140). I am 
of the opinion that the songs that were reported played by the studios was binding 
upon the Society. However, Mr. Parish stated if he looked at the kinescopes at 
all, he would have to see all of them (p. 181) and that they would have to be iden- 
tified by Mr. O’Flynn (p. 190). He did not see all of the kinescopes and the six 
that he saw were not identified by Mr. O’Flynn, who refused to be bound by 
the kinescopes, as no other member of ASCAP was ever subjected to this kind of 
treatment. Although in this specific instance 100 or more programs were involved, 
the Panel saw only six programs, and without further evidence determined that 
the balance must be the same as the six they saw. 

The error in this type of determination appears from the language of the deci- 
sion of the Board of Appeals where, after seeing one kinescope, they said: ‘In 
any event, the appellant’s composition ‘American Beauty March’ was not recog- 
nizable, and it appeared quite obvious that the program which was used was 
necessarily typical of all programs.” 

This is fallacious reasoning. As counsel for appellant stated in his memo- 
randum, it is a “non sequitur.” 
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And, in addition, in the six programs that we listened to, songs of other writers 
were given full credit although equally unrecognizable. 

Also the kinescopes of On Your Account where Mr. Taubman used Concerto 
For A Toy Piano as his theme song were not viewed at all in spite of the fact that 
Taubman over his signature stated on September 20, 1956, that he used Concerto 
For A Toy Piano as a theme song from September 1955. 

The conrse of business pursued by the Society in rendering its accounts to its 
member, Mr. O’F lynn, was to examine the clearance sheets furnished by the tele- 
vision companies as to the playing of his compositions on its programs and if the 
television company listed the composition as having been played, Mr. O’Flynn 
was entitled to full credit. However, in spite of this course of business this credit 
seems to have been changed at will after entry by “unknown”’ clerks that repre- 
sentatives of the Society and its counsel were unable to name or discover, despite 
constant demand of Mr. O’Flynn. 

Things even went so far that in 1956 the Society admits that after it had credited 
Mr. O’F lynn with 100 percent on most of the statements based on the television 
reports, some unknown girl took the sheets of the Society and erased Mr. O’Flynn’s 
credit of 100 percent in almost every instance, substituting in place thereof 2.31, 
either at her whim or by direction of some unidentified superior who, they indicate, 
might be Mr. Murray or Mr. Finkelstein. (See pp. 253-258.) 

The attitude taken toward the witness when he referred to the figures correctly 
rendered to him as a credit by the Society is reflected in the following quotation 
from the minutes: 

“Mr. FINKELSTEIN. May I suggest that if Mr. Mackey wants to examine 
Mr. Murray about these erasures, he proceed. 

“Mr. Mackey. This is January 25th. You see the erasures after Mr. O’Flynn’s 
name. 

“Mr. Murray. Unquestionably.”’ (See pp. 244-245-246.) 

In the hearing decided by the Writers’ Classification Committee on May 18, 
1956, of which no record was made, the ruling on Mr. O’Flynn’s protest said, 
among other things: ‘‘The Writers’ Classification Committee finds that the dis- 
tributions to you are being made on a proper basis and that heretofore your 
classification is correct and your protest has not been sustained.’’ No evidence 
was received and recorded and there is no way to review any proof that animated 
them to make this ruling. No kinescopes were mentioned or used. 

The matter then want further and the Board of Appeals of the Society heard 
the case mostly on colloquy of counsel which after much difficulty, Mr. O’Flynn 
succeeded in having taken down by a Court Reporter at his expense. 

Counsel stated Mr. O’Flynn was anxious to get some witness, in relation to 
his records, that grades and passes on the quality of the credits that are allowed 
to him (p. 3, Bd. of Appeals). He said further: ‘“‘We’d like to have the person 
in the Society who does the physical work of grading the work, whether you have 
a theme song or background music, or whether you have plugged it too much. 
Who is it that passes on that thing in the songwriter’s pay and I’d like to ask if 
they could be produced to testify” (p. 4, Bd. of Appeals). 

It was with great difficulty that Mr. O’Flynn managed to testify under oath 
as he requested: 

“Mr. FINKELSTEIN. We don’t swear witnesses here. The members are per- 
mitted to say anything they want to say. * * * No, we don’t have sworn wit- 
nesses here. A member may say anything he wishes to say, he may back it up 
with any facts or figures or documents that he wishes to back it up with. This 
is a hearing at which any member may appear; he can appear in person or by 
counsel; he can say or submit what he wants, but there is no procedure for 
swearing. 

“Mr. Mackey. You can’t swear him? 

“Mr. FINKELSTEIN. No sir, Mr. O’F lynn will testify without taking an oath, 
and he can say anything he wishes” (p. 16, Bd. of Appeals). 

Finally, later, Mr. Finkelstein said: 

“Tf you wish to have Mr. O’Flynn sworn, that is your privilege. We do not 
require it and we would not insist on anybody who appears here being sworn, nor 
would we permit it unless he or his lawyer insists on taking an oath. We just 
don’t want our procedures to be so limited. If it pleases you to do that you may 
do it for your own satisfaction” (p. 19, Bd. of Appeals). 

“Mr. Mackey. I believe in a high moral scale but this man has an awful lot of 
money involved here and he would like to do it in a formal way” (p. 30, Bd. of 


Appeals). 
* 


* * * * * * 
“Mr. FINKELSTEIN. I don’t think I will permit Mr. O’Flynn to be sworn. 
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“Mr. Mackey. I thought you just said you would if we insisted on it, which we 
insist on. 

“Mr. FINKELSTEIN. You may have him sworn, but his being sworn is not part 
of this record. * * * He won’t be sworn as part of this record. If you wish to do 
it, you are there; I can’t physically stop you from doing it, Mr. Mackey. You are 
his lawyer; you can do anything you please” (p. 20, Bd. of Appeals). 

Mr. Finkelstein described the method of fixing the kind and amount of the 
members credits as follows: 

“Mr. Mackey. Yes. So that, then, when we come to background music and 
theme music, and all that, who assigns that description to the composer’s work? 

“Mr. FINKELSTEIN. It’s the use on a particular program as it ts reported to us 
by the network. That is done by the clerks upstairs. They get the program and 
they assign the credits’’ (p. ” Bd. of — ils). 

* * * * * 

“Mr. Mackey. Mr. O'Flynn thinks ‘he has some rights. He thinks he has 
property rights here that he has been deprived of without due process of law” 
(p. 43, Bd. of Appeals). 

The Society is the custodian of the funds of composers, authors, and publishers. 
Its legal relationship is that of a fiduciary and it is the duty of the fiduciary to 
bend over backwards when questioned about the funds of a beneficiary. Instead 
of helping the appellant in this instance they threw every obstacle in his way so 
that he could not find out who made the erasures on his clearance sheets and 
who defrauded him of his proper ratings over the years. His statement (p. 202) 
“It started with a fraud and it ends with erasures” sums up the entire situation. 

The application of the appellant for damages in the sum of $250,000 should be 
granted to the extent that the Society should be compelled to account for the 
funds appropriated to their own use and which should be turned over to the 
appellant with interest. 

Respectfully submitted for the Minority. 

EvGene B. McAvnirre. 

FEBRUARY 21, 1957. 


Mr. Lenasrevper. | will skip the minor things where an appellant 
was advised that he didn’t serve lis case well in appointing me as a 
member of the panel, which later was denied by Mr. Murray who was 
supposed to have made this statement. 

| want to state here who the people mentioned are: Miss Kissel is 
head of the program department, while Mr. Murray is the general 
manager of the society. Mr. Murray is a former board member. 

Mr. Wernster1n. May I submit exhibit 65 referred to? 

Mr. Roosrve tt. Referred to on what page? 

Mr. WeINsTEIN. Page 15. 

Mr. Roosrve tr. It will be accepted and made a part of the record. 

(The exhibit 65 referred to is as follows:) 


Exuisit No. 65 


* * * to think that he should have that opportunity, so that the panel, at the 
risk of taking too much time, has at any rate a fuller understanding of what 
transpired. Do you have any objection to that, Mr. Levy? 

Mr. Levy. None at all. 

The CHatrMaNn. That is the way we will handle it. 

Mr. GreENE. I may add that I think Mr. Baer should come and give his testi- 
mony on the record. 

The CHarrmMan. Will you proceed further, Mr. Greene. 

Mr. Levy. Can I interrupt right now, and you can put this on the reeord—it 
may be a bombshell, but I would like to disqualify myself. For a number of 
reasons. I did go out and speak to Mr. Finkelstein. He said ‘‘Whatever you 
want to do, you are on your own. I can’t tell you what and what not to do. 
Whatever you decide to do is in your hands.” 

I think that right now I would like to disqualify myself for a lot of reasons. 
First, because I am personally a very good friend of the author-composer, and in 
no way do I want, in my first time up at ASCAP, to possibly judge anything rightly 
or wrongly. 
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I think, whatever I do know and whatever I feel about right now, I am afraid 
my friendship with the people involved here is liable to cloud the picture for me, 
and I want to actin the best way. This is the first time I have ever been invited 
to ASCAP. There are other people that possibly know a lot more about this 
matter. 

Mr. Bregman, who has served for ASCAP 20 years or so—there may be others 
who are a lot more suited than I. I spoke to many publishers who also have 
the same claim as Eddie Kassner has, who have given me their views. 

Maybe I was wrong in even asking them, and I don’t want to cloud that 
picture into the thing. So rather than get any more involved, I do hope that 
once and for all, Mr. Fox, Fred Fox, whom I know well—I know his feelings— 
Mr. Bregman, whoever else is going to be representing this side of it, should be 
here once and for all. But for myself, I am afraid I don’t think I will do ASCAP 
any good or the writer-publisher any good. 

The CuarrMan. This torpedoes the appeal, it seems to me. 

Mr. Levy. It never happened before, and I don’! want to make any mistake 
right now. Some day I hope to come up here and do a lot more and I don’t 
want to make a mistake the first time I take a crack at it. 

* * * where I stand. I would like to say that with these things, my liveli- 
hood is threatened because I am depending on income from the society, and if 
I am put now in a situation where I might have to wait another 3 years before 
I will get a decision, this puts me in, in spite of the situation regarding Mr. Levy, 
whom I know for many years and respect as a man, but it puts me in a very 
unfavorable position, if it is stated here that we have to discuss whether the 
panel meeting so far should even be considered. 

I have been deprived of income of almost $24,000 for 3 years and I, personally, 
just do not know what to say at this juncture, if I am told now that an entirely 
new member is being appointed and the whole thing starts all over agin. 

Mr. Levy. May I answer that? 

The CHatrMan. Yes, Mr. Levy. 

Mr. Levy. I don’t know. If I can help expedite this thing and come to a 
conclusion, fine. But I say this, everything that you have been talking about 
for the last two meetings is now on the record. I don’t care who it is, they can 
read the minutes and get a much clearer picture than I, who have been here for 
4 or 5 meetings—I don’t know exactly how many. I think anybody * * *. 

The CuatrMan. Mr. Greene, in view of what Mr. Finkelstein has just said and 
the obvious desire of Mr. Levy to withdraw, do you not feel that it would be 
desirable to work out some method of providing a substitute panel member as 
long as it doesn’t consume too much time? 

Mr. GREENE. I don’t see how it could avoid consuming too much time, Mr. 
McDonald. You know the difficulties we have had up to now in arranging 
meetings to suit the convenience of the numbers of people who have to come and, 
as a result, we have been going on now since I guess I wrote my first letter in this 
matter in December 1955. 

Mr. LENGSFELDER. 1954. 

Mr. GREENE. 1954 and 1955 is when I first started working on this; I am not 
sure about the dates. In any event, Mr. Kassner first started complaining in 
1954, and I think I came in in January 1956. At any rate, I don’t blame Mr. 
Levy or anybody else. It points up some great inadequacy in the ASCAP panel 
proceedings, and all we do by going into another one is to perpetuate the same 
kind of thing. 

I caught what Mr. Finkelstein said in repeating his conversation or summarizing 
his conversation with Mr. Levy, which, as I recall, it was to the effect that 
even * * *, 

* * * let the Chair rule or somebody else rule if I am properly appointed to this 
job or not, but all other things have nothing to do with it. I have not brought in 
my own grievances, and there are plenty of them. 

Mr. Kassner. As a matter of fact, I would like to say there was indicated to 
me at various times that I have made a mistake by appointing Mr. Lengsfelder as 
my representative. 

Mr. LencsrELDER. I can well believe that. 

Mr. GREENE. Indicated to you by whom; you don’t have to state it? 

Mr. FINKELSTEIN. I| think if Mr. Kassner makes a statement like that, he should 
follow it through by identifying the people who made the statement to him. 

Mr. Kassner. Do you want to consult with him, Mr. Greene. I think we 
should have it on the statement. 

Mr. FinKELstTeIn. Either withdraw the statement or identify the people it, 
would seem to me, 
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Mr. Kassner. Miss Kissel and Mr. Murray. 

Mr. Murray. I never made such a statement. 

Mr. Levy. Let me say this. One thing I do know, that in all due respect to 
Mr. Lengsfelder as a publisher and what capacity he is here representing Kassner, 
that Mr. Lengsfelder looks for certain things that have * * * 


Is it true that a foreign member will get also only fractional credits if the 


society decides that this work should get fractional credits or would the foreign 
member get the full credit value? 


Mr. FINKELSTEIN. The allocation of credits is on the same basis for our domestic 
publishers as the foreign formula. In other words, our contract with the British 
society provides that we must, in allocating the funds for this catalog, use the 
same formula for purposes of evaluation of credits as we do with our domestic 
publishers, but that we must remit to them on a pure performance basis, without 
regard to what we do domestically with respect to the three funds on the pub- 
lishers’ side amd the four funds on the writers’ side. 


Mr. LenasreLper. Do I understand correctly, Mr. Bregman, that you are 


raising the point that if Mr. Kassner or the British society should complain about 
the treatment of this composition? 


Mr. BreGMANn. I personally don’t think this Panel has any jurisdiction if the 
facts are as stated by Mr. Finkelstein, if the work, as a performing right of that 
work, is acquired by the society from them. 


Mr, Kuun. Mr. Finkelstein, can you tell us how it came about that Mr. 
Kassner was getting paid for any * * * 
Mr. RoosrEvett. Again on page 16, you say: 


As I stated above Mr. Frederick Fox wrote a minority decision in this case when 
it was before the board of appeals and as a result I was told— 
you will have to do better than that. 

Mr. Lenesretper. I can. Let me explain to you what happened. 
I saw that Mr. Fox had rendered a minority report in this case which 
did not go along with the rest of the appeals board members. He 
then was prematurely dropped from the board. He did not serve 
2 years. He served only 1 year but he was elected for 2 years. This 
was his last case, I believe. And it occurred to me when I looked 
over these sheets that this member had served only 1 year, when I 
got a new ballot. 

I was at the time in Europe. And I wrote to Mr. Murray, if I was 
correct, about my assumption that this member served only 1 year. 
And Mr. Murray acknowledged the fact and said, ‘Yes, that was so,” 
and gave me an explanation that was very peculiar, I thought. 

He said a mistake was made between two members of the same 
name, and, therefore the one member served too long on the com- 
mittee, so they had to call for a new election. 

The fact remains that Mr. Fox was not elected any more, and 
another member was elected to the appeals board. 

Mr. Roosevettr. The committee would like to state at this point 
in the record that Mr. Fox will appear before the committee, and will 
be questioned on these two specific points at that time. 

Mr. Finxetstetn. May I respectfully ask that the hearsay state- 
ment, commencing in the middle of page 16 and continuing to the 
first four lines of page 17, be stricken as hearsay? 

Mr. LENGSFELDER. Yes. 

Mr. Roosevett. They will be stricken from the record. However, 
in fairness to you, Mr. Finkelstein, you should know they will be 
asked directly of Mr. Fox. So they will be brought back that way. 

You may proceed. 

Mr. LenasFe.Lper. The classification committee which you will 
remember is, also, the appellate tribunal of first instance, has the in- 
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vestigatory power of a grand jury. Jt can demand information con- 
cerning the catalogs of members. 

For instance, if [ have to appear before a classification committee 
I have to submit all and every document relating to my performances. 

In this way I have to put on a silver platter all of my business 
secrets that I may have: What stations I am soliciting, how many of 
these stations played my songs, in which way did I solicit, what did 
the stations answer, and so on, in order to have some chance of a 
success. That means that I have to reveal to my competitors, who 
are much more powerful, much better organized than I am, and have 
much, much more money than I have, all of these things that are the 
core of my business. 

Mr. Moors. How do you propose to get over the top of that? 
First, you challenge the point system. And by this system that you 
arrive at of obtaining credits you will have to justify it. How are 
you going to do it, if you do not come before some classification com- 
mittee and tell them why you think you are entitled to something 
more? 

Mr. Lenesrevper. If the classification committee would be re- 
moved completely from the board, if it would contain just any member 
or maybe an outside group that goes into these facts, it would be very 
simple. By the way, ASCAP is supposed to find these performances 
itself. 

Mr. Moore. That is right. 

Mr. Lencsretper. They simply do not. And then you go before 
the classification committee, as I pointed out before, where the out- 
come is not very hopeful, but, anyhow, you go there, and then you 
have to show these people what you did and how you didit. In my case, 
there were, for instance, recordings of a certain type that I made and 
that proved successful with the stations. I didn’t get properly paid 
on them. In most instances not at all. But I have to prove how 
these stations took to these compositions. And I will elaborate on 
this a bit later if I may. 

Mr. Roosrve.rt. Proceed. 

Mr. Lencsretper. There is a correction on the bottom of page 18, 
where it says in “October,” it should be “March 1957,” and not in 
October 1957. 

There is another drawback in the bylaws of ASCAP which stipu- 
lates that you cannot appeal more than once a year to the appeals 
board. That means that if you have gone before the appeals board 
once and you are getting a quarterly statement, you find something is 
wrong, and you appeal, you are a sitting duck for the rest of the year. 
You have no more right to go before the appeals board. They can do 
anything they want to you and the grievance machinery is simply 
closed to you and the bylaws say it. 

Mr. Roosrveit. Do you want to file Mr. Green’s quotation from 
pages 20 to 21? 

Mr. WeINsTEIN. It is already marked in evidence as exhibit 63. 

Mr. RooseEve rt. All right. Thank you. 

Mr. Lenesrevper. I will now comment a bit about the writers’ 
distribution formula and the publishers’ distribution formula. These 
formulas are so complicated that I challenge experienced attorneys 
and accountants to go to the bottom of them. Not to speak about 
an average publisher, or an average writer. There are various col- 
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umns which provide credit units. These credit units are again 
awarded in accordance with other complicated formulas. One credit 
unit, brought in the past few years about an average of 24 cents. 
Which means that if a publisher got a thousand credits he got about 
$240. Besides a column called availability and seniority. 

These columns are being differently administered. There are four 
columns in the distribution of the writers’ fund. 

The writer’s distribution is even more complicated than the pub- 
lisher’s. 

There is one entitle d “Sustained performance fund,” one is entitled 
“Availability fund,” and there is another one, ‘Acc umulated earnings 
fund,” and then there is the column “Current performance fund.” 

Interestingly enough, the current performance fund makes up only 
20 percent of the total mone ys available to writers. Eighty percent 
of the moneys available to writers is paid out on the basis of these 
other above-mentioned formulas which purport to take into con- 
sideration the past 5 or 10 years of a writer’s career. This system, 
with many modifications, has been in effect since the consent ‘decree 
of 1950. It has had but one purpose, and that is to try to completely 
nullify the provisions of section XI of the consent decree of 1950 
which states: 

Defendant ASCAP is hereby ordered and directed to distribute to its members 
the moneys received by licensing rights of public performance on a business 
which gives primary consideration to the performance of the compositions of the 
members as indicated by objective surveys of performances. 

This provision clearly requires the society to base its royalty 
distributions primarily on current performances objectively deter- 
mined by or for ASCAP. 

Mr. Roosrvett. May I ask, to your knowledge or to counsel’s 
knowledge has that provision ever been litigated? 

Mr. Wernsrern. I do not think so. 

Mr. Roosrve.t. Can you give us any information? 

Mr. Finketstern. The decision was just handed down, in a case 
by Lombardo against ASCAP. It was in that case that Messrs. 
Lombardo and Loeb asked for a credit for each of these 12 times 
that the theme song appeared within that hour and a half, that they 
were entitled to 12 credits under the rule, that they got 1.1 credit, 
that being a theme song and the credit being diminished because of 
its being a theme song and we could be here for days examining just 
the reason for that. These were set forth in that courtroom and the 
court found that this was a proper interpretation of that rule, and 
that the decision of the panel in that case, modifying the board of 
appeals and the writer’s classification committee, was ‘more than 
fair,”’ to quote the court, to Mr. Loeb and Lombardo. 

Mr. Rooseve.t. Did the court hold specifically in that case that 
this formula is in conformity with the consent decree? 

Mr. Finke stern. The consent decree as such was not in issue in 
that case. But this is in the articles of the association. The same 
language. 

Mr. Roosrvetr. I know that, but my specific question was—— 

Mr. FINKELSTEIN. The answer is, ‘‘No,” as to that. 

Mr. WernstEIN. May I give you a copy of the opinion of the court 
in the Lombardo case? 
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; Mr. Wiison. My name is John Wilson, from the Department of 
ustice. 

Mr. Roosrve tt. May I say that this is not a court of inquiry. 
If you desire on behalf of the Department of Justice to make a state- 
ment to the committee, of course, we willbe delighted to make that 
arrangement. 

Mr. Wiison. Our statement is to be submitted to the committee, 
but I think it should be made clear that the Justice Department is in 
no way bound by the decisions to which Mr. Finkelstein refers. 

Mr. Rooseve rt. I appreciate that, but I much prefer if you would 
ask for the opportunity to be heard in the proper order, and we will 
be very happy to give you that opportunity. 

Mr. Wiison. Thank you very much. 

Mr. Wernstern. May I submit in evidence a copy of the opinion 
of the judge in the Lombardo case, and the reading of this opinion 
will indicate that that particular section of the consent decree was not 
even referred to. 

Mr. Rooseve.t. The exhibit will be accepted and, also, made a 
part of the record as exhibit 65A. 

(Exhibit 65A is as follows:) 









Exuisit No. 65A 
[From the New York Law Journal, March 10, 1958] 
SuprEME Court, County or Nassau 
By Mr. Justice Pittoni 


Lombardo v. Adams—The plaintiffs, Carmen Lombardo and John Jacob Loeb, 
hereinafter called Lombardo and Loeb, are the composer and author of the song, 
Seems Like Old Times. The defendant is the American Society of Composers, 
Authors and Publishers, an unincorporated membership association, hereinafter 
called ASCAP, which grants licenses and collects royalties for the public perform- 
ance for profit of the works of its member composers, authors, and publishers of 
music, and allots its revenues among its members. Lombardo and Loeb are and 
have been for many years members of ASCAP. 

This action is for specific performance, with appropriate accounting of the 
agreements between Lombardo and Loeb and ASCAP. These agreements provide, 
among other things, for the assignment by Lombardo and Loeb to ASCAP of 
the right to license public performances of their musical works and for the adoption 
by the writers classification committee of ASCAP of a system which would 
“assure a fair, just and equitable distribution of royalties among the members.’ 
This writers classification committee consists of 12 writer members of ASCAP’s 
board of directors. The standards by which this committee is to be guided are 
prescribed in the members’ individual agreements with ASCAP and in ASCAP’s 
articles of association. The articles provide that the classification committee 

“shall take into consideration the number, nature, character, and prestige of (a 
member’s) works * * *, the length of time in which the works * * * have been 
a part of the catalog of the society, and popularity and vogue of such works” ; and 
also that “primary consideration shall be given to the performance of the compo- 
sition of members as indicated by objective surveys of performances * * *,” 
The membership agreements and articles of association further provide that 
disputes as to whether these standards have been applied by the committee in 
determining the classifications of the respective members shall be submitted to 
designated tribunals whose decisions ‘‘shall be final, conclusive, and binding upon 
him.” The articles of association further provide that classification protests shall 
be first considered by the writers classification committee, that an appeal there- 
from shall then go to the board of appeals, a body composed of six elected mem- 
bers of ASCAP, and that a final appeal shall be permitted to a panel which is 
specially constituted for eachcase. ‘‘The panel, after considering any such appeal, 
may reverse the decision of the board of appeals and determine the classification 
of such member by a vote of not less than two-thirds of the panel * * *”’; and 
further, ‘‘in case of a reclassification of a member, such reclassification shall not be 
retroactive but shall become effective on the succeeding distribution.” 
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In 1950, the writers classification committee adopted a standard called the 
“Theme song rule” under which Lombardo and Loeb had been assigned one 
yerformance point for such uses on each 90 minute radio broadcast and telecast. 
This standard was based upon a provision which stated that ‘‘a theme song will 
receive credit for 1 use on 1 program irrespective of the number of actual uses on 
that program.” 

In 1953, Lombardo and Loeb claimed that they were entitled to 1 performance 
point each time the song or any part thereof was played as a theme in the body of 
‘Arthur Godtrey Time” or alternatively that under the rule they were entitled to 1 
performance point for each 15 minute segment of the broadcast. 

Pursuant to the articles of association, Lombardo and Loeb filed their protests 
with the writers classification committee on the ground that they were entitled to 
a retroactive reclassification. This committee decided against Lombardo and 
Loeb and held they were bound by the theme song rule. Lombardo and Loeb 
appealed to the board of appeals which unanimously affirmed, and they then 
appealed to the panel. Several full hearings were had before the panel without 
protest against its jurisdiction or right to determine. The panel’s subsequent 
decision stated, among other things, that “the panel has considered itself an 
arbitration committee—concerned more with reaching an equitable decision than 
with rendering a legal interpretation, for which we are not qualified.”” The panel 
then proceeded by a divided vote to reverse the board of appeals and said: ‘‘but 
in so doing (the panel), does not in any way imply agreement with the contention 
of the appellants that they should receive credit for one use on each one-quarter 
broadecast.”” It went on to say that the credit for 1 use theretofore awarded 
Lombardo and Loeb should be assigned to the theme song use of their composition 
on the first hour of Arthur Godfrey Time and that they should be awarded 
“credit for a partial use’”’ equal to ‘‘a fraction of 1 point’’ for the use of the song 
beyond the first hour of the broadcast, this fraction to be determined by the 
classification committee in the interest of equity to all members.” The panel 
also held that the claim for retroactive application of its decision was barred by 
article 14, section 6—b of the articles of association. 

Thereafter, in carrying out the panel’s decision, the writers classification 
committee adopted a ‘‘modification of distribution formula relating to theme 
songs’”’ under which credit of one-tenth of a point was awarded for theme song 
uses beyond the first 60 minutes of any 2-hour broadcasting period. Under this 
“modification” Lombardo and Loeb have received 1.1 for each Arthur Godfrey 
Time radio broadcast. 

It is clear to this court that by reason of their membership agreements and the 
articles of association, Lombardo and Loeb, as members of ASCAP, have agreed 
that all disputes over their classifications shall be submitted to designated tri- 
bunals whose decisions shall be ‘‘final, conclusive, and binding.”’ 

In the absence of bad faith or fraud the decisions of the designated tribunals 
herein should not be interfered with by the court; nor should the court substitute 
its judgment for that of these tribunals on factual issues. Lombardo and Loeb 
contend, however, that the panel was vested only with the expressly limited 
power to reverse or affirm the decision of the board of appeals; and they say 
that only the reversal by the panel should be considered and enforced as though 
that was all the panel held. They say the rest of the panel’s decision should be 
ignored. This, however, would be contrary to article 14, section 6—b (articles of 
association) which expressly states that the panel may “reverse the decision of 
the Board of Appeals and determine the classification of such member.” It 
would also be contrary to the panel’s decision. 

Then, too, Lombardo and Loeb claim that, assuming the panel’s decision to 
have been a proper determination, their classifications should have been applied 
retroactively. ‘‘However, as the panel itself pointed out in its decision article 14, 
section 6-b provides: In case of a reclassification of a member, such reclassification 
shall not be retroactive but shall become effective on the succeeding distribution.” 
Also, among the many equitable reasons for denying retroactivity, it would be 
unfair to the thousands of other members of ASCAP. Lombardo and Loeb 
themselves, as members of ASCAP for over 25 years, have benefited over these 
years from the application of this rule to other members whose classifications 
have been improved by the direction of the tribunals as in this case. And, 
further, all of ASCAP’s income each year is distributed to the members in that 
year. This practice, of course, has been based upon the nonretroactivity rule. 
If any retroactive payment had to be made to Lombardo and Loeb, it would 
come out of any reserves rather than out of the current royalties of other members. 

As for the theme song rule itself, the court finds that this is an equitsble stand- 
ard both for Lombardo and Loeb and for the thousands of other members of 
ASCAP. The rule does distinguish among regular performance songs, jingles, 
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theme songs and partial playings of theme songs. Theme songs and jingles are 
primarily tor the er, of identifying radio programs and commercial products 
advertised thereby. There is a great deal of repetition of snatches of these theme 
songs several times on a single program. In other words, the theme serves to 
identify the particular program or performer in the public mind, and only enough 
of such song is played as is necessary for identification and for arousing of interest. 
The theme song is not used for the purpose of primary entertainment, and it does 
not have the same influence attempt to “‘reach some fair way of compensating 
Mr. Loeb and Mr. Lombardo independently of making an interpretation of the 
rule. This clearly permits the panel upon a reversal to itself determine the proper 
classification of the appealing member. In making such 2 determination, the panel 
is not bound by any rules of law; and this is particularly true since the agreements 
expressly provide for determination of the members’ classifications in ‘a fair, 
just, and equitable manner.”’ In fact, at the second hearing, the members of the 
panel inquired whether they might base their decision on ‘‘equitable considera- 
tions” and “reach some fair way of compensating Lombardo and Loeb without 
interpreting the rule before them.’’ Neither Lombardo nor Loeb nor their at- 
torney objected to this. In fact their attorney affirmatively indicated concurrence 
in such standards. 

The law is quite clear at this time that a party who by his conduct before such 
a board or panel has indicated his acquiescence in the scope of the proceedings 
cannot thereafter challenge those proceedings as ultra vires (Matter of Dembitzer 
{[Gutchen], 3 App. Div. 2d 211, 213, 215; aff’d 3 N. Y. 2d 851). It follows, 
therefore, that the panel had the power to determine the classification of Lom- 
bardo and Loeb in a “fair, just and equitable manner” according to their sense of 
equity. 

After the panel’s decision, the writers classification committee had the right to 
adopt the modification now in dispute. The panel was the highest tribunal in 
ASCAP’s hierarchy and once it had determined the principle upon which Lom- 
bardo and Loeb should be compensated it could send the matter to the writers 
classification committee for further proceedings subject, of course, to subsequent 
review and revisions by the panel. However, Lombardo and Loeb chose not to 
appeal the classification committee’s modification upon the audience or viewer as 
a song regularly played as part of the main program. The theme song rule does 
accord with section 6 which requires that “primary consideration” shall be given 
to “the performance of the composition of members,” and this court must not 
substitute its judgment for that of the writers classification committee, a body of 
12 expert writer members of ASCAP’S board of directors. 

The theme song rule has been more than fair for Lombardo and Loeb. In 1955 
(the last vear for which figures were available at the time of the trial) their song, 
Seems Like Old Times, got more performance credits than any other song in 
ASCAP repertory. It received 3 and 4 times as many performance credits as 
such great songs as Begin the Beguine, Blue Skies, and Star Dust, which Lom- 
bardo admitted to be ‘‘much more popular” than Seems Like Old Times. Then, 
too, Lombardo and Loeb have received, primarily on this one song, more than 
$340,009 from ASCAP since the theme song rule went into effect in 1950. 

The adoption and application of the standard and retroactivity demanded by 
Lombardo and Loeb would be devastating upon ASCAP and its thousands of 
other members. They would he inequitable and unjust to every other member 
of ASCAP. 

Therefore, since there is no suggestion that the decision of the panel was based 
upon had faith or fraud and since, under the circumstances, the theme song rule, 
as adopted in 1954 by the writers classification committee pursuant to the panel 
decision, is fair and equitable to Lombardo and Loeb and all the other members 
of ASCAP, the decision of this court is in favor of the defendant ASCAP. 

The complaints are therefore, dismissed. 

This is the dec’sion of the court pursuant to section 440 of the Civil Practice 
Act. Submit judgment on notice. 


Mr. Sureenan. I want to go back to page 20 here because you 
skipped over that. 

Mr. Brown. I have a question on this specific point, if you will 
yield. Is this the exact language of the consent decree, Mr. Seals 


Mr. Wernstern. Yes, on page 21. Exactly, word for word. 
Mr. Brown. It is obvious to me, at least, as a layman, that what 
this refers to is the distribution on this 20 percent current performance 
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fund and 80 percent miscellaneous other funds basis. Now was there 
any change made, after 1950, in that 20 percent into the current 
performance fund and 80 percent into the availability fund and 
so forth? 

Mr. FrinketsTEIn. That question is directed to me? 

Mr. Brown. Anyone who can answer it. 

Mr. FINKELSTEIN. Before 1950, the writer’s distribution system 
was on the basis of an alphabetical classification of members. There 
were classes ranging from class No. 1 at the bottom to class double A 
at the top. And there were 60 members in class double A, all receiving 
the same amount of money. Those were the articles of the association 
in those days. That was before 1950. 

And your committee has the figures for that period, without identi- 
fication as to names. 

Concurrently with the entry of the 1950 consent decree, that whole 
system was changed. At that time there was established the 20 per- 
cent current performance fund, a 60 percent sustained performance 
fund on the basis of the 5 year average as I outlined it this morning 
and the 20 percent accumulated earnings fund, except that in 1950 
the 60 percent fund was not divided into 2 parts. That came later. 
When that was made the Justice Department was advised of the 
change. 

With the entry of the decree there was submitted to the Depart- 
ment of Justice, after several plans had been submitted which the 
Department did not approve, this last one was submitted which the 
Department did not disapprove. This is as far as the Department 
of Justice will ever go. 

Mr. Brown. May I ask the witness, in your opinion, does the 
arrangement that has existed since 1950, give primary consideration 
to the performance of the compositions of the members on a current 
performance survey basis? 

Mr. Lenesretper. No, sir, it does not. Because in 1950, the old 
classifications were made the basis of these averages under which a 
writer moves, and furthermore, in those days the lower classes had 
a lot of members that should have been rightfully much higher up. 
But they were kept down artificially. So we had a lot of members, 
with lots of performances that affected the average of the classes. 

The natural average of these lower classes was pretty high; the 
same applied, of course, to the top. The double A class had some 
writers with a tremendous amount of performances. However, the 
board found it very convenient to take the dreadnaughts out of their 
class and put them in a special top class. Irving Berlin and these 
members were put in classes above a thousand points; left were a 
few members in these classes. Many of them had very few per- 
formances and had no right to be there. They were put there by 
classification, by just subjective judgment. And, therefore, the aver- 
age in the top was not as bad as the averages below. But these 
averages went into the basic figures, and there are some very com- 
plicated scales that were drawn that are incomprehensible to anybody 
who has not made them up. 

Mr. Roosrvett. May I ask you specifically, you are not trying to 
state to the committee that the consent decree is necessarily at fault? 
You are saying that the present formula does not conform to the 
consent decree, is that it? 

Mr. LencsFe.per. It is not being applied. 
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Mr. Roosrvett. Not being enforced, you mean? 

Mr. LeNGsFELDER. Not being enforced. 

Mr. SHeenan. At that point, has any of your group appealed to 
the Justice Department to the effect that the consent decree is not 
equitable at the present time? 

Mr. LenGsFrevpeER. I did, and I believe that many other members 
did so too. 

Mr. SHeenan. What did the Justice Department tell you, or what 
did they rule? 

Mr. Weinstern. May I explain? I examined the records in the 
court, and the court held that a member could not intervene in that 
proceeding, that it is entirely up to the Depariment of Justice to take 
apprepaete proceedings. 

Mr. RoosrEve.r. Can you cite that case? 

Mr. Weinsrern. I will be glad to submit it. It is not a reported 
case. But it is in the ASCAP proceeding itself, where the consent 
decree of 1950 was entered. 

Mr. Rooseve tr. Will you give us that case? 

Mr. Weinstein. I will. « 

Mr. RoosEvE.LtT. So we may have it? 

Mr. WEINSTEIN. Yes. 

Mr. LencGsFe_pEeR. You asked me about what the Justice Depart- 
ment answered, the Justice Department said, ‘‘We have the case under 
investigation.” 

Mr. SHEEHAN. Well, then, we can withhold all comments until 
the Justice Department reports. 

Is that not right; they are going to make the judgment? 

Mr. LeNnGsFELDER. I believe so, but that is beyond my——— 

Mr. Brown. Mr. Chairman, could I make the observation that 
that consent decree was dated in 1950, and here it is 1958. 

Mr. SHEEHAN. That is why I was asking who appealed to the Justice 
Department to do something about it. 

If they have been asieep on the job, that is up to them. 

Mr. Moore. Will the gentleman yield? 

When was the consent decree, or the failure of that decree to be 
carried out, first challenged? 

Mr. WEINsTEIN. I think in the last few years. 

Mr. Moore. It has not been as obviously-——— 

Mr. WernstTEIN. In the decision by Judge Ryan to the effect a 

arty cannot intervene, it is entirely up to ASCAP itself, or to the 
Tiladtenoat of Justice. 

Mr. SHEEHAN. Specifically when? 

Mr. WernsTEIN. I will be glad to submit the exact date. 

Mr. Roosevett. I wish you would, and then we will ask the De- 
partment of Justice when they first received any complaints, perhaps 
not filed in court, but filed with the Department of Justice, regarding 
this, the application of this part of the consent decree. 

Mr. WeInsTEIN. I will examine the record and submit the exact 
data. 

Mr. Roosrvett. Thank you. 

Mr. LenGsFELDER. I would like the committee to know that I 
have not always been in opposition to the administration of ASCAP. 
On the contrary, I was working with them at the beginning. 

I was told that the Department of Justice was the main culprit in 
this case, that they insisted on these formulas, that they were the ones 
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that said this had to be done. I believed it to such an extent that at 
the beginning I wrote to the Department of Justice and complained 
about what was done. 

I did not know about the consent decree, I trusted the men on the 
board. Iwas maybe a very gullible fellow, but, anyhow, | believed it. 

It was only later, that I started to catch on, when I became involved, 
and I sat on committees of ASCAP, set up by ASCAP itself; because 
there were a lot of members who felt that through my experience in 
foreign societies, I could give some advice as to how these things could 
be remedied. That is why ASCAP put me on committees, and | 
thought that we could accomplish something without any outside help. 

Through working on these committees, [ found out what this whole 
thing was, and that there is no way of remedying the inequities as long 
as these few members are in control and as long as we have this 
undemocratic voting system. 

Mr. Roosrvett. If I may, just for the record, I want to go back to 
page 20. 

My attention has been called, by my colleague, Mr. Sheehan, to the 
sentence that starts: 

One of the members of that committee was a composer by the name of Michael 
Stoner * * * 
and through to the end of that paragraph. 

The committee finds that that is not a proper part of the testimony. 

Mr. LenasFEvpER. I will strike it. 

Mr. RoosEve tr. It is, by implication, a criticism of Mr. Stoner, who 
certainly is not on trial before this committee, 

Mr. LENGSFELDER. Yes. 

Mr. Roosevect. That will be stricken. Mr. Lengsfelder, I think 
we have covered this pretty thoroughly now. Let’s move on. 

Mr. LENGSFELDER. I would like to submit in evidence, a worksheet, 
a copy of a worksheet, made up by ASCAP, exhibit 66, which shows 
the averages of class D. This was at the time the consent decree 
went into effect, and it shows the discrepancies of members in one 
class. 

There was 1 member with 26,316 points in the same class with a 
member that had one-fifth of a point. And this document comes from 
ASCAP. 

I also submit another exhibit, 68, on the same subject, showing 
class C1—A, which had someone with 24,281 performances and another 
person with 42 performances in the same class. 

Mr. FinKkeustTe1n. Would it be appropriate for me to ask if this 
was before or after the consent decree? 

Mr. LENGSFELDER. May I answer that? 

Mr. RooseEvetrt. Yes. 

Mr. Lenasretper. This was made the basis of the averages on 
which the whole new distribution system started out. 

Mr. Roostve tt. Before the consent decree. 

Mr. Finkxetstern. Thank you. 

Mr. Roosrevett. The date of this is before the consent decree, as 
I understand it. If I am wrong, I wish the witness would correct me. 

Mr. LenGsFretper. Yes, it covers performances from 1945 to 1949, 
and went into 1950. 

Mr. Roosreve.t. And your claim is; this is the basis on which, 
after the consent decree was entered, the classifications and system 
was set up? 
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Mr. LenesrevperR. That was the basis, on which we started. 
Mr. Roosrvett. The exhibits will be marked and accepted for 
the record. 
(Exhibits 66 and 68 are as follows:) 
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Exuisit No. 66 


Class: D—No: 182 
[3,091 class average] 





1945 

Achron, agg ewe pmipiisisie als athe 1, 064 
oi ad acenapeensinn 1, 546 | 
I e  sdicten kth Gang oFey. 
Allen, ‘horns W. (deceased) .......- 1,070 
Bartholomew, erin wanes 
Barbour, Ek i dbbbekad 
ROGET, POET Tit Oiaso<4<0cenen-+.~s- 
Bartok, Bela EE re deincucwekiecey 
Basie, William Count....--....-------- 16, 978 
Bellin, | ae 10 
Bennard, George..........--..--.------| 5,875 | 
ee 134 
Berman, Art Harry..............--..--| 2,395 
Bernard, Al (deceased)... .......-.-----| 620 
Bernard, Felix (deceased) -_..........--- 5, 503 
Bernstein, Leonard -_----.-.---------- 7, 680 

Black, Frank ae 228 
Blaufuss, Walter (deceased) -- Sa a at eel | 38, 798 
Borow ski, DRE a ctnnon -| 2,406 
Bowers, Robert Hood (deceased)... _- 2, 303 
Branscombe, SE thaws bateeease | 118 
Breuer, Ernest a 610 
SE Eh bh cokes scence | 
Brown, Keith Crosby (deceased) -..-.--- | 347 
Browning, Mortimer...............---- 86 
Brymn, J. Tim (deceased) ...........-- 1, 020 
Buchanan, Annabel Morris. ......-..-- 34 
ta. eee eee 1,721 
Burtnett, Earl (deceased)._..........-- 18, 368 
Buzzi-Peccia, A. (deceased)-_......-.-.-- 1, 233 
DN I iin tanh pundboodades 42 
Castelnuovo, Tedesco Mario_.........- | 8 
| ee eee 1, 855 
Clapp, Charles (Sunny).........-.-.-.- 3, 167 
OURS aes setae 
Claypoole, NEES contaicancnicads 991 
Rn adioneemes 
Cooke, James Francis_-_-- 43 
, F UE cece cevae ; 
Crist, Bainbridge 431 
IN as cack eieknowed 234 
ST MN expnaddccesckenpbennasorul 71 
I aad 170 | 
I i ont 
a eee eee 1, 236 
Dubensky, Arcady ..........-..-----.-- | 545 
einen awed miince 
ee Sys 1,145 | 
Edmonds, Shepard N.-.--...----------- lea 
ES 229 
Finn, William _ ES eae 73 
ok can 
Frazzini, Ai a, late ceteris tein Alani | 256 
Freedman, Max C_.___._.-____- woe # 
NN Toth tcvseoeecemenwwe 20 
Fryberg, Mart...........---.----------| 5, 493 
SN eid nan Ghewcawaninos 360 
Gaul, Harvey B (deceased) -...-------- 71 
Gerber, 4  aREaeTRESS 295 
os teat nee a 
I al 20 
SSeS 300 
Grunn, Homer (deceased) -............- 12, 066 
(a a ea 866 
I a eaaniael 399 
Hajos, Karl (deceased). .........-.----- 33 
Hall, Wendell Woods.--------.-------- 1, 195 
Hanighen, I a | 1, 589 
Te 314 
NN ee cepemenes 790 
Harris, Victor (deceased) ..............- 16 
Hartmann, nica bin tiianisiancbiacconntitend 89 











sls 
lg 


1946 


1, 281 
2, 791 


2, 034 | 


% 
~ 
g So: 


je 





1947 


2, 144 
3, 375 


1, 369 | 


18, 183 


17,095 | 
6, 442 | 


4, 623 
18, 467 
7, 211 
58 


13, 148 | 


141 


| 14, 624 


1, 306 
3, 954 
2, 947 
1, 736 
2, 410 
78 

55x 
1, 000 
153 





1948 


rt 6al | 


NS 

g _ 
o-_ 
wre 





1949 


3, 575 
4,613 
15, 222 
1, 394 


7, 659 
7, 649 
16, 221 


3, 441 


5, 189 | 
8, 445 
6, 478 
4, 260 





| 





Total 


9, 963 
15, 633 
24, 146 

7, 318 

1 

51, 438 
50, 274 
36, 919 
44, 839 
27, 994 
33, 412 
17, 548 
23, 862 
1, 850 


59, 021 | 


15, 094 
14, 656 





60, 160 | 


8, 713 
7, 886 
639 

4, 841 
35, 005 
1, 487 
of 

15, 317 
34 

29, 564 
129, 091 
4, 844 
20, 019 


779 


10, 477 
29, 962 
803 


13, 886 | 
10, 239 | 


93 | 


13, 034 
2. 377 
9, 926 
2. 348 

630 

15, 132 
2, 428 
2, 964 
1, 324 

20, 266 


"2751 | 


633 
29, 360 
2, 525 
47, 427 
23, 793 
7, 348 
1, 735 
827 


994 
110, 378 
20, 466 
14, 188 
16, 815 
3, 100 
1, 132 
34 

14, 633 
8, 868 
2, 033 
3, 166 
92 


350 








5-year 
average 


1, 993 
3, 127 
4, 829 
1, 464 
10, 288 
10, 055 
7, 384 
8, 968 
5, 599 
6, 682 
3, 510 
4, 772 
370 

11, 804 
3,019 
2, 931 
12, 032 
1, 743 


Z 577 


068 


2, 927 
1,774 
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Class: D—No: 182—Continued 





1945 1946 1947 1948 1949 Total | 5-year 

































average 
a 453 92 572 50 199 1, 366 273 
$1 Henderson, Charles E-...............-.. 2,787 | 9,625 | 2,708 | 2,539) 2,896 20, 555 4,111 
I i ei 196 77 189 409 349 1, 220 244 
ge OS ey | EST aes 1,042 388, 932 74 | 2,529 4, 965 993 
i Pe, DOL. ..«.«cnccccudeyammninne 879 | 1,298 | 1,008 819 476 4, 480 896 
28 Hollingsworth, Thekla................. 134 249 580 672 322 1, 957 391 
Sr a tl 3, 213 6, 190 9, 182 6, 602 9, 284 34, 471 6, 804 
ee ee 10,308 | 3,504 1,437 200 487 15, 936 3, 187 
39 Kaper, Re ee 1,708 |} 1,7 4,340 | 2,004) 2,7 12, 658 2, 532 
39 Katscher, Robert (deceased) -..........- 8,400 | 7,952} 8,965] 7,779 | 8,920 42,016 8, 403 
39 Kingsford, Sa ds cammnuminebameanmie 201 6 147 7 9 370 74 
a, es III os cc dees oectreis ditgnaictinen Pnanaiinee dna 207 1, 313 1, 428 1,174 4,122 824 
Sete I sas eet cnteencanianinmeens'e 37, 321 | 36,145 | 35,713 | 13,245 | 9,154] 131,578 | 26,316 
ee dn nn cebas aan 2, 183 5, 238 921 979 453 9,774 1, 955 
a ND so accra adenivieeeeaancanell 38 161 | 32,664 | 3,150] 2,279 38, 292 7, 658 
Pt LEE Eo cence nbcneancdanaten inane aaa 186 22 | 1,968 51 2, 227 445 
ee? Se a st ln ealina aie 69 t tnabhoane 19 1 96 19 
36 La Freniere, Emma P.................. 160 1 60 121 49 391 78 
a” SE OE on cakedipn pucedsemepeee 5,169 | 3,863 510 | 12,811 | 2,869 25, 222 5,044 
a 2h, nL ....  dcesemmecmemummannes 1, 160 2, 259 618 408 246 4, 691 938 
> reer cere meeenmeiaians 331 546 3, 787 2, 769 5, 195 12, 628 2, 526 
Ge *Reemeeeet, BEG. ... oncconccoccncansses 2, 310 1, 155 713 755 877 5, 810 1, 162 
43 Leonard, Robert Duke--............... 491 3, 730 1, 690 1, 196 1, 386 8, 493 1, 699 
fb eee a Se 1, 322 | 654 1,047 1,181 656 4, 860 972 
24 Levenson, Boris (deceased) ---.......... TD Vestastenten BY Richie ete eal 41 8 
TN ne 848 639 443 451 | 2,67 5,051 1,010 
25 Lewis, Roger (deceased) ---............. 1, 106 765 1, 273 , 233 | 3,016 8, 393 1, 679 
lta tal 2, 454 4, 061 3, 803 6, 878 4, 156 21, 352 4, 270 
22 Logan, Virginia Knight ee 14 13 26 | 40 |_. 93 19 
40 Lowe, Ruth.. waowet &O08 5,316 | 10,081 | 14,798 | 14,777 49, 868 9, 974 
2 Me veDiarmid, ‘James G._.-- peat 45 130 233 714 464 1, 586 317 
38 McCarthy, Charles J soncoccsccccal L107 |; 4,600) (1, 088 I 686 329 | 5, 308 1, 062 
25 McKenna, William J-_.---- sistant 211 241 140 | 307 148 1, 047 206 
35 MePhail, Lindsay - _- ie —_ 316 493 721 | 1,893 1, 447 4, 870 974 
41 Madden, Frank.. joni a cea temited 713 | 946 1, 091 911 1, 295 4, 956 991 
32 Maganini, Quinto... : 38 427 74 306 40 885 177 
36 Maltin, Bernard. -.- ti 415 1, 375 2,010 | 2,134 916 6, 850 1, 370 
> Riana ae 6 sie. chk... ; 8, 628 8,628 | 1,726 
0) 2 ee eee 4, 696 2,580 | 2,550} 3,749 | 2,512 16, 087 3, 217 
42 Marais, Josef_. eS ee ee 2, 977 4, 998 1,131 871 1, 957 11, 934 2 387 
RS) COO" Eee 1, O86 640 135 2 1 1, 864 373 
38 Moore, Douglas... i ro 1, 284 1, 893 1, 153 1, 105 322 5, 757 1, 151 
44 Moore, Piil.............-..-.....3....] S| B06 1.237 5,177 | 2,196 32, 428 6, 486 
a BEG BUONO). Js). dnacaddeubeoadeews 4,147 | 12, 509 | 13,925 9,962 | 16,341 56, 884 11,377 
38 Morey, Larry ‘edadudEeak veh J 12, 504 | 10,121 6, 938 | 16,832 | 25,748 72, 143 14, 429 
a re SEOUL c). . wadcdeacendadad wn wetah ates len 99 49 148 30 
ee Ee 390 128 362 212 563 1, 655 331 
Be? PEIWON, SOON... ctdaddageicswoseucnine -_| 2,765} 3,549 2, 928 2, 216 2, 650 14, 108 2, 822 
pt ers Gs)... otic anebaudmants 2, 138 1, 441 1, 028 2,019 2, 368 8, 994 1, 799 
OR ES ae Saas ees 238 2, 386 3, 387 2, 611 800 9, 422 1, 884 
39 Olmstead, Clarence.................... 2, 629 2, 552 769 60 88 7, 098 1, 420 
Ss A Cee is et 6, 290 | 20,812 | 18,492 | 23,699 | 7,106 76,399 | 15,280 
GD PAGS PEON Mises ncdcéaccéacoctecces 1,051 173 162 224 1, 188 2, 798 560 
38 Pascoe, Richard W..................... 353 873 866 1,278 762 4, 132 826 
26 Peck, Raymond (deceased) __..........|.......- 71 eS dncinucabssnninl 76 15 
BR De ae eee ee 1 I Mtiiisteenkcsall cs aiinni ta 41 174 35 
32 Petkere, ae oe ot te 689 1, 631 2, 264 1, 182 1, 298 7, 064 1, 413 
30 Powell, nC. ea os aaa ee 2, 216 34 1, 548 431 30 4, 259 852 
40 Prince, ae RT a 3,856 | 8,738 | 17,830 | 22,473 | 1,301 54,198 | 10,840 
oe CR, EA 6. ons ccntoncdckmncbliaies 972 1, 992 4, 295 4, 218 2, 086 13, 563 2, 713 
OR er eS a ae 12,121 | 6,350} 5,335 | 3,729 3,239 30, 774 6, 155 
Ot eID Sia. <a, clicaasubabwubebbedon 2,985 | 2,331 | 2,337 | 3,818 | 5,103 16, 574 3, 315 
NO ee an 5,633 | 5,523 | 6,150 \ 3, 566 27, 141 5, 428 
19 Robe, Harold (deceased)............-.- 598 577 412 683 15 2) 285 457 
38 Roberts, C. Luckeyth.................. 1, 320 971 823 961 523 4, 598 920 
42 Robin, Sydney--............ ..--| 9,878 | 8,245 | 3,046| 9,816] 5,140 36, 125 7, 225 
24 Roma, Caro (deceased). ............-. 1,773 | 1,594] 1,342] 1,454] 1,054 7, 217 1, 443 
Oe Se NI ic iis wdcickoenatondiie 3, 676 909 | 1,793 | 2,114] 1,323 9, 815 1, 963 
Se SES, BW oat nccntecnsncouadiceenn 1,299 | 1,010 597 893 | 2,422 6, 221 1, 244 
i SE NEE isc tcccttebedowsadamene 193 346 731 Gi hasnnesan 1, 330 266 
Se Be, GWE Mic ccteutncsicensinnade 345 838 | 1,506; 1,672] 1,436 5, 797 1, 159 
eee 6,249 | 5,747) 5,162 | 4,945 | 3,693 25, 796 5, 159 
ee eee ae 7,691 | 5,436 | 8,097 | 4,327 | 5,499 31, 050 6, 210 
ee ea ee 3, 666 729 135 469 | 2,489 7, 488 1, 498 
38 Shannon, James Royce (deceased) ...... 33, 415 | 17, = 16, 081 | 19,789 | 18,006 | 104,437 | 20,887 
2 OR FD ey Cr aes 815 2,257} 1,348] 7,318 12, 676 2, 535 
ee CR IONE Bion ctiectccdidusuc 55 oy 2, 782 1, 575 895 5, 374 1, 075 
28 Smith, i. tee Lsectiteqengbanaie 423 285 378 2 397 1, 485 297 
36 Sosnik, pdtilbicinnndekbnaiewendabsshion 5, 988 | 12,735 644 126 196 19, 689 3, 938 
27 Sowerby, La. cabulebestedbaéauanontuadé 840 | 2,252 | 2,469 756 | 2,627 8, 944 1, 789 
24 Spalding, DN nwidcvancnscnccatuenden waddaccd 23  Ncuinieaens 21 52 10 
Sy eer ee ae WE he tedibad gf, 179 250 50 
Re RN, SONI i ccna amninesientdentiii 730 | 7,129 269 687 409 9, 224 1, 845 
Be SG BE ucnccnceceacmnenasupennet 557 3, 576 1, 144 1, 454 1, 479 8, 210 1, 642 
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Class: D—No: 182—Continued 
- es ae 7 yr re 
1945 1946 | 1947 | 1948 | 1949 Total 5-year 
| | average 
oat | ve 
47 Stewart, Dorothy M, R.............-.-|.-....-- [Bc IM (fake 08 | 23,009 | 5,633 | 28,642 | 5, 728 
37 Stoessel, Albert (deceased) -._....------ 355 | 114 | 248 266 | 350 1, 333 267 
oe Giouer, Micheed 6 .-..--__..._.__-...- 4, 960 940} 890] 1,247] 1,174 9, 211 1, 843 
41 Stoughton, SN tc kdackesccn monies wih 1, 064 10,471 | 4,791 | 7, 505 | 910 24, 741 4, 948 
34 Stride, Harry...............- ie 44) 574 | 1,844 | 9/ 301 2, 862 572 
37 Stringfield, Lamar-__ mee 201 | 384 653 | 456 | 1,516 3, 210 642 
30 Swanstrom, Arthur (deceased) - ng 2,144 | 2,761 | 3,870 | 1,677 | 1, 936 | 12, 388 2, 478 
41 Sweet, Milo Allison..........-- 844 | 1,292 | 2.716 | 1,316 | 1,719 7,887 | 1,577 
47 Tepper, Sid oe eee lnwvenn--{---e----| 1,972 | 6,878 | 25,896 | $5,876 | “7,075 
24 Terry, Robert Huntington- a ee 23 54 | | | _| 77 15 
a ea a 19, 734 | 4,015 | 2,401 | 1,693 27, 843 5, 569 
40 Thompson, Randall.................... 4,013 77) 517) 807) 2,884 8,498 | 1, 699 
45 Thomson, Virgil-----.---.--- oot 1 | 7 365 | 5,175 | 3,154 | 8,770| 1,754 
OS a 3, 506 | 3,775 | 3,652 4, 422 19, 178 | 3, 836 
ese, { “130 | “'404| 375 att 741,024 205 
40 Wallace, Oliver G......._.-- ..| 8,834 | 4,176 | 6,207] 4,807} 3,967] 27,991] 5,598 
OS ea | 939 | 255 440 | 300 | 226 | 2, 160 432 
in Se | 251] 467 238 | 249 | 74{ 1,279 256 
39 Weaver, Powell............- no-naeneeee| 25 | 369 | 168 147 | 326 1, 035 207 
43 Weinberger, Jaromir. ..............-- | 197 578 214; 891/| 689| 2,560 514 
ko 4. 2 | 21,094 | 28,089 | 19, 992 5,509 | 2,111 76,795 | 15,359 
a ate ae mmwerene’ 29 317 | 146 50 | 311 853 | 171 
24 Whithorne, Emerson..................- aR) See ee 12 | 90 18 
43 Williams, Mary Lou.....---- Locoesenf «9918 | LVS] Rie] Oe | aT) Soe 
36 Yoell, Larry_____- iio anak) Se 70 395} 449] 433] 1,867 | 373 
34 Young, Victor (8)-.-------- cate cieexioiniee | 688 | 546 | 959 934) 858 | 3, 985 797 
es ire oe ee 458, 583 530,276 (630, 538 |604, 304 |589,021 2,812,722 | 562, 548 
Exursit No. 68 
Class: C-1A—Number: 389 


NS SD TES CO I 
0 EEE 
Boland, Clay 

Carle, Frankie 
SEB chin and wcoenk wens 
Chasins, as RR a nc 
Copland, / 
Evans, Redd coer cic ctaee wes 
Fisher, ON dS ie, 


Fisher, Mark (deceased) -.___---_-- & 


Forrest, George (Chet) ___._--- 
Gensler, Lewis E....__...----- 
ee es. oo. nnacccses 
ck ame 
Hanson, Howard.-..-_-_---- 


Jacobs, al See tie dcurdeoks 
Jenkins, Gordon...-.-------- 
ee a re 
Kempinski, Leo A_..---.---- 

Kountz, Richard_-_- 
Lippman, § 
Loewe, Frederick a 


McPherson, R. C. (deceased) --- -- es 


Marcus, Sol 
PRT, on cece 
Millay, Edna St. Vincent_....-...--- 
I orter, Lew 

P obison, Willard 
| eee ee 
Schuman, William H----.......--.-- 
Beott,; Raymond. ......s....- ee 
RN IE lini ce cin en ce cnccuns 
Toch, Ernst 
Twomey, ten Goo: 
Waller, Thomas (deceased) -- 
Wodehouse, P. G 
a eee 


Meili Ssth aed, 5 hen cacncsccrsrne bem 


i haliny dachinaks np ebikeoal 


SES. chee dn cc mde 





| | 
1945 | 1946 1947 1948 1949 | Total 
| 
4,124 | 2,650 | 7,593 3,489 | 5,986 | 23,842 
4,403 | 4,378 | 4,302 | 15,398 | 6,224 | 34,705 
977 | 8,952 | 4,234] 4,766! 3,446 22, 375 | 
16,195 | 39,985 | 31,155 | 11,544 | 9,571 | 108, 450 
1,751 | 2,532 | 49,505 | 7,491 | 4,461 | 65,740 
432 | 92) 723] 873] 1,749| 3,869 
.....-| 10,513 | 14,198 | 8,719 | 11,331 44, 761 
6,027 | 30,865 | 17,906 | 17,084 | 3,491 75, 373 | 
53, 400 | 27,704 | 30,940 | 5,404 | 3,955 | 121,403 
1,300 | 2,438 | 3,069 5,917 | 19,592 | 33,316 
18,018 | 8,032 | 7,424 | 5,781 | 5,808 45, 063 
2,857 | 3,875 | 5,136 4,079 | 4,920 20, 867 
11,922 | 7,787 | 41,093 | 11,835 | 7,412 | 80,049 
6,925 | 3,742 | 3,514 2,859) 5,564 | 22,604 
2,387 | 8,025 | 3,046 | 4,431 | 4,710 | 22,599 
2,540 | 4,583 | 3,509 1,581 | 11,014 | 23, 227 
3,002 | 5,736 | 6,674 | 7,800 | 7,203 30, 415 
12, 264 | 13,052 | 3,342 | 2,148 | 7,747 38, 553 | 
31,792 | 9,748 | 21,941 | 19,734 | 6,687 89, 902 | 
410 | 2,235) 1,731 422 448 | 5,246 | 
| 13,216 | 1,855 | 1,526! 1,492 659 18, 748 
| 1,249] 2,493) 3,566} 1,531 | 2,479) 11,318 
| 10,726 | 29,499 | 10,494 | 22,505 | 19,245 | 92, 469 
877 | 6,851 | 45,504 | 11,204 | 6,592 71, 028 
2,934 | 6,467 | 9,605 | 7,982) 5.888) 32,876 
10, 024 | 14,685 | 19, 560 | 621 | 11,171 | 56,061 
21,462 | 8,970 | 16,772 | 31,606 | 10,511 89, 321 
8 | 1} 146] 17 | 37 | 209 
3,014 | 1,250 | 1,342] 1,641 | 11,445 | 18, 492 
1,971 | 4,794 | 6,486 | 1,710 | 2,880| 17,841 
1,901 | 1,839 | 4,168 | 2,198 | 2,056| 12,162 
1,848 | 5,261| 2707] 1.618| 945| 12,379 
16, 106 | 10,232 | 11,172 | 12,368 | 13,084 | 62, 962 
10, 089 | 14,834 | 19,679 | 613 | 11,015 | 56, 230 
200} 636} 132 135 | 1,063 | 2,166 
368 | 131 | 8,394 | 22,312] 6,305 37,510 
10, 253 | 14,195 | 14,059 | 15,493 | 13,354 | 67,354 
5,258 | 4,697] 4,214] 2,942] 4,335] 21,446 | 
18, 440 | 8,018 | 7,421 | 5,782] 5,808} 45, 469 | 
|310, 670 1333, 632 /286, 125 260, 191 1, 638, 600 





| 











47, 982 


5-year 
average 





Ps 4, 768 
| 6,941 
. 475 
21, 690 
13, 148 
774 

8, 952 
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Mr. LenGsrevper. I struck the names out. 

I will say in the case of a board member, who was in class AA with 
a 5-vear average performance of 2,916——— 

Mr. Roosrve tt. It is not necessary to strike the names there, 
because you are citing factual statements. That is all right. 

Mr. LeneasreLtper. Now the whole crux of the matter was that 
up to 1950, a member who was classified went before the classification 
committee and the committee said: ‘‘You get $50.” 

And the next member got $5,000. After that, the consent decree 
wanted to do away, as I thought, with this classification. ASCAP, 
who was not permitted any longer to classify members, found a 
detour. They started classifying compositions, and this is what they 
are still doing right now. 

You see, a member’s income is filtered out in so many ways that 
I could go on here for days to show you how the money is being taken 
away, here credits and there credits and so on. By the time you 
come to the bottom, there is nothing left. 

I am submitting an exhibit, 69, that is the writers’ distribution 
formula. 

From this, you can see the different columns and how complicated 
it is. But that is nothing. 

When you get into the workings, it is even more difficult. 

Mr. Roosrve.tr. The exhibit will be accepted for the record. 

(Exhibit 69 is a duplicate of exhibit A4, beginning at p. 518, and 
is not reprinted here.) 

Mr. Lencsre per. In one of these enlarged classification meetings, 
| found out that an estate like John Philip Sousa would get paid after 
the copyright had expired, and it would take him about 40 years until 
he would come down to the level where I was then. 

Now, I, as a writer, advocate very strongly a change of the copy- 
right law. I feel that the copyright law should take into considera- 
tion the experiences of other countries; like the 50-year copyright 
after the death of an author. I am in full agreeme nb ‘with that, and 
I, as a writer, of course, am inclined to say, ‘‘Let’s have as long a 
protection as we can.”’ But it cannot be that one acme gets it and 
the other does not. 

This, I think, is the job of the Congress of this country—to deter- 
mine how long a copyright should last. 

Don’t forget that when you pay out money to an expired, or for 
performances of an expired copyright that is in the public domain, 
you are taking away the money from new writers that have the per- 
formances and are entitled to this money. 

Mr. SHEEHAN. Well, now, you are stating an opinion of your own, 
there, I believe; is that not right? 

Mr. LenGcsreLper. No, this is not my own opinion about the 
actual workings. 

My own opinion is that it would be advisable, and I would be 
most happy, if the duration of copyright would be extended. 

Mr. Surenan. I mean, with reference to stopping everything, be- 
cause the copyright law expires. After all, ASCAP is a private group 
of people. They are not bound by copyright laws. They can pay 
as oan or as little as they want to people, once they agree amongst 
themselves. 

Is that not right? 
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Mr. LenGsFrevpDeER. I do not think that this would be lawful, but I 
am not an attorney. I will leave that to attorneys. 

The copyright provides that you have to pay for the use of a copy- 
righted work only for a certain time 

Mr. SHEenan. No, you had better check with your lawyer, because 
I can get a copyright on something, and I can sell the song or whatever 
it is, under the copyright, and they can agree to pay me for the next 
200 years or my estate. There is nothing illegal in that. That is a 
contract. 

Mr. LencsFrevper. But this is only a collecting agency. ASCAP 
is a collecting agency, sir. 

Mr. SHEEHAN. They have made an agreement in this particular 
case with John Philip Sousa’s estate. 

Is that not right? 

Mr. Lenesreiper. Yes, but they are collecting money from users 
of the music. The user of the music maintains that he is paying 
only for certain works. ASCAP cannot take this money received for 
certain works and distribute it at the board’s discretion, for instance, 
if they could do that, sir—and that is my opinion——— 

Mr. SHEEHAN. That is all I asked you in the first place: was it your 
opinion. 

Mr. LenGsrevtper. Yes, that is my opinion. 

Mr. Brown. Will the gentleman yield? 

Is not the point here that after 56 years a tune becomes a part of 
the public domain? 

Mr. LENGSFELDER. Yes, sir. 

Mr. Brown. And, therefore, any licensee cannot be charged a 
performance fee for performance. 

Is that correct? 

Mr. LeNGSFELDER. That is correct. 

Mr. Brown. Now, if any distribution is made, that is, to the original 
copywright holder or heirs, it cannot be made on the basis of current 
performance fees; is that correct? 

Mr. Lenesretper. That is correct. 

And I always feel that, for instance, it would be the same if ASCAP 
gets money for a song by Mr. Irving Berlin, and pays it to another 
writer. They have no right to take ‘this money. 

Mr. SHEEHAN. Well, the n, to be consistent with Mr. Brown, with 
your reasoning, any amount of money that ASCAP collects on a copy- 
right that has expired should not be paid to anyone, because whoever 
is getting it is getting a benefit that they do not deserve? 

Mr. LENGSFELDER. That is correct. 

Mr. SHEeenAn. So why should you want that? 

Mr. LenGsFELDER. | do not want it. 

Mr. SHEEHAN. You said it should be distributed to the present 
writer. 

Mr. LenGsFreLperR. No, not this money. 

Mr. SHEEHAN. Yes, you did. 

Mr. LenesFeLper. Sir, I think we have a little misunderstanding 
here. 

I say it is being taken away from me to be paid to this expired copy- 
right. I donot say that I want thismoney. ASCAP does not receive 
anything for this particular copyright. So, if they pay it 








Mr. SHEenan. They are receiving money from the station they are 
collecting it from? 
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Mr. LenesFELDER. No; because it has expired. 

Mr. SHeenan. The station has agreed to pay ASCAP, because 

Mr. LenesFeLpER. No station agrees to pay for something that 
they do not have to pay for. 

Mr. SHeeHan. How can ASCAP then collect for something they 
do not have the right to collect for? 

Mr. LenesretperR. They do not collect. That is just the point. 
They do not collect. But they pay to this writer. 

Mr. Wernstein. May I clarify that? 

ASCAP has no special contracts with the different writers or 
publishers. They have one uniform contract which is binding on 
everyone. 

So far as I understand, they never make any special contract with 
anyone. The same contract they made with Irving Berlin, they 
made with everyone else. 

They have a printed form contract, and they do not—none of those 
contracts contain a provision that after a copyright comes into public 
domain that royalties will continue. 

Mr. Roosevett. All right, sir. Let’s go ahead. 

Mr. Lonesre.per. The same objection came up in the case called 
Moonlight and Roses. 

A nonboard member acquired the song, and this member was then 
told that he could not collect any availability and seniority for this 
song, which was a renewal of the copyright. For the first 28 years 
this copyright belonged to one of the publisher members of the board. 

When this new firma acquired the song, they were told, that they 
would be paid only out of the current-performance fund, and that the 
availability and seniority wou!d still be paid to this board member, 
who no longer owns the copyright. And the appellant was told that-— 
this is a shortcut from my statement—he could get his 5 years’ 
availability and seniority after the copyright had expired, which I 
think is not proper. 

This is exhibit 70 and exhibit 71. 

Mr. Roosnvett. The exhibits will be accepted for the record. 

(Exhibits 70 and 71 are as follows:) 





Exuisit No. 70 


BEFORE THE BoarpD oF APPEALS OF THE AMERICAN Socruty OF COMPOSERS, 
AUTHORS, AND PUBLISHERS 


Appeal of Charles N. Daniels, Inc., re ‘‘Moonlight and Roses’’ 


DECISION 

APPEARANCES: 

For appellant Charles N. Daniels, Inc.: Lew Dreyer, Esq. 

For Publishers Classification Committee: BERNARD Goopwin, Esq. 

Also present: HerMAN FINKELSTEIN, General Attorney of the Society. 

This appeal involves an interpretation by the Publishers Classification Com- 
mittee of the following rule announced to the publisher membership of the Society 
on October 10, 1952, in a letter accompanying the checks for the third quarterly 
distribution of that year: 

“AVAILABILITY FUND: 

“This fund to be continued at 30 percent, as at present, the computation of the 
pro rata availability credits for each publisher to be made as follows: 

“‘(a) Performance credits to be accumulated for the last five calendar years, ex- 
cept as to new publisher members, whose accumulation will be for the period of 
their membership. 
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“(b) From the established totals of (a) there will be deducted the total per- 
formance credits of any compositions appearing in the Society’s survey for the 
first two calendar years. 

“(e) The resultant total, that is (a) minus (b) above, will be the availability 
credits for each publisher member 

“In order not to create too great a dislocation because of the adoption of the 
above plan, it was decided that assuming the Society’s income does not fal! below 
that received for 1951, the following safeguards will apply: for the first year (that 
is until October 1953, publisher members will receive quarterly on the new basis 
from the combined Seniority and Availability Funds not less than 80 percent of 
what they received for the average quarter in 1951 from those Funds; for the 
second year (commencing with the October 1953 distribution) they will receive 
not less than 70 percent of what they received in 1951, and for the third year they- 
will receive not less than 60 percent of the 1951 figure. Thereafter the plan will 
be fully operative without any adjustments with respect to the amounts received 
in 1951.” 

The composition involved is “Moonlight and Roses” written by Charles N. 
Daniels and copyrighted on January 10, 1925. Appellant Charles N. Daniels, 
Inc., represents that it has acquired the rights for the renewal period commencing 
January 10, 1953, from Mr. Daniels. 

The performance credits for the last five years of the original term of copyright 
will continue to be a factor in computing the original publisher’s availability 
rating on a diminishing basis over a five-year period under that part of the rule 
quoted above, which states that for this purpose pe ‘rformance credits are ‘‘to be 
accumulated for the last five calendar years.’ C eg for performances com- 
mencing as of January 10, 1953, are being tabulated for availability purposes as 
part of the catalogue of Charles N. Daniels, fob. 

The representative of the Publishers Classification Committee stated that 
according to the 1952 ruling, the appellant will get full availability credit for 
performances each year for the 28-year term of copyright renewal. Computations 
will be on a five-year basis as explained above. Each year’s performance credits 
for the renewal period will be included in appellant’s availability rating for a 
5-year period. 

Appellant argued that the Publishers Classification Committee incorrectly 
interpreted its 1952 rule; that if it was correctly interpreted, it was illegal and in 
conflict with the copyright law. 

We do not feel qualified to pass on the legal questions, the only question which 
we may properly consider, therefore, being whether the 1952 rule was correctly 
applied in this case. We find that it has been correctly applied and that the 
appellant, the present copyright owner of the song in question is being accorded 
full availability credits for the entire 28-year period. 

We are assured by the Societv’s General Attorney, Herman Finkelstein, that 
the rule is valid and does not contravene anv law. 

We recommend that the members of ASCAP be informed in detail, as to the 
practice presently employed by the Publishers Classification Committee in the 
matter of accruals in computing the distribution of the availability fund. This 
may be done by distributing copies of this decision with such additional matter, 
such as examples, as may be considered appropriate. 

The decision of the Publishers Classification Committee is unanimously 
affirmed. 

Boarp oF APPEALS, 
ABEL BaEr, Chairman. 
JosepH A. FIscHER. 
Frep Fox. 
Dovueias Moors. 
JOHN REDMOND. 
JosErH H. Sant y. 
Avucust 1955. 





Exuisit No. 71 


New York, N. Y., July 6, 1955. 
AMERICAN Society oF Composers, AUTHORS, AND PUBLISHERS, 
New York, N. Y. 
GENTLEMEN: The authorship of Moonlight and Roses is credited to Ben Black 
and Neil Moret, which latter name is a pseudonym of Charles N. Daniels. The 
work was originally registered in the name of Villa Moret, Inc., on January 10, 
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1925, and was renewed on January 10, 1952, the new term starting January 
10, 1953. 

Charles N. Daniels, Inc., whom I represent, claims the ownership of the renewal 
term of this work. Robbins Music Corp. claims a part of the renewal but that 
is not an issue before this board. 

The question before this board is the validity of the current ruling, stated by 
Mr. Murray in his letter to my client dated March 17, 1955, to the effect that the 
the publisher during the original period of copyright. is entitled to receive avail- 
ability credits during the first 5 years of the renewal period notwithstanding the 
fact that the said publisher claims no ownership in the copyright or performance 
rights of the composition for the renewal period. A copy of Mr. Murray’s letter 
is attached hereto as exhibit A. 

A statement that a person who does not own any rights in a property has a 
right to income from that property will in every case be greeted with a very 
incredulous reaction. Such was the reaction of my client upon receiving notice 
that it was not receiving the full availability credits on Moonlight and Roses 
during the renewal period. 

In order to discuss this problem logically and reasonably, we must first establish 
our premises by definition. The most important definition is that of availability 
itself. I offer the following definition of availability: ‘Availability is a sum of 
money awarded to a copyright by the society for the purpose of rewarding such a 
work to the extent that the performance surveys are not a fair index of their true 
value.’’ This definition is found in an article entitled ‘Seven Copyright Prob- 
lems Analyzed”’ at page 79, the author being your general counsel, Mr. Herman 
Finkelstein. We therefore can readily see that availability is a form of perform- 
ance payment in that it is a method used by the society to adjust the performance 
surveys. 

If such it be, then it would follow without a doubt that the person entitled to 
the performance payments is entitled to the availability payments as both are of 
the same class. 

If there is any other definition of availability, it has certainly been given no 
publicity and under any circumstances would have to conform to the consent 
decree of March 14, 1950, as amended, whereby the society is ordered ‘‘to distrib- 
ute to its members the moneys received by licensing rights of public performance 
on a basis which gives primary consideration to the performance of the composi- 
tions of the members as indicated by objective surveys * * * periodically made 
* * *” A definition other than the one given by Mr. Finkelstein could certainly 
not be considered a payment basis giving primary consideration to performance, 

From the above definition, it is clear that availability attaches to a work rather 
than to a publisher and that a transfer of title to the work must necessarily carry 
with it the right to all performance moneys including availability. 

There is another consideration to be discussed and that is in connection with 
the right of this society to promulgate a rule which conflicts with the copyright 
law and which further is to the detriment of some members and to the bene:it of 
others, but not on an equal basis. Let us take the first of these elements which 
is that of the copyright law. As you gentlemen are well aware, no one can stretch 
the original period of copyright beyond 28 years from the date of registration or 
publication whichever is first. Any endeavor in that direction, even for 1 day, 
is fatal. 

What is the effect of the hangover availability rule presently in existence? 
Obviously it extends the original period of copyright for a period of 5 vears. This 
is illegal and unwarranted. It is unwarranted because it benefits the holeer 
during the original period of copyright to the detriment of the owner cf the sepa- 
rate and distinct renewal period. It might be understandable for the society to 
declare a rule to the effect that for 5 years after a copyright goes into the public 
domain, the society will continue to pay on an availability basis until the 5-year 
basis is absorbed. This would benefit all those who hold a copyright just prior 
to its entering the public domain. 

The way the society is set up, the members of the board who adopt these rules 
are the holders of a large majority of works having appreciable a, ailability ratings 
in the original period of copyright. In many cases, the same publishers will hold 
a copyright during the renewal period, but, in most cases where there is a change- 
over of ownership from the original period to the renewal period, the former 
holders of the copyright will be the men on the board making the rules. It would 
seem that the composition of the board making the rules would prevent the 
passage of such rules which are, in most cases, beneficial to them and to the 
detriment of other members. 
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Mr. Murray, in his letter of March 17, 1955, supports the rule on the basis 
that (a) no composition receives availability credit for the first 2 years; (6) it 
takes 5 years for it to receive its full 5-year basis of credit in its seventh year of 
copyright; (c) because the availability starts this way, it must end this way; 
(d) where the ownership changes, the original publisher continues to get his 
diminishing credits over a 5-year period while a new publisher is picking up addi- 
tional credits; (e) the new publisher is being benefited because he doesn’t have to 
wait 2 years before starting to accumulate his availability. 

I presume the rule is based on this reasoning and I further presume that if the 
reasoning falls, the rule will fall. I therefore wish to demonstrate the fallacy 
thereof: 

(a) It is not true in every case, nor is it true in the case of Moonlight and Roses, 
that the publisher had to wait 2 years after its first performance or copyright to 
get his availability. Moonlight and Roses was published and had an availability 
value (1936) long before the 2-year rule came into effect in 1952. When the new 
rule was promulgated, there already existed a 5-year basis on which availability 
was specifically given to Moonlight and Roses. Therefore, in the case of Moon- 
light and Roses, the evaluation of availability credits did not commence in the 
way that Mr. Murray states. 

(6) Mr. Murray premises the whole argument on a definition of availability 
directly contrary to that given by Mr. Finkelstein. Mr. Murray implies that 
availability belongs to a publisher without relation to a performance basis. 
This may have been true many years ago before there were formal surveys and 
when the classification committee used to take the informal surveys plus their 
experiences and evaluate each composition as A, B, C, D, etc., and come up with 
an alphabetical classification. That had a very general relation to performances 
but was also based on the personal evaluation of the value of a copyright to the 
society. It does not apply today. 

(c) If availability is a measure of performance, as Mr. Finkelstein says it is, 
then Mr. Murray’s statement that the original publisher continues to get his 
diminishing credits while a new publisher is picking up additional credits is 
completely unreal. Unreal because availability is a performance payment. If a 
member of ASCAP is not receiving availability.”” which is a sum given to reward 
works to the extent that the performance surveys are not a fair index to their 
true value, he is being underpaid and unequally treated to his detriment. 

Further, Mr. Murray states that availability credit during the first term of the 
copyright was given to Villa Moret, Inc., and that Villa Moret presently receives 
such availability credits. It is a matter of record that by contract dated January 
28, 1954, Robbins Music Corp. has been the grantee of the exclusive performance 
rights, specifically those exercised by ASCAP with reference to Moonlight and 
Roses and other Villa Moret copyrights. This agreement was extended to 1959. 
It is therefore difficult to understand how Villa Moret can be credited with any 
availability on Moonlight and Roses when it has not since 1944 been the owner of 
the performing rights. 

Therefore this dispute assumes an even different character. The former 
publisher possessor of the performing rights, Robbins Music Corp., according to 

fr. Murray, has not received availability credits although it was the possessor 

of the rights on which availability must be based. Therefore, I ask where are the 
availability credits? If they are being given to Villa Moret as a publisher mem- 
ber, there is no basis for it. If they are being given to Robbins Music Corp., its 
license cannot extend beyond the original period of copyright and it can have no 
interest in it whatsoever. 

In the interim, Charles W. Daniels, Inc., the owner of the United States copy- 
right in the renewal period, is deprived of its property. There is no basis for sucha 
disposition. 

Lastly, I want to make a comment on the rules of the society in general. Every 
time a rule is promulgated, it is known to a select group months prior to its 
adoption and the remaining members must rely on hearsay and trade gossip. 
When it is finally adopted, it is in many cases given very little publicity. if any. 
In the case of the rule on availability-hangover, I have never seen a general release 
on the subject. 

Therefore, the hangover payment to the prior owner can be considered the 
same thing as an unrecorded lien on property purchased by a bona fide purchaser 
for value without notice. In every case of this kind, the courts will summarily 
dissolve such an inequitable lien. There is no reason why this board should act 
in any but an equit»ble manner. 

To summarize: The rule of the society as to avsilability-hangover is illegal. 
It is not premised on the actual definition of availability; further, it is completely 
inequitable and in any case inapplicable to the matter of Moonlight and Roses. 
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I therefore request that this board find that Charles N. Daniels, Inc., is entitled 
to all availability payments commencing with the second quarterly payment 
after the renewal period began. 

Sincerely yours, 


Lewis A. DREYER. 





Exuisit A 


AMERICAN Society oF Composers, AUTHORS, AND PUBLISHERS, 
New York, N. Y., March 17, 1956. 
Re Moonlight and Roses. 
Lewis A. Dreyer, Esq. ; 
Charles N. Daniels, Inc., New York, N. Y. 

Dear Lew: In your letter of March 11 you said that one of the things you were 
complaining about was that Robbins Music Corp. has been receiving availability 
credits and not Villa Moret Inc. I wish to assure you again that the publisher 
receiving availability credit for the first term was Villa Moret Inc. and not Robbins 
Music Corp. 

The second item in your letter relates to the mechanics for tabulating availa- 
bility credits when the rights for the renewal term pass from the original publisher 
to another publisher. 

As you know, no composition receives availability credit for the first 2 years. 
Thereafter its availability credit rises gradually from a l-year credit (in the third 
year) until it reaches a 5-year basis of credit (in its seventh year of copyright). 

Inasmuch as the evaluation of availability credits commences in this way, by 
the same token a publisher will find that at the end of the copyright term he 
has certain accumulated availability credits on a composition which will continue 
to count in the distribution until those credits are completely absorbed which will 
be in the fifth year after the expiration of copyright. 

As I have already said this method of calculating availability credits is a yard- 
stick. No composition ean get more than 54 years of availability credit; but, 
because availability credits are accumulated on the basis of 5-year periods, those 
54 years of credit enter into computations for a period of 59 years. 

In those cases where the ownership changes after the first term, the original 
publisher continues to get his diminishing credits over a 5-year period while a 
new publisher is picking up additional credits. As the old publisher drops credits 
for certain years, a new publisher gets his availahiity credits beginning with the 
very first year of the renewal term. In the case of the original publisher, however, 
his credits do not accumulate for the initial 5-year period until after the end of 
the first 2 years. The renewal publisher does have an advantage over the original 
publisher inasmuch as he does not have to wait 2 years before enjoying avail- 
ability credits. 

I trust the foregoing answers your inquiry. 

Sincerely yours, 
Ricuarp F. Murray. 

Mr. LencsreLper. In August 1951, as I have mentioned previously, 
I secured more than 15 percent of ASCAP’s membership to petition 
for a general meeting. I had devoted weeks to copying addresses of 
the members at ASCAP’s offices. 

After this, ASCAP refused to let any member have addresses of his 
comembers. ‘This, of course, prevents a member from communicating 
with his comembers and exchanging information. 

The society checked the signature of these members and then called 
a meeting for September 20, 1951. At this meeting, ASCAP’s board 
submitted a proposition to create a Lengsfelder committee, with me 
as the chairman, which would sit with the classification committee 
and try to iron out admitted inequities. 

Our committee had the greatest difficulty even getting to meet 
with the classification committee, and very little was accomplished. 

We were told by the classification committee that in 5 years all 
inequities would be ironed out, all members would have reached the 
proper objective level. We were also told by the board that the same 
claim had been made to the Justice Department. 
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To show you how it really worked out, I submit exhibit 72, which is a 
scale showing the natural averages of a writer-member under which 
he moves up and down, and the adjusted averages. 

They had to install adjusted averages because this whole thing got 
absolutely crazy. 

(Exhibit 72 is as follows:) 


Exuisit No. 72 


Sustained performance fund, September 19565 
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You find writers in a class way up, that have to make half of the per- 
formances that the fellow has to make in a lower class, because these 
initial figures that I talked about were put in as the basis of the whole 
system. As of today these averages are as cockeyed and as crazy as 
anything you have ever seen. It looks impossible, and the writers do 
not understand it. To make it more confusing you have now also 
adjusted averages. I must tell you that I checked my last statement, 
and I could not find a reason why I was demoted, because [ had met 
the average of my class. I am still in the state of finding out how 
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come that I was dropped in classification. It is one of the most com- 
plex things. 

Mr. Roosrevett. Could I ask you what page you are on now? 

Mr. LENGSFELDER. Page 26. 

Before the consent decree went into effect, insiders, of course, knew 
that something would happen, a change of distribution, and the 
insiders went to the classification committee and tried to get a higher 
rating. One board member—I struck out the name here—was moved 
from class BB to class A. I could not even get before the classifica- 
tion committee, and | submit a copy of my letter, dated November 24, 
1951, as exhibit 73, which proves my attempt to go before the classifi- 
cation committee. 

Mr. Roosrve.tt. The exhibit will be accepted, and made a part of 
the record. 

(The document referred to is as follows:) 





Exuisit No. 73 
NOVEMBER 24, 1951, 
WRriTER’s CLASSIFICATION COMMITTEE OF ASCAP, 
New York, N. Y. 

GENTLEMEN: Great inequities in the distribution of domestic royalties and 
poor handling of my foreign royalties’ collection have caused by request in June 
1950 to appear before your committee and seek adjustment. So far my request 
has been completely ignored. 


I am herewith repeating my request and hope that this time it will receive 
immediate attention. 
Cordially yours, 


Registered No. 371332, November 26, 1951, Central Station. 


Mr. Lenasrevtper. After the consent decree went into effect, the 
members had some very crazy and unfair income. I submit a chart, 
exhibit 74, which shows how the different board members fared. I am 
talking about board writer members now. Below, I show how an 
outside member made out, as well as the performances these members 
had. If you translated these performances strictly into money 
received, eliminating all seniority and availability and any other 
factors, it would come out that one member got $15.02 per performance 
credit, and after the consent decree, due to the seniority and avail- 
ability columns, although he did not have any performances to hold 
him in this class, he got $18.22 per performance. This compares, for 
instance, to Mr. Hammerstein’s income of 15 or 16 cents per perform- 
ance in this chart, and outside board members got somtimes as low 
as 2 cents per performance. 

Mr. Hammerstein, of course, having his share in the publishing 
firm, no doubt took a lesser figure as a writer. 

Mr. Roosrve.t. Well now, I am going to have to object to that 
part of the testimony, again, where you say that he voluntarily did 
that. You do not know whether he voluntarily did or what 

Mr. LencsreLpEeR. Maybe he was forced to do so. 

Mr. Roosrve.tr. I am afraid that is hearsay or conjecture. We 
will strike that sentence beginning with ‘(Hammerstein, who sits as 
a writer on the board of directors * * *” through to the end of 
the paragraph. 

Mr. WEINSTEIN. We ask that exhibit 74 be accepted in evidence. 

Mr. Roosgvett. Exhibit 74 will be accepted and made a part of 
the record. 

(The document referred to is as follows:) 
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1950 1951 
Pinky Herman: Class DD, Admitted to ASCA P Nov. 23, 1937: 
I IN ois 5nd o bnstdenntel cddidedhdisihédabeablis tests sates 3. 332 3. 032 
UOT CETIY CORTINOR os. noc cme neenewnns oscil ceaiathiall th haa aaa $219. 73 $222. 21 
EE IS oo web chee wccencnanndinn io ceedn te eeaeaee Cae $878. 92 $888. 84 
Per performance. -__...........- dik vik abd Ledbaks dljudbedddiadihienhe dutibckles $0. 26 $0. 29 


Mr. Lenesre.Lper. I would like to strike out, to save time, the 
bottom of page 27, from “I was told * * *” right through until “the 
publishers income today * * *.” 

Mr. Rooseve tt. It will be stricken. 

Mr. LenGsretper. Page 27 and page 28. 

The publisher’s income today is divided as follows: Fifty-five percent 
of the income is credited to current performances, 30 percent to 
“availability,” and 15 percent to “‘seniority.”’ 

Now, how these formulas are being applied. Aside from the 
things that go into these formulas, the application, again, is dis- 
criminatory. I circulated on October 8 a letter to the membership, 
which I offer as exhibit 75. 

Mr. Roosevett. The exhibit will be received. 

(The document referred to is as follows:) 


Exaurpeit 75 


ScarsDA.E, N. Y., October 8, 1956. 


DEAR FELLOW MeEmrEerR: How many of your copyrights have accumulated 
20,000 credits in the ASCAP logging system? I’m afraid you will not find many 
unless you belong to the select group referred to by L. Wolfe Gilbert at the last 
general meeting as ““The Powerhouse’’. 

You have just received a new distribution plan which emphasizes—more than 
ever—the special treatment arbitrarily accorded this little group, against the 
rest of the membership. This new plan gives full credit for use as background, 
cues, bridges, etc., only to songs with a minimum of 20,000 credit points, thus dis- 
criminating against the rest of the ASCAP repertoire. This ruling clearly follows 
the pattern of previous rulings that place highly inequitable premiums on some 
old material—at the expense of more recently created works. It is a flagrant 
betrayal of the ASCAP credo, which reads: ““ASCAP fosters and safeguards the 
musical talent of American youth by increasing incentives, providing security, 
and protecting their creative product.” 

There is an interesting note to this development. A few members and I dis- 
covered that the special group was giving itself full credit for background music 
in violation of the official plan—in effect until now—which stated: ‘Background 
cue music, i. e., music used as bridges, cues, or merely background, whether written 
especially therefor or just selected from the society catalog and thus used, shall 
be credited as follows: 

“For performances by less than 3 instruments, one-tenth of 1 percent of a point 

“For performances by 3 or more instruments, 1 percent of a point.’ 

The membership should demand that either the moneys collected in breach of 
the rules be returned to the treasury, or else that all members who received a 
pittance for their background music be reimbursed for their losses. 

The small controlling group already 

1. Collects seniority and availability moneys as high as 165 percent, in addi- 
tion to the 100-percent-performance moneys. (Compare this with younger, 
successful publishers whose seniority and availability earn less than 1 percent.) 

2. Reaps a fortune from the usage of theme songs, while eliminating their 

competitors from this income by setting up subjective distribution formulas. 
(Would you believe, to cite an example, that just one song—belonging to a 
board member—received in excess of 150,000 credits for 1 year? With the 
help of his seniority and availability, this should have amounted to approxi- 
mately $80,000. The song was neither a plug song nor a top-ranking 
standard.) 
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3. Set up a logging system which logs sources completely out of proportion 
to their payments. (A change in this logging system, although woefully 
inadequate, is about to be put into operation, but only because your Govern- 
ment protected your interests after the true facts came to its attention. 
Now I have evidence that even network logging is far from accurate. You 
would do well to keep exact records of your network performances. And I 
advise you to extend the checking to include foreign royalties as well.) 

Further threats to your very existence are already looming. The publishing 
firms on the board, owned by the motion-picture companies who make their own 
TV films and then sell them to the stations in which they acquired interests, will 
soon control the entire TV performance income. This monstrous situation is 
further aggravated by the fact that these very same firms are judge and jury in 
making the rules of royalty distribution. 

I have spared you the many complicated details of this serious situation, but 
my committee and I will be happy to discuss and explain the various aspects of 
all the matters with any member who has the desire to help remedy the inequities. 

We believe that, above all, ASCAP needs an informed membership. 

Cordially, 

H. J. LENGSFELDER, 

Mr. Lencsretper. There was a rule in the distribution formula 
that said background music, regardless of whether it was written es- 
pecially or merely for background, and there is an exact quote in my 
statement, should receive one-tenth of a point if it was played by less 
than 3 instruments, and 1 percent of a point if it was played by more 
than 3 instruments. 

I submit copies of logging sheets of the society as exhibits 76, 77, 
78, and 79 

Mr. Roosgevett. The exhibits will be accepted and made part of 
the record. 

(The documents referred to are as follows:) 
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Exursits 76, 77, 78, 
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Mr. LenGsFELDER. But the members of the special group, despite 
this ruling, got full credit for the use of their songs as background. 
And this is substantial money; this is no longer a thousand or two 
thousand dollars. This goes into hundreds of thousands of dollars, 

Now here is the difference, that for the same use, under the same 
circumstances, one member gets one-thousandth of a credit, and the 
other gets a full credit. 

Mr. Roosevett. Has that ever been explained to you, why that is? 

Mr. Lengsrevper. Yes, because they say the use as background 
music is not as important, and, therefore, it should get only fractional 
credits. 

Mr. Rooszverr. Who decides whether it is important? 

Mr. LenesretveR. The classification committee makes all these 
rules. We have nothing to say about it. 

This rule went into effect, and, therefore, I felt the board had to 
be bound by this rule just as much as the other members. However, 
} found these full credit points there, and I asked Mr. Murray, 
“How come?” I was getting a fractional credit, pennies, and these 
members were receiving substantial amounts. He told me that these 
songs had acquired 20,000 credits, and that these 20,000 credit songs 
are entitled to get full credit. [ asked him where that was written 
in the rules. I never received these rules. The rules I received read 
differently. He referred me to a catchall phrase where it said the 
classification committee, which is the board, can decide if the issues 
are doubtful. 

Now, first of all, { do not see any doubtful issue here, nor did we 
know about that. There are other rules in the society of which we 
have never heard before. These rules are not always made available 
to the members. Only after I had complained to the Justice Depart- 
ment, for instance—and obviously they must have done something 
about it—the writers got the chart which shows how they move. 
Before that we could not check anything, we just had to accept 
ASCAP’s figures. I tried on some occasions to get one of these 
charts, and I could not obtain it. 

Now these charts, even though they are hard to understand, since 
last year, I believe, are being mailed to the members. 

Also, being on the subject of secret rules, I, for instance, did not 
know the rules that gave a theme song full credit, prior to the present 
rule. These rules are changed every few months, which makes it 
even more difficult. There were three criteria which made a song 
eligible for full credit. But we did not know these criteria. 

he board, who knows these rules, and they are not circulated, of 
course, is at a further advantage because they can comply with them. 
A member, who does not know what the rules are, cannot comply. 
But this is the absurd situation that we are facing. 

Mr. Brown. While we are on those rules, you specialize in instru- 
mental music, I take it from this testimony? 

Mr. LenasFrevper. A great deal. 

Mr. Brown. Now there is quite a bit of instrumental music used 
on wired music setups like Muzak and so forth, is that not true? 

Mr. Lencsrevper. That is correct. 

Mr. Brown. You receive performance credit for wired music? 

Mr. LenasFevper. I do not. 

Mr. Brown. Does ASCAP receive any fees? 











POLICIES OF ASCAP 119 


Mr. Lenesretper. They do. This has all been thrown into one 
pot and then distributed under a formula and under logging systems 
that are made by the board of directors. 

Mr. Brown. Mr. Chairman, could I direct a question or two on 
that to Mr. rinkelstein? 

Mr. Roosrvett. Yes. Mr, Finkelstein you do not mind answer- 
ing Mr. Brown’s questions? 

Mr. FINKELSTEIN. Not a bit. 

Mr. Roosgveut, Thank you. 

Mr. Brown. Now how does that work, Mr. Finkelstein, on wired 
music. 

Mr. Finxetstern. The wired music firm supplies programs to res- 
taurants or hotels or tavern, and they have a license from the society 
at the source. That is, they have the right to sublicense all these 
establishments. There is no survey of those performances because 
Muzak does not report to the society any of its performances, any 
more than does a dance hall or any night club report these perform- 
ances. 

There was a time, back in 192), when the society sent post cards to 
all its then licensees. That was the first year it ever distributed any 
money, though it had been in business 7 years—the first year that it 
had enough to distribute, the first year it had enough to pay its first 
general counsel, Nathan Burkan, who had worked for 7 years without 
any fee. 

Mr. Brown. It is a blanket license? 

Myr. Finkensrer. It is a blanket license, surely. 

Mr. Brown. You told me this morning that you get approximately 
2% percent of gross receipts from advertisers on radio broadcasting 
and television broadcasting. Now what percent do you get on 
Muzak or wired music instrumentation? 

Mr. Finxeutstern. That is now in litigation in the court, before 
Judge Ryan of the Federal district court of New York. Under the 
society’s consent decree, if the user is dissatisfied with the rates 
quoted by the society, merely by application to the society in writ- 
ing, the user has a license, willy-nilly, provided that within 60 days 
he applies to the Federal court for the determination of a rate—if we 
cannot agree on a rate with him. 

There is such a proceeding pending now in the United States District 
Court for the Southern District of New York, and that matter is 
undetermined. 

Mr. Brown. What is the asking percentage in ASCAP? 

Mr. Finke stein. The rate that was in effect before the current 
proceeding was filed was a rate of either 2% or 3 percent or 5 or 6 
percent, depending upon whether Muzak installed the sound appara- 
tus in the premises, with a provision that as to certain premises the 
rate shall not be less than $26 a year. 

Mr. Brown. You made no survey of music used in those installa- 
tions? 

Mr. Finxetste1n. No. By the way, if such a survey were made, 
it would be top-heavy with the writers and publishers about whom 
Mr. Lengsfelder is complaining. 

I do not think his works are ever performed—the works in his 
publishing catalog were ever performed by Muzak. He would know 
that himself 
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Mr. LenGsreLtpEeR. How do you know, Mr. Finkelstein? 

Mr. Brown. Just a minute. If you have never made a survey, 
how can you say that? t 

Mr. Roosrvett. I think you had better withdraw that last state- 
ment. 

Mr. FInKELsTEIN. I ask leave to withdraw it. Thank you. 

Mr. RoosEvetr. Very well. 

Mr. FinkesTein. I was asked whether I had ever seen one. 

Yes; Muzak does. If you go into a restaurant, you have probably 
seen yourself that blue program sheet they have with the compositions 
performed there. 

And I have observed the kind of music that they have listed on those 
charts, that it is generally music from the shows and all that kind 
of thing. 

Mr. Rooseve tr. Is the income of the society from this particular 
type of thing considerable? 

Mr. Finxetstern. | would say not relatively. I think that is—— 

Mr. Roosevetr. 5 percent, 10 percent of the total? 

Mr. Finxkexstern. I would say it is much less than 5 percent. 

Mr. Roosrvett. Much less than 5 percent? 

Mr. FINKELSTEIN. Yes, sir. 

Mr. Brown. What would that be in round dollars? 

Mr. Roosevetr. If I am correct, about $24 million is roughly 
the total received by the society. 

Mr. Finxetstern. Yes, I would—I am going to guess, but I would 
say it is under, certainly under, $500,000. I do not know how much 
under. 

Mr. Rooseve tt. Thank you. 

Mr. Finxetstern. Thank you. 

Mr. Roosgvett. Will you proceed, sir? 

Mr. Lencsretper. Let’s get right along and put in the exhibits. 

I would like to mention again these theme song credits. This is 
extremely important because there are millions of dollars that go 
into these theme song credits. 

I would like to say that after I discovered the discrepancies between 
the special group’s payment and my own and other member’s pay- 
ments, the board made an official rule that songs that had 20,000 
credits would get full credit used as background. 

This is a rule that applies also to theme songs. What does it 
mean? It means that only the song that has been either a tremendous 
success or is an old-time song can comply with these rules. It means 
that one song—lI figures out that one song by a board member used 
on such themes and background got about $80,000 a year. 

If I were to have a new song used the very same way on the very 
same program, | would have not even received $80. 

Mr. Stanley Adams in a recent court hearing hinted that there 
were some kickbacks on these programs that produced so much 
money. I do not adhere to these practices of payoffs and kickbacks, 
but just for the sake of justice, how can a small publisher who gets 
less than $80 for the use enter into competition on this bribe situation 
if he gets only $80 or less than $80, and the other fellow gets $80,000? 

Mr. Brown. Mr. Chairman, now these allusions to kickbacks and 
bribery and so forth, may I respectfully suggest that if the witness has 
actual instances that would be of material value in this case, that 
might—— 
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Mr. LenasFeLper. It is reported in the newspapers as hinted by 
Mr. Stanley Adams in the Loeb case and the testimony should be 
available. I do not think 

Mr. Roosgrve tt. I think the Chair will rule this really is not con- 
sequential to this, and we will strike that part of the testimony. 

Mr. Lenesrevper. In order to substantiate my claim that these 
songs get, or have received, the 20,000 credits, during the hearings of 
the Kassner case the society produced a total of 616 cards showing 

compositions that received on January 1, 1955, full credit because 
they had accumulated 20,000 credits, This is the important thing, 
to receive the big amounts against negligible amounts. 

Of these 616 cards, I found 45 belonging to BMI that should not 
have been in at all, but ASCAP just kept a record. Of the 579 left, 
417 belonged to board members and 164, that were then left—well, 
let’s say the larger part, should belong to other members. 

Among the 164 there might be still some belonging to board members 
that I could not identify. But what I could identify showed that 73 
percent of these songs belonged to board members. 

And because Mr. Finkelstein quoted the Loeb case, where it says 
the writers received hundreds of thousands of dollars for the use as a 
theme song, I would like to mention that most of the well-known 
composers on the board also receive a tremendous share of their per- 
formance credits through the use of theme songs and background music. 

So all this income they are getting is not always on “straight per- 
formances, where they are in competition with other members. 

Mr. Moore. Is it your contention that there is more music, or more 
compositions being played today of those that are not paid as 0 posed 
to the heavy unbalance that exist in favor of, say, specifically. the 
board members here? 

Mr. Lenasrevper. I did not quite get the question, I am sorry. 

Mr. Moore. In other words, do you feel there is more music which 
cannot be definitely attributed to these board members being played 
today for which the writers are not getting paid? 

Mr. Lenasrevper. No, I think it is the other way around, the 
board members get the lion’s share. There is no doubt that they 
are getting all they can get—— 

Mr. Moore. All right, now that j is, I thought, the point that you 
are trying to make. Now for you to be a protestant of that you must 
feel that they are getting an unfair share? 

Mr. Lencsre.per. That is correct. 

Mr. Moore. And that there is more of other people’s music being 
played than they are getting credit for? 

Mr. LENGSFELDER. Y es, sir. I maintain that, and I have proof to 
back it up. This is the reason I went into the publishing field myself, 
because as a writer I had no chance to challenge any figures given to 
me. We had songs out that were played on nearly every station 
throughout the country. We had letters from disk jockeys and so 
on, and ASCAP did not show one single performance. And then I 
decided I must go into the promotion of my songs myself, which the 
big writers and ‘publishers and some of the smaller ones were doing 
already. I then recorded instrumental music at a substantial expense 
because I felt there was a need for it. I solicited the various stations, 
thousands of stations, and received such gratifying answers and such 
glowing reports that I went out and recorded more such music because 
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I felt it was accepted and I would get my performance moneys for it. 
However, I have here with me, cards and records from hundreds, many 
hundreds of stations showing thousands and tens of thousands of per- 
formances, and none of these showed up in the ASCAP logs. You can 
name any State in this country, and I will show you radio stations and 
program directors who have written for the recordings. Not only 
that, but in today’s market—I must explain that because it is a peculiar 
situation—radio stations are swamped with recordings because every- 
one wants to get his music played and promoted. And it gets to the 
point where publishers and record companies spent a tremendous 
amount of money to promote these records, going to the disk jockeys, 
sending them literature, and all kinds of things. 

In our case here, I was able to get stations to pay for these records 
because they needed them, which is definite proof that they were 
played. A radio station, or a television station would not pay a 
nickel today for records they could not use. They get plenty free. 

Mr. Moors. Who do they pay? 

Mr. Lencsretper. They pay the record company for sending 
them the records. And I have the proof, with the order blanks and 
check slips and everything here, and there are hundreds of them in 
all States. These are good stations not just a little station some- 
where: Westinghouse Broadcasting, NBC in Los Angeles, and so on, 
that order these records. Then I have proof where the stations write: 
“We have worn out the records which we had for 2 years. Will you 
kindly supply us with new records and bill us for them?” I have 
telegrams from stations where they say: “Send me the records and 
bill us” without asking how much they are. I have all this proof. 

I have gone up to ASCAP time and time again. I have spoken to 
the manager; the president, Mr. Cunningham, who said, “Come up 
and show me what you have.’ I showed him. I said, ‘“‘Look, in this 
day of rock and roll, where you say rock and roll is dominating the 
airwaves, isn’t it a strong point for ASCAP that there is music that 
the radio people need—this is an asset for the ASCAP catalog. 
Don’t you think I am entitled to get, if not encouragement, at least 
the money that I earned from these performances?”’ 

Believe me, I did not get anywhere. I begged of him, I said, ‘“How 
can I stay in business with such practices? I cannot go on recording if 
I am not going to get paid for my performances.”’ And I have pro- 
grams, printed programs from the good music stations where some- 
times as many, I[ think, as 80 or 90 songs a month—not songs, but 
these compositions—were being played. Most stations do not play 
live music at all, and they use my records. And here and there 
ASCAP found one and another performance that amounted to pennies. 
Furthermore, I proved to ASCAP they had per-program stations— 
you heard general counsel of ASCAP talking about per-program sta- 
tions. These are stations that have to pay for any ASCAP music 
they play on a program. They usually have a BMI blanket license. 
They can play anything of BMI and do not pay more, and they have 
an ASCAP per-program license. Under this license, they have to 
report every song that has been played to ASCAP, and they have to 
pay for it. You can imagine that these stations will play only songs of 
ASCAP that they absolutely need. Otherwise, why should they 
play it? I have no connection; all these stations are completely 
strange to me; I do not know them. 








POLICIES OF ASCAP 123 


Yet I found that these per program stations send in programs with 
my compositions on them. Now ASCAP receives full information 
there for every day, for every hour, and yet ASCAP takes only 1 
month out of 3 of this information and puts it into credits and then 
into dollars and cents. Here would be the best way to give a member 
whose music is needed, and is being used by the licensee, payment for 
the music; but, no, I get only the points of this 1 month, out of 3. 
It is further an indication that if the per program stations play my 
music, blanket license stations certainly wil play it. There is further 
proof ‘of that because the flagship stations in New York, for which 
you get only one point, or half a point, or three-quarters of a point— 
that is NBC, CBS, and ABC, the main stations, not the network— 
these stations show playings of these songs. I have been driving 
through the country and heard my compositions time and time again 
on the air. But I would not call this logging because a composer is 
always very sensitive to his own music, and when he hears it he notices 
it. 

But I have proof here—a full briefcase full of orders, of cards, even 
log sheets from stations—not from small stations. I was able to get 
log sheets from a big San Francisco station. And it shows that only 
major record companies’ recordings were played. 

Among them, the only outsiders were my records. 

Mr. Roostvetr. Mr. Lengsfelder, I am going to interrupt you now, 
because I think in not more than 20 minutes we are going to have to 
adjourn for the day. 

Will you make those records available to committee counsel? 

Mr. LenGsFevper. I cannot leave these here. I would leave it for 
your inspection. These are not mine. I borrowed all these files. 

Mr. Roosrvett. What I want to do is simply have counsel satisfy 
himself for the committee that these are genuine, that they are not 
25 years old. That they are relatively current, as represented. And 
counsel may do that and then you may take them back when you go. 

(As listed by the witness the material inspected was as follows:) 

Nine hundred and ten ecards, stating reactions from different radio and TV 
stations located in all of the 48 States. The postage cancellations on these cards 
show dates from late 1952 up to the present. Each card lists from 2 to 15 com- 
positions. Most reactions are very favorable, asking for more such recordings. 
The cards list the performances of each composition, ranging from 30 times a 
week to an undetermined number of performances. 

Printed programs of radio station KRFM, California’s good music station, 
dated June 1957 to February 1958. These programs show complete playings of 
1 to 8 long-play Request Records albums per month. 

Nineteen reaction letters from various stations about the calypso album, 
Ambassador of Calypso, showing that the songs, Donkey Don’t Want To and 
Montego Bay, were listed in very favorable spots. Postage dates on envelopes 
show July and August 1957. 

Approximately 100 pieces of correspondence with various stations throughout 
the country, showing that records were purchased, received, reactions, etc. (photo- 
stats of some of these letters will be left with the committee). 

A few hundred order blanks from radio and TV stations (about half from each 
category) with original mailing envelopes and some check stubs attached, in 
alphabetical order of the 48 States. Most order blanks show that the stations 
ordered a series of 12 long-play recordings from Request Records, Inc.; each 
record containing from 10 to 15 musical selections. The dates on the envelopes 
cover a period from 1953 up to date. 

Twenty-two log sheets of California stations, showing repeated performances 
of the compositions Tropical Trumpets, Serenade for Trumpets, Ticker Tape 
Tango, from 4 to 7 selections from Musical Portraits of Wallstreet, and 7 selec- 
tions from Instrumental Treasures. 
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One file of correspondence, proving that from time to time expert contact men 
were hired to promote performances of various compositions in the West out of 
Los Angeles and out of San Francisco, in the Midwest out of Chicago, in the 
Eastern States out of New York and in New England out of Boston. The en- 
closed lists of performances that took place were submitted by these persons. 

Reprints of some of the hundreds of favorable newspaper reviews from all parts 
of the country will be left with the committee. 

There are over 100 compositions on records that were and are performed by 
hundreds of radio and TV stations throughout the country since 1952. Yet 
ASCAP has found practically none of these performances on local stations. I 
am in the midst of compiling a list of performances on local stations, which 
ASCAP has identified as mine; it is indicative of ASCAP’s logging system. 

Mr. Roosrve.ttr. May I now suggest we go on to the last two 
pene the foreign distributions point and your comments on the 
ogging? 

Mr. LenGsFreLtpEeR. May I submit one more point, which I do not 
think I put into the record? And that is the rules that are being 
made retroactively. 

This can be bankruptcy for any publisher, even larger publishers 
than we are. 

If the board decides to make a rule like, for instance, the one that 
was made recently, going back to July of 1957: the Mutual network 
will no longer be logged, or similar rules. This means the publisher 
goes out, puts money and effort into a particular project to get his 
songs played and finds out 6 months later, or 9 months later, that 
he is getting nothing for the performances. 

It is not only that he does not get paid for his performances; he 
was misled to believe that he would get paid, oar started all this 
work, invested substantial amounts of money, and then is knocked 
out completely. He has no alternative but to do as we did—to dismiss 
our personnel. 

Mr. Roosrve.t. May I ask you: Are these rules published to the 
members on a regular basis as they are made? 

Mr. Lenasre per. There is, I think, in the exhibits a rule with an 
accompanying letter where it says—this came out, I think, in January 
of 1958, or December of 1957—saying that as of July 31, the rules 
will be valid. 

Mr. Roosrvetr. I presume you will submit these in evidence, 
and we will mark them in the record at the proper place. 

Is there any appeal from any of these rulings, machinery for appeal, 
to have them changed by the members? 

Mr. LenGcsFreLper. No, not against the rulings. 

If under the rules you are being classified wrongly, you get wrong 
credits, and then the grievance machinery about which I spoke 

Mr. Roosrvetr. I do not mean that. But if the ruling is made 
and published, as I presume it is published by letter, as you have 
submitted 

Mr. LENGSFELDER. Yes, a circular. 

Mr. Rooseve.t (continuing). There is no machinery through which 
a protest against that rule can be made? 

Mr. LENGSFELDER. No, sir. 

Mr. Rooseve tt. All right, sir. 

Let’s go on. 

Mr. Wernstern. I offer in evidence exhibit 80, which is the plan 
of the publisher distributions, dated December 27, 1957. 
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Mr. Rooseve.t. It will be accepted and marked in the record. 

(The document referred to is a duplicate of exhibit No. A5 begin- 
ning at page 526 and is not reprinted here.) 

Mr. LenGsFELDER. Now about the foreign distribution. 

The foreign distribution is not based on actual performances abroad. 
I could have the biggest hit in France, and I won’t get a penny for it. 
As a matter of fact, other members will get my royalties. Foreign 
moneys are distributed on the basis of performances in Sweden and 
England. 

Most of the board members, let’s say the powerful board members, 
have branches in England that promote their songs. And we heard 
about the show tunes; “how i important they are in the ASCAP repertory. 

These shows are usually produced in London. South Pacific, or 
many of the major shows, will go on in London. Therefore, the music 
will be played much more than it might be in another country, where 
the show is not produced. To make England the basis of all foreign 
royalty distributions is highly unfair. 

‘| discovered this inequity when I went into the German distribution 
problem I had with the 67 cents, that turned afterward into hundreds 
of dollars. 

I submit in evidence, a letter I received, where it was explained to 
me that the English and the Swedish royalties are made the basis of 
all foreign distributions. Sweden came in only because there is a 

articular law in Sweden that forbids, I believe, that a noncopyright 
Seer could be paid for performances. They must make sure that 
the man who wrote the song and published it gets the money, and they 
force their affiliates to adhere to that. 

Mr. Roosrvetr. Mr. Lengsfelder, for instance in France, is there 
a society similar to ASCAP in France that you could belong to? 

Mr. LencsreLperR. Well, if I were a citizen of France, or resided 
in France, I could. 

Mr. Roosrvetr. But you could not be an American citizen and 
belong to that French society? 

Mr. LencsretpEr. I know of certain exceptions, but they are very 
few, and ASCAP frowns on that very strongly, and I think they 
are— 

Mr. Finketstein. We will release you tomorrow to the French 
society. 

Mr. LunGsrevper. I believe that, particularly now. 

Mr. Roosrvert. Counsel, let’s not have interruptions. You can 
make that statement later. 

The thing I am trying to get at is, knowing that you are not going 
to get any revenue if you do not build up in either England or Sweden, 
why wouldn’t you take steps to build up in those countries? 

Mr. LenasreLpur. Well, first of all, up until a short time ago I 
did not know about these practic es. 

You see, you have to find out—there are so many of these things 
the average writer does not know. This rule was never published. 

Mr. Roosrvett. This rule was never published? 

Mr. Lenasrevtper. No, sir. 

Mr. Roosrve tr. Aren’t all rules published? 

Mr. Lenasre.per. They are supposed to be, but they are not. 

Now, this particular rule I extracted after very strenuous corre- 
spondence. 
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The management of ASCAP beat around the bush, and they would 
not come out with the rule. 

I asked, ‘‘How come I got 67 cents for $600 or so?’”’ They answered 
me, they had written to the Germans, and all kinds of excuses. 

Mr. Roosrvetr. Mr. Lengsfelder, would you submit that corres- 
pondence, all of it. I mean, I want to get as much as you have on it 
in relation to this point for the record. , 

Mr. LenesretpEeR. Can I submit it in a day or two? 

Mr. Roosevetr. Yes. 


(The correspondence referred to appears as exhibits 99 through 125, 
pp. 707-718. 

Mr. Wernsrern. In the meantime, I submit a letter from ASCAP, 
exhibit 81, which explains this foreign distribution method. It is 
dated February 14, 1957. 

Mr. Roosevetr. The exhibit will be accepted. 

(The document referred to follows:) 


Exuirit 81 


American Society or Composers, AUTHORS AND PURLISHERS, 
New York, N. Y., February 14, 1957. 
Mr. H. J. LeNGSFELDER, 
27 Montrose Road, Scarsdale, N. Y. 


Dear Mr. LENGSFELDER: We have received your letter of January 31 regard- 
ing foreign royalties and in particular royalties from Germany with respect to 
certain films that you enumerated. 

We have reviewed all the records from 1945 to the last statement received 
from Germany, 1955. One of the pictures you mention appeared in the state- 
ments from 1949 to 1953, inclusive; a second picture appeared for the years 
1950, 1951, and 1953. Of course, the amount reported to us was for the picture 
in total. We have written to the German society for the breakdown of the 
amounts reported and when they advise us of the amount due you, we will be 
happy to make such adjustment if any may be required. 

he basis for our foreign distribution was and is as follows: 

The repartitions reported to us in English, viz, Canada, England, and Sweden, 
representing approximately 65.50 percent of the total amount distributed in 
1954 to our members, and 62.86 percent in 1955, and 54.15 percent in 1956, was 
analyzed in detail and paid to our members in accordance with that analysis. 

The other moneys received from foreign societies and included in the same 
distributions above, 34.50 percent in 1954, 37.14 percent in 1955, and 45.85 
percent in 1956 with the exception of amounts that could be readily identified 
for publishers, were distributed to our members on the basis of their participation 
in the PRS (English) and STIM (Swedish) distributions. The exception to this 
rule is those members who are transfers from GEMA, STAGMA, and AKM to 
our society and in each of their cases a detailed analysis of moneys from GEMA 
(except motion-picture income) was made and the distribution made accordingly. 

When moneys are received from AKM, the same procedure will be followed. 

Sincerely yours, 
AmeERICcAN Socrety oF ComposErRs, 
AUTHORS AND PUBLISHERS, 
R. F. Murray. 


Mr. LencsFeLpER. Now, in foreign countries every licensee must 
file a complete list of all tunes played, every dance band conductor, 
every organ grinder sometimes, and he pays for it. He pays for the 
use of the music. 

ASCAP maintains that it would be impossible to tabulate the 
performances on the few thousand radio stations. ASCAP says it 
would be very costly to analyze all programs, but the European 
societies, which are much, much smaller and have less personnel, and 
definitely not the machines that ASCAP has, do it. And not only 
radio stations. 
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I know ASCAP will say they have maybe only 3 radio stations, 
but they have thousands of bars and grills and little places that 
submit programs if 1 piano player pounds a tune. And they do it 
with tends of thousands of programs, and it can be done. Our 
system right now in ASCAP is the most costly that you can imagine 
for the reason that so many different classifications are being made. 

If everyone would be on the same basis, if every member’s per- 
formances would be tabulated under the same rule, or every use would 
be under the same rule, there would not be any such difficulties. You 
could do it with half the personnel we have now. 

The logging system is another thing. ASCAP goes out and makes 
sample tapes of programs on local stations—auntil recently you could 
not even listen to these tapes that were made, and people who get 
$40 or $50 a week are being employed as experts to identify tunes. 

Now I have been a composer and a writer for a very long time, and 
I will admit that I could not identify a small percentage of the tunes 
that are played, particularly music like mine that is usually not 
announced. 

Of course, you will identify certain hits, or if someone sings I Love 
You, he will write down I Love You. But there are probably 500 
tunes I Love You and it will be difficult to find out which I Love You 
was played. 

These people are put there and they listen. But as I stated in my 
testimony, it is impossible that the figures quoted by ASCAP for the 
sampling of local stations can be ascertained. It is physically impossi- 
ble to have all these logs properly identified. 

Furthermore, I took a shot in the dark not so long ago. I went to 
ASCAP and I saw in two programs ‘‘unknown”’ was written. I in- 
sisted that I must listen to these tapes. I have listed in my statement 
the stations. 

Of course a writer cannot do it extensively because a writer or pub- 
lisher cannot police his performances all over the country. This is 
what ASCAP is getting paid for. They deduct the expenses from 
our royalties. 

I listened to these tapes and found four compositions that should 
have been credited to myself and to the publishing firm. Now mis- 
takes can happen, but there are too many from what I found out. 
I could go on talking about mistakes I uncovered, and as I said previ- 
ously somewhere, this research is extremely costly to me. If I get a 
few points back it amounts to pennies, and I spent hours and hours up 
at the society, and the society does not make it easy to check. 

My correspondence will reveal that I have protested time and time 
again that members are subjected to terrible redtape and you are 
being told to put your demands in writing, and then your letters are 
not being answered. 

And another thing, I have asked for certain explanations of rules 
which I felt had loopholes, that could be explained two ways. It took 
me months and months and I could not get a proper answer. I wrote 
again, and I would like to submit in evidence one of these cases. This 
is a letter addressed to Mr. Murray, dated September 17, 1954. There 
I asked for certain rulings on spot announcements or commercials, and 
what constitutes a certain program. 

I will mark that “Exhibit 81—A.” 

No answer was received. I wrote again on October 11, 1954, regis- 
tered, return receipt requested, for the same explanation, and I made 
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clear that this concerns our livelihood and we are at a disadvantage 
compared to the board members who know all these explanations and 
who then decide what should be paid. 

I will mark the next one exhibit——— 

Mr. WernsTEIn. 81-—B. 

Mr. LENGSFELDER. 81-B. 

After this came a letter dated October 13, 1954, from the society, 
which I mark “81-C,” in which I got the formal statement which 
always comes as an answer: ‘‘Here is the distribution formula which 
will explain everything.” 

Gerdobeber 14 we wrote back—this is exhibit 81-D—and said this 
expe ins a few things, but other points must be explained to us. 
e wrote a registered letter, return receipt requested, on December 
24, 1954—exhibit 81-E—and never received an answer to this question. 
(Exhibits 81—A through 81-E are as follows;) 


Exnuisit 81A 
SEPTEMBER 17, 1954. 
Mr. Ricuarp Murray, 
ASCAP, 575 Madison Avenue, New York, N. Y. 


Dear Mr. Murray: Since there seems to be a difference of opinion among 
different publishers about the rating of performances on networks (radio and 
TV) we would appreciate a written statement as to: 

1. How many credits are being given to any composition played on networks. 

2. Differentiation between commercial and sustaining programs. 

3. What constitutes a commercial program. (If there are any limitations 
created through spot announcements, etc.) 

4. The kind of limitations and ceiling put on the number of stations hooked up. 

5. Any changes affecting the number of credits (like backgrounds, themes, cues, 
etc.). 

6. Explanations as to what constitutes backgrounds, themes, cues, etc. 

We feel certain that you will understand that it is imperative for us as pub- 
lishers to know exactly what to work for and what we can expect in turn as per- 
formance royalties. 

We would also like to have the assurance that we will be informed immediately 
if an when any changes will be made which would affect our performance credits. 

The matter is one of great urgency, and a prompt reply will be greatly appre- 
ciated. 

Thank you. 

Sincerely, 
PLEASANT Music PUBLISHING CorpP., 
HerRsBert HEcsn. 


Exuisir 81B 
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OcroBER 11, 1954. 
Mr. RicHarD Murray, 
ASCAP, 
575 Madison Ave., New York, N. Y. 


Dear Mr. Murray: On September 17, we asked for a list of rules governing 
the performance credits. Unfortunately we have not received any answer. 

We cannot possibly assume that such vital information is being withheld from 
some members while other, like the members of the board, of course must know 
the rules. 

Since it is impossible for us to conduct our business properly without this in- 
formation we would appreciate a prompt reply. 

Thank you. 

Sincerely, 
PLEASANT Music Pus.iisHinG Corp. 
HERBERT HeEcsu, 


Exurnit 81C 


AMERICAN Society or ComposERs, AUTHORS AND PUBLISHERS, 
New York, N. Y., October 13, 1954. 
Mr. Hereert Hecsa, 
Pleasant Music Publishing Corp., 
117 West 48th Street, New York, N. Y. 


Dear Mr. Hecsna: I have just received your letter of October 11 and I hasten 
to enclose a copy of the Publishers Plan of Distribution, together with a copy of 
letter of October 10, 1952, which outlines the method for computing the seniority 
and availability. 

I trust this is the information that you wanted. 

Sincerely yours, 
AMERICAN Socrety or Composers, 
AUTHORS AND PUBLISHERS. 


Ricuarp F. Murray. 


Exuisit 81D 
OcTOBER 14, 1954, 
ASCAP, 
575 Madison Avenue 
New York 22, N. Y. 
(Attention of Mr. Murray.) 


Dear Mr. Murray: Thank you for your letter of October 13. 

While the circular sheets answer most of our questions stated in our letter of 
September 7, they do not answer question No. 3, especially (if there are any 
limitations created through spot announcements, etc.) and question No. 4. 

A prompt reply will be appreciated. 

Sincerely, 
PLEASANT Music PuBLISHING CorRP. 
Hersert HeEcsu. 
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ExuHisit 81E 





. ~~~" "Gilame of addrenen eon — ane » ints ladies) 
DECEMBER 24, 1954. 
Mr. Ricuarp F. Murray, 
ASCAP, 575 Madison Avenue, New York, N. Y. 

Dear Mr. Murray: On September 17 we asked for the rules governing per- 
formance credits. On October 11 we informed you that we had received no 
answer to our letter and on October 13 you mailed us the mimeographed ‘Plan 
of Publisher Distribution.”” On October 14 we asked you for specific information 
as stated in questions 3 and 4 of our September 17 letter. 

Again we have received no answer to our letter of October 14. We feel that 
we are at an unfair disadvantage compared to publishers who have the inside 
knowledge. Since our whole operation is affected by these rulings we would 
appreciate a prompt reply. 

hank you. 
Sincerely, 
PLEASANT Music PuBLIsHING Corp. 
LEONARD BECKER. 

Mr. LeENGsFELDER. However, when in 1956 compositions of mine 
were performed in exactly a program like this, I was given, instead of 
180 credits, 3 credits, because 1 was told that these particular 10 or 
15 minutes of this network show were not sponsored by the network, 
but were sponsored by local stations. 

Therefore, ASCAP did not pay me the commercial rate and said, 
“This is a sustaining rate,” and that is it. 

In the Loeb case in court, ASCAP took exactly the opposite view- 
point. They told this member, “This is one program.” This 
program called Arthur Godfrey is one program, and therefore you 
cannot get repeat credits on segments. Mine was performed on the 
show Week Day, on NBC and in my case they said these 10 minutes 
were not sponsored, this is a separate segment. 

You see, there are hundreds and more ways to explain why you 
should not get the money, and you have no recourse. 

I brought this before the classification committee, and I got an 
answer back: “Your classification was correct and that is it.” 

Now, I am going to appeal, and I will go through the whole grievance 
machinery just to show what happens—these are a few thousand 
credits. Mind you—I do not know exactly how many—but this is 
a lot of money for a small publisher. That would have helped us to 
maintain that one employee we had to dismiss because we did not get 
our money. 
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You see, there are so many of these things that I do not know where 
to start, and I know the committee’s time is limited, but I will be most 
happy to come back any time you want me to and give you the proof, 
or show your counsel the hundreds of pieces of evidence I have. 

Mr. Rooseve.t. Mr. Lengsfelder, we want to thank you very much 
for your very detailed statement. I parenthetically might add, I 
admire your endurance. [{Laughter.] 

I do not know how you have done it. 

Do you also want to submit this historical sketch of problems 
relating to the granting of licenses? 

Mr. Leneasretprer. Mr. Guy Freedman will refer to that. 

Mr. Roosevett. All right, we will hold that until tomorrow. 

It is possible that some of the committee members, or committee 
counsel, after reading through the rest of the testimony tonight, may 
have 1 or 2 questions tomorrow. 

Is it inconvenient for you to stay over just in case? I may be hold- 
ing you for nothing. I want to be very honest about it, and if you 
cannot make it, we will simply understand. 

Mr. LenGcsrevper. I am so greatly interested in this hearing, Mr. 
Chairman, that I will stay as long as the hearings go on, on the chance 
that you or the Congressmen might have questions. 

Mr. Moore. Fully aware, I assume, that congressional hearings 
sometimes can consume in terms of years the same ‘period of time that 
a grievance procedure of ASCAP. [Laughter.] 

Mr. Roosrvett. We will try to let you go home in between that. 

Do you have any more questions, Mr. Brown? 

Mr. Brown. Just one; 

Refresh my memory, if you will, on the statement you made about 
the difficulty you were having in getting your foreign performance 
fees through ASCAP. 

You gave one instance where you got very little money, and then 
you got some $600 after you complained. 

Mr. Lenasretper. Yes, sir. 

Mr. Brown. First, according to your testimony, the logging opera- 
tions in foreign countries are very detailed: they tabulate everything, 
you say. 

Mr. LENGSFELDER. Yes. 

Mr. Brown. And according to this letter from Mr. Murray, dated 
February 14, 1957, ASCAP has a working agreement with these 
societies in Europe. 

Why would not it have been possible in that instance to get an 
accurate accounting of every performance and all? 

Mr. LENGSFELDER. You mean for myself to get this? 

Mr. Brown. Yes. 

Mr. LenGsreLper. Well, I have the letters—I did not submit them 
in evidence. I asked ASCAP many a time to submit to me a break- 
down of these figures, without which I cannot check, because if you 
get a statement ‘Jumping 50 countries together, and say you get $21 
or $50 or whatever it is, you cannot say, ““W ell, I got from France 
$10 or $15.” 

I, therefore, asked first, Miss Brooks, who is deceased, and then in 
writing a few times, that this breakdown be furnished to me. How- 
ever, it never was. 
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And, you know, whenever I ask for something in ASCAP, I am 
being told that I have received more information than any other 
member, and that I am interfering with everything, and so on. 

Mr. Brown. One other question, sir. 

When you initially came to this country and were initially admitted 
into ASCAP, you were an experienced songwriter with several per- 
formance credits from Europe? 

Mr. Lencsrevper. That is right. 

Mr. Brown. Now did you go in at the bottom rung of the ladder 
in ASCAP, or were you given full consideration for your experience 
as some other members have been given credit for their experience? 

Mr. Lencsre.tper. No, I was, first of all, kept waiting for 3 years, 
and I would not have been taken in at all, if it had not been for the 
consent decree. 

I then started at the bottom at $20 a year, of which $10 I had to pay 
in dues. I therefore received $10 a year less. 

Mr. Brown. Did you ask anyone at the time why consideration was 
not given for your experience and your credits that you had accumu- 
lated in Europe? 

Mr. LENGSFELDER. You do not start complaining right away. You 
want to see what this is all about. It took me 9 years, something 
like that, before I started complaining because I was told by some of 
the big writers, ‘““You have to serve your apprenticeship here; we 
started at the bottom, you have to start at the bottom.” 

And I took it figuring, well, in 9 or 10 years I am confident I can 
go up. But then I found out there were no station loggings outside 
of the networks at all, and I was given none of my performances, 
which went against me also in the 20,000 credit rule. 

Mr. Brown. But am I clear on this, that by becoming a member 
you therefore enabled ASCAP through a working arrangement with 
European societies to collect some fees for performance of songs that 
you had written earlier in Europe, and therefore you brought some- 
thing of value into the organization? Is that correct? 

Mr. Lencsrevper. That is correct. 

Mr. Brown. Thank you. 

Mr. Moore. Mr. Chairman? 

Mr. Roosevetr. Yes. 

Mr. Moore. Upon becoming a member of ASCAP in this instance, 
do you submit to that organization the number of songs that you have 
written; do you give them a portfolio to identify your property? 

Mr. LENGSFELDER. Yes, sir. They administer all my songs, and 
everything I will write as long as I am a member of ASCAP. 

Mr. Moore. Did you do that when you first became a member of 
ASCAP in 1942? 

Mr. LenGsrevper. | did. 

Mr. Moore. Would you produce for this committee a list of those 
songs and what property you actually had, or what it consisted of, 
when you went into ASCAP in 1942? 

(The list referred to appears as exhibit 95, beginning at p. 696.) 

Mr. LenasFELpDER. I will gladly do that. And I think ASCAP has 
a complete list of it, too. 

Mr. Moors. Now is there available, since you are apparently a 
proponent of the European system of logging, the logs for your 
property prior—oh, around 1942? 
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Mr. Lenesre_per. I could not tell anything about that because it 
is ASCAP that would get these—we are speaking about foreign logs? 

Mr. Moore. Yes. 

Mr. LenesreELtpErR. It would be up to ASCAP. ASCAP would 
have, or should have, these logs from the foreign societies. 

Mr. Roosrve tr. No, sir; I think Mr. Moore means prior to your 
joining ASCAP. You must have received some logging perform- 
ances—— 

Mr. Lenasretper. No, I would not have these any more. You 
mean what I received from the European societies? 

Mr. Moore. That is correct. 

Mr. Rooseve tt. That is correct. 

Mr. LenesrELper. I doubt very much if I have anything of that 
type. But if you are interested in that, or to get a little idea about 
that, I will tell you that I settled with a publisher from Europe who 
at the time, I maintained, owed me about $15,000 back royalties, and 
I settled with him on the basis of receiving $3,000 here because his 
money was tied up at the Alien Property Custodian’s Office, with 
this money, again counting on ASCAP performance royalties, I wanted 
to put out the instrumentals that I knew were wanted by the stations. 

I figured, instead of waiting for years to come to an agreement with 
this publisher, a big European publisher, I would take as much as I 
could get, or as little as he would give me, and settle for $3,000 with 
this one music publisher. 

Mr. Moore. Would this difficulty you had in any way be con- 
sidered the same type of difficulty you feel you have with ASCAP? 

Mr. Lenesreiper. Oh, no; not at all. This was nothing that 
was administered through the society. It was royalties that the pub- 
lisher owed me for sheet music, for records, and so on. But it is 
indicative of the size of my work in Europe. 

Furthermore, if you want to take a look into this, just before 
leaving home I got a letter here from Switzerland where 1 of my shows 
that is about 20 years old, and certainly in my opinion does not merit 
playing any more, was produced in a little town in Switzerland, with 
a few thousand inhabitants, and played November—December of 
1957 and January 1958. This is a stage show. The Swiss agent 
remits to me the royalties for the performances there. 

Mr. Roosrve.t. You do not owe it to ASCAP, do you? 

Mr. Lenesretper. No; that isnot ASCAP. [Laughter.] 

Mr. Rooseve.r. Mr. Brown has a final question. 

Mr. Brown. When you came over here, you said you felt you had 
to join ASCAP in order to get those performance fees over there. 
Now could you have gotten them if you had joined BMI, for instance? 

Mr. Lenasre_per. At the time I do not know whether BMI even 
existed. But as Mr. Finkelstein pointed out, a professional writer, 
a writer who has a certain standing, wants to become a member of 
ASCAP, and this is the reason I took the beating at the beginning, 
figuring later on, once I had produced things here, I would get my 
fair share. 

Mr. Brown. And you never became a member of BMI or any 
other society? 

Mr. Lenesretper. No, sir. 

Mr. Brown. Thank you. 
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Mr. Cueyerte. Mr. Chairman, I am Mr. Weinstein’s assistant 
and I wonder if I might not be sworn in order to make a statement in 
line with Mr. Lengsfelder’s testimony? 

Mr. Rooseve tt. If it is just a statement, you may make it without 
being sworn. 

Mr. Cueyetre. Mr. Finkelstein has referred several times here to 
the Lombardo case. Mr. Finkelstein was a witness in that case. [ 
read the record of that case on Monday. Mr. Finkelstein was asked 
three questions directly in relation to the topics about which Mr. 
Lengsfelder has testified, and he made extremely short answers which 
I have before me, and I should like the opportunity to read these 
statements of Mr. Finkelstein into the record, as a witness in con- 
nection with Mr. Lengsfelder’s testimony. 

Mr. Roosrevett. Well, now, just let me understand the purpose. 
I think if it is agreeable to you, what we will do is we will start tomor- 
row morning at 10 minutes to 10 and you may be the first witness to 
put that into the record. 

Mr. Cueyerre. Thank you very much. 

Mr. Roosrvetr. Then following you we will hear from Mr. Oscar 
Hammerstein, and following Mr. “Oscar Hammerstein we will have 
Mr. Guy Freedman as the next witness. And if we are fortunate, we 
will get to Dr. Franco Columbo. That will be the order for tomorrow. 

And again, I just want to add one more thing. Mr. Finkelstein, if 
you have any other passages in the record for today which you want 
to make objection to, would you do so either now or the first thing in 
the morning? 

Mr. Finxexsver. Thank you very much. I will take the oppor- 
tunity in the morning if there are any. 

Mr. Roosrvett. All right, that will be fine. 

Again we want to thank all of you for your patience, and the hear- 
ing will stand in recess until 9:50 tomorrow morning. 

(Whereupon, at 5:10 p. m., the committee recessed until 9:50 a. m., 
the following day, March 14, 1958.) 
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FRIDAY, MARCH 14, 1958 


Hovusr OF REPRESENTATIVES, SUBCOMMITTEE No. 5 OF 
THE SeLtect Commitrrer To Conpuct a Stupy AND 
INVESTIGATION OF THE PROBLEMS OF SMALL BusINEss, 

Washington, D. C. 

The subcommittee met, pursuant to call, at 9:50 a. m., in room 
445, Old House Office Building, Hon. James Roosevelt (chairman of 
the subcommittee) presiding. 

Present: Representatives Roosevelt, Brown, Sheehan, and Moore. 

Also present: Bryan H. Jacques, staff director, and Robert B. 
Dawkins, special counsel. 

Mr. RoosevE.t. The committee will be in order, please. 

Is Mr. Herbert Cheyette here? 

Mr. Weinstein. My assistant Mr. Cheyette has examined the 
minutes in the Lombardo case, and would like permission to read 
certain extracts. 

Mr. Roosfvett. Raise your right hand. Do you solemnly swear 
that the testimony you are about to give to this committee will be 
the truth, the whole truth, and nothing but the truth, so help you God? 

Mr. Cueyertre. I do. 

Mr. Roosrve tr. You may proceed. 


TESTIMONY OF HERBERT CHEYETTE 


Mr. Curyertre. Last Monday I had the opportunity to peruse the 
record of the case of Lombardo versus Adams. The committee will 
remember that this case was referred to several times yesterday. 

I think the proper procedure would be to indicate the relevance of 
three extracts of the testimony of Mr. Finkelstein, who was a witness 
in that suit, to the testimony that was given by Mr. Lengsfelder 
vesterday, and then to read those extracts into the record, if this will 
be permissible to you, sir. 

Mr. Roosrverr. If you will make it just as brief as possible. 

Mr. Cueyerre. In setting the place of these extracts in the testi- 
mony, | may have to make a few remarks about the case. Mr. 
Finkelstein, if I misstate anything, I hope you will please correct me. 

Mr. Roosevecr. I am sure that he will; of that I can assure you. 
[Laughter.] 

Mr. Curyerre. You will remember that Mr. Lengsfelder testified 
yesterday as to the difficulty, if not impossibility to his knowledge, 
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of obtaining stenographic minutes of the proceedings in the grievance 
machinery in the society. 

The plaintiffs in the Lombardo case had first exhausted their 
remedies in the society, and there was testimony as to the fact that 
there had been no transcript made of the society’s proceedings. Asa 
consequence, when Mr. Finkelstein was put on the stand, the following 
questions and answers occurred, and I am quoting from page 1018 of 
the testimony: 

Question. Was the subject of whether a stenographic record should be kept 
brought up by anyone? 

Mr. FINKELSTEIN. Yes, it was. 

Then there is a certain omission. 

(At the request of Mr. Finkelstein the omission is supplied, as 
follows:) 

“Question. By whom? 

“Answer. Mr. Zalkin. 


“Question. When was it that he brought it up? 
“Answer. At the opening of the hearing he asked whether there would be a 


stenographer present. 

“Question. Who replied to him? 

“Answer. I did.’’ 

Question. What was it you said? 

Mr. FINKELSTEIN. That it was not customary to have stenographers present 
at these hearings, that to have a stenographer would limit the freedom of the 
parties in presenting their proof, and in order to have as free discussion as possible, 
stenographic minutes were not kept of these proceedings. 

Mr. Cueyerre. Secondly, yesterday Mr. Lengsfelder produced in 
evidence certain worksheets of ASCAP from the pre-1950 classifica- 
tion system of the society and testified that, as was indicated from 
these worksheets, the placement of writers in the society at that 
time was subjective. 

He also testified that the subjective character of these pre-1950 
classifications had been carried into the post-1950 distribution form- 
ulas, by means of the ‘“‘sustained performance fund.”’ 

Now in developing the history of ASCAP the following question 
with respect to the “sustained performance fund’? was put to Mr. 
Finkelstein and produced the following answer: 

Question. Instead of their being designated as they were prior to 1950 by 
letters, these classes were designated by numbers? 

(At the request of Mr. Finkelstein an intervening answer and 
question have been supplied, as follows:) 

“Answer. That is correct. ’ 

“Question. And every number was assigned to one class or classi- 
fication for purposes of that fund? ”’ 

Mr. FINKELSTEIN. For the purpose of starting the fund rolling. Because this 
was a new system, there was a rating assigned to each member in relation to the 
general rating that he had under the old system. 

Mr. Cueyerre. I am quoting from page 1051 of the record in that 
case. 

Finally, Mr. Chairman, you specifically questioned Mr. Lengsfelder 
yesterday as to the possibility of a member challenging a rule made by 
the classification committee, and the answer you received from Mr. 
Lengsfelder was that such a challenge was not possible. The same 
question was asked of Mr. Finkelstein in the Lombardo case, at 


page 1072: 
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Question. In other words, in your opinion even if the theme song rule were 
invalid from the day it was enacted and Lombardo and Loeb were not credited 
with the correct amount of performance points, and performance credits to which 
they were entitled, because of the invalidity of that rule, they could not get the 
money they were deprived of? 

Mr. FinkE.stEern. That is right. 

(At the request of Mr. Finkelstein his complete answer to the ques- 
tion is supplied, as follows:) 

“Answer. That is right. The articles seem to be clear to me on 
that subject.” 

Mr. Cueyerte. Thank you. 

Mr. Rooseve.t. Any questions, Mr. Brown? 

Mr. Brown. No. 

Mr. Roosrevett. Mr. Sheehan? 

Mr. SHeeHan. You heard my questions to Mr. Lengsfelder yester- 
day that it seemed to me—and I am no lawyer—I assume that you are. 

Mr. Cueryerte. Yes. 

Mr. SHEEHAN. That this is a case not for us to decide here in public 
opinion or in the Congress, but that you could go to the Antitrust 
Division of the Justice Department on the consent decree and com- 
plain there. I think that is the first basis for that. 

Mr. Cueryerre. If I may answer that question, Congressman 
Sheehan, we are not here to dispute the existence of the consent 
decree. We are only here to demonstrate, regardless of that consent 
decree, what the situation is in the society today. 

Mr. SHEEHAN. I am only trying to point out to you in a friendly 
way as a nonlawyer that on the basis of your complaint that you 
should go to the court that issued the consent decree that ASCAP 
is not in conformance with the provisions of it. 

Mr. Curyerre. The only remedy open to a member of the society 
is to write or to go to the Department of Justice. It is impossible for 
a member of the society to seek to intervene in the continuing case 
of the United States versus ASCAP. This was tried by a member of 
the society and Judge Ryan, in a case, the name of which escapes me 
at the moment, ruled that it was not possible for a member to privately 
enforce a consent decree between the Department of Justice and the 
society, that this was entirely at the discretion of the Department of 
Justice. 

Mr. SHEEHAN. Well, have you or any of your associated group 
actually gone to the Department of Justice? 

Mr. Cueyerre. I| have no idea. 

Mr. SHEEHAN. That is all, Mr. Chairman. 

Mr. Roosgeve.tr. Mr. Moore. 

Mr. Moore. I have no questions. 

Mr. WetnsteIn. Yesterday you asked me to indicate in the steno- 
graphic minutes of the hearing the statement made by Mr. Barney 
Young at the last meeting of January 3, 1957, of ASCAP which 
challenged the accuracy—which claimed that certain minutes were 
doctored. That appears on pages 6 and 8 of the minutes of January 
3, 1957. 

Now may I read just a short extract pertaining to the voting system 
made at that meeting by Mr. Fred Fox as follows— 

Mr. Roosevetr. Would you just submit that for the record be- 
cause I want to go ahead. 
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Mr. We InsTEIN. I will submit that as exhibit 83. 
(Exhibit 83 is as follows:) 


Exuisit No. 83 


(Extract from statement made by Mr. Frederick Fox appearing at p. 135 of the 
minutes of the membership meeting of ASCAP on January 3, 1957, at the 
Hotel Waldorf-Astoria in New York City.) 


In the 1955 elections of the board of appeals, the 3 top publishers on the 
board, Music Publishers Holding Corp., the Big Three and Chappell, due to 
their ASCAP income, controlled votes amounting to approximately 64 percent 
of the total votes cast. With the remaining board members, publisher board 
members, they controlled approximately 82 percent of the total votes cast. 

Let me give you those figures again: 64 percent by the first top 3 publishers, 
and with all of the remaining board publisher members they control 82 percent 
of the total votes cast. 


Mr. Roosrve.t. Thank you very much. 

The Chair would like to make the announcement that late yesterday 
afternoon I received a letter of transmittal and a statement to be 
filed by Victor J. Hansen, Assistant Attorney General. This state- 
ment is being mimeographed. It will be made available to the mem- 
bers of the press and to all interested parties as soon as the committee 
staff can get it mimeographed. It will, however, be included at this 
point in the record. 

(The documents referred to are as follows:) 


DEPARTMENT OF JUSTICE, 
Washington, March 138, 1958. 
Hon. JAMES ROOSEVELT, 
Chairman, Subcommittee No. 5, Select Committee on Small Business, 
House of Representatives, Washington, D. C. 


DerarR CONGRESSMAN ROOSEVELT: As per our understanding, attached please 
find a brief statement of this Department’s actions under the so-called ASCAP 
judgment. As I understand it, unless you have further questions, this statement 
will suffice for purposes of your present hearings. 

Sincerely yours, 
Victor R, Hansen, 
Assistant Attorney General, Antitrust Division, 
Attachment. 


STATEMENT FILED By Victor R. HaNsEN, AsSsISTANT ATTORNEY GENERAL IN 
CHARGE OF THE ANTITRUST Divis1ON, BEFORE THE SUBCOMMITTEE No. 5, 
SELEcT COMMITTEE ON SMALL BusingEss, House or REPRESENTATIVES, MARCH 

, ’ 
13, 1958 


This statement is submitted in response to your chairman’s request for infor- 
mation about this Department’s antitrust decree against the American Society 
of Composers, Authors, and Publishers (commonly known as ASCAP) as well as 
the problems of the small business members of ASCAP. 

First, ASCAP: The Antitrust Division has had several years of experience with 
ASCAP. In 1941 the Division filed a civil antitrust action against ASCAP, a 
judgment was entered in 1941 and in 1950 an amended consent judgment was 
entered. Continuing enforcement problems arising out of ASCAP’s daily ac- 
tivities have kept the Division abreast of the difficulties faced by the industry. 

The Department’s civil action against ASCAP in 1941 arose out of changes 
in the music business which began early in the 1930’s. Prior to 1930, authors 
and publishers relied chiefly on the sale of sheet music for their incomes. With 
phonographs and radios replacing the pianos in American homes, and with a 
statutory limit on royalties for the sale of records, more writers and publishers 
turned to ASCAP to protect their source of income. The need for users of mus’¢ 
to have access to ASCAP-controlled music also increased. 

As the radio industry expanded, ASCAP demanded larger royalty payments 
based on a percentage of gross revenues. Faced with virtually a single source of 
supply, the radio broadcasting industry refused to negotiate with ASCAP, and 








POLICIES OF ASCAP 139 


organized Broadcast Music, Inc., to secure copyrights and to obtain licenses 
from foreign societies. For nearly a year no ASCAP music was heard on the 
radio. This was the era when Jeanie With the Light Brown Hair was burned in 
effigy on college campuses and the listening public was surfeited with Latin 
American rhythms. 

The Antitrust Division’s civil complaint was filed February 25, 1941, and the 
various practices alleged reflect the types of complaints received by the Depart- 
ment and restraints felt to be objectionable. The complaint charged a violation 
of section 1 of the Sherman Act. It alleged that ASCAP controlled at least 75 
percent of the music demanded and used by the people of the United States; 
and that absolute control of ASCAP affairs was vested in a self-perpetuating 
board of directors which had, and had exercised, the power to fix the price for 
and control the publie performance of a substantial part of the copyrighted music 
demanded in the United States. 

The complaint averred the absolute need of broadcasters for music in order to 
attract listeners and advertisers and the fact that a station affiliated with a network 
had no control over the music presented on network programs, most of which 
was controlled by ASCAP. It was alleged that interstate commerce in sheet 
music was restrained in that ASCAP’s license fees were based on gross revenues 
of the station, irrespective of whether ASCAP music was performed, destroying 
the incentive of the station to play non-ASCAP music, and thus depriving non- 
members of ASCAP an opportunity to get their songs before the public and create 
a demand for sheet music. 

The Government’s complaint alleged that motion picture films included syn- 
chronized sound tracks containing much music controlled by ASCAP, which 
films could be shown in a theater only if the theater were licensed by ASCAP; 
and without such a license the films were worthless. Substantially the same 
allegations were made as to electrical transcriptions produced for the exclusive 
use of broadcasters. Charges were also made relating to ASCAP’s rule that it 
have the exclusive right to license songs in its repertory, thus eliminating compe- 
tition among members in licensing their own works. Charges also related to the 
fact that, having a pool of copyrights, ASCAP issued only blanket licenses and 
refused to license on any other basis. 

Under a blanket license, the user has complete freedom to pick and choose from 
the entire ASCAP repertory, and without restriction on how many times a work 
is performed. The term refers to the method of computing the royalty to be paid. 
Under a blanket license, a radio station, for example, computes the royalty pay- 
able as a percentage of its gross broadcasting revenues, minus certain deductions. 
In contrast, royalties under a per-program license, are paid on the basis of revenues 
received from the program in which ASCAP music is performed. A ‘per piece”’ 
license simply gives the right to perform a single composition. 

The charges were terminated by entry of a consent judgment on March 4, 1941. 
While this decree was revamped in 1950, it is in substance effective today. That 
early decree prohibited ASCAP from acquiring or asserting any exclusive licensing 
right, but with the proviso that, among other things, ASCAP might require its 
members to pay to ASCAP all revenues derived from licenses issued by them; 
and that such issuance be with prior notice to ASCAP. The decree prohibits 
discrimination among licensees similarly situated. ASCAP was required to offer 
per-program licenses to radio broadcasters and license radio networks on a basis 
which would not require affiliated stations to obtain an ASCAP license in order 
to use network programs. The same was required as to electrical transcriptions 
made for radio broadcast. The decree enjoined ASCAP from refusing to offer 
per-piece licenses to users other than broadcasters and from refusing to offer 
per-program licenses to broadcasters. 

The decree went into the internal operations of ASCAP. It sought to end the 
self-perpetuating board by requiring that election to the board be by membership 
vote in which all author, composer, and publisher members should have the right 
to vote for their respective representatives. However, the decree specifically per- 
mitted weighted voting according to classification. One-twelfth of the board 
was required to be elected annually. The decree prohibited ASCAP from dis- 
tributing revenues to members on any basis other than the number, nature, 
character, and prestige of work, the length of time the work had been in the 
ASCAP repertory, and the popularity and vogue of the work. Prior to the decree 
ASCAP had required that in order to be a member a writer have six hit songs to 
his credit. The decree cut down this requirement to one regularly published 
song by a person regularly practicing the profession of writing music or lyrics. 

In actual operation the decree did not resolve the problems of users of ASCAP 
music, would-be members of ASCAP, or of members. Thus, between 1941 and 
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1948 the Department continued to receive complaints. The complaints were 
that ASCAP license terms were unreasonable; that song writers could not qualify 
for membership because of ASCAP’s application of the test that the applicant be 
regularly engaged in the profession; that theater operators had no alternative to 
taking an ASCAP license (the royalty for which was computed on a per-seat 
basis); that the decree did not effectively prevent the self-perpetuating board of 
directors. Members claimed that the distribution system was applied to favor 
the “ruling few” in that the subjective standards of prestige, popularity, vogue, 
etc., left too much to the discretion of the board in devising the distribution system, 

Then, on July 18, 1948, Judge Leibell, in the Alden-Rochelle case,’ a suit 
instituted by certain theater operators, found ASCAP to be illegally restraining 
trade and an illegal monopoly. He found that ASCAP had the power to fix 
prices and eliminate competition; that many ASCAP publishers were affiliated 
with motion picture producers who received 37 percent of the publishers’ share of 
ASCAP distributions; that there was an illegal conspiracy between such pub- 
lishers and movie producers to extend their respective copyright monopolies; that 
producers refused to license movies to theaters not having an ASCAP license; and 
that ASCAP was an illegal copyright pool. 

Soon after the Leibell ruling, Judge Nordbye 2? in Minnesota endorsed the ruling. 
Both courts found that per-piece licensing was commercially impractical and 
Judge Nordbye suggested that to end ASCAP’s power over exhibitors, members 
of ASCAP grant performance and synchronization rights simultaneously to movie 
producers. 

With the confusion in the entertainment industry resulting from these two 
decisions, coupled with mounting complaints of other users and ASCAP members, 
the Department undertook a revamping of the 1941 decree. Numerous consulta- 
tions were held with representatives of almost all types of ASCAP users. The 
views and suggestions of various groups of ASCAP members were obtained regard- 
ing ASCAP organizational problems and its dealings with members. An amended 
consent judgment was prepared, was discussed with Judge Liebell and the plain- 
tiffs in the Alden-Rochelle case, and then submitted to and approved by Judge 
Goddard, who had signed the 1941 consent decree. 

The changes contained in the amended judgment sought to add protection to 
users, including two new mediums, television and wired-music systems (such as 
Muzak). The new judgment took the approach that has been called open-door 
and open-window to ASCAP’s internal operations. The major changes made in 
the 1941 decree were in substance as follows: ASCAP members were given the 
unrestricted right to license their own works. Membership requirements were 
eased so that a writer applicant need have only one composition regularly pub- 
lished, and a publisher applicant need only have its publications distributed on a 
commercial seale for 1 year and bear the normal risk of the publishing business. 
Subject to contractual obligations of ASCAP, a member might withdraw and take 
his compositions with him. Thus the right of ingress and egress was adequately 
protected. 

The principle of licensing at the source was applied to television, wired-music 
service, and motion picture production; i. e., members were required to license 
performance rights when the synchronization rights were licensed. ASCAP was 
prohibited from licensing theater operators for performances of ASCAP music 
on film. The compulsory licensing provisions were extended to cover television 
broadcasting and ASCAP was required to use its best efforts to give its licensees a 
genuine economic choice among the various types of licenses. 

An important provision of the amended judgment protects users from any 
exorbitant demands by ASCAP for the use of an admittedly necessary collection 
of compositions. The amended judgment provides for compulsory licensing of 
performing rights and for court determination of what constitutes a reasonable 
royalty if the applicant and ASCAP are unable to agree in preliminary negotia- 
tions. This right to secure licenses at reasonable royalties given users of ASCAP 
music has been invoked many more times than has the comparable right given in 
other judgments in connection with patent licenses. 

The 1950 amended judgment eliminated the subjective standards to be used 
to determine the basis of distribution of revenues to its members. It requires 
ASCAP to distribute its revenues primarily on the basis of objective surveys 
periodically made. 

It is unusual that an antitrust judgment entered in a case brought by the 
Department shold attempt to regulate in some detail the manner in which a 
defendant association must deal with its members. Yet the amended judgment 





1 Alden-Rochelle, Inc. v. ASCAP, 80 F. Supp. 888 (S. D. N. Y., 1948). 
2 Witmark & Sons v. Jensen, 80 F. Supp. 843 (8. D. Minn., 1948). 
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does, in seeking to establish a more representative administration of ASCAP. 
To this end, the amended judgment requires ASCAP to provide for the election 
of the board of directors annually or biannually by a vote of all members. Insofar 
as possible, it is required that the board be representative of members having 
differing participation in ASCAP revenues. The basis of classification and voting 
must be set forth in writing and available to any member upon request. Any 
member may appeal from his classification to an impartial panel. Records must 
be kept by officers and boards and by the impartial panel so as to adequately 
apprise the members of their classifications and the basis therefor. 

Since the entry of these decrees the Division has handled a multiplicity of 
matters relating to their enforcement. Primarily these matters fall within the 
following categories: ASCAP’s distribution system (sec. XI); admission to 
membership of applicants meeting certain minimal requirements (sec. XV); 
the use of the ‘weighted vote’? by ASCAP (sec. XIII); and the problem of 
“per program”’ licenses (sec. VII). 

The judgment provision giving rise to the greatest number of complaints since 
the 1950 amended decree is section XI regarding ASCAP’s distribution system. 
For purposes of distribution ASCAP divides its membership into two classifica- 
tions, writers and composers, and publishers; 50 percent of its revenues it dis- 
tributes to writers and composers, and 50 percent to publishers. Prior to the 
entry of the amended judgment, ASCAP made distribution to its publishers on 
the basis of the performances of the publisher’s catalogs as indicated by logs of 
the national radio networks; 55 percent of the publishers’ share was distributed on 
the basis of current performances; 30 percent on the basis known as availability, 
and 15 percent on a basis known as accumulated performances. Distribution to 
writers and composers on the other hand was on a purely subjective basis as to 
the value of the members’ songs in the judgment of the society’s classification 
committee. 

Following the entry of the amended consent judgment, ASCAP made no 
change in distribution to publishers, but put into effect a complicated system of 
distribution to writers and composers. nder this system composers’ share of 
the society’s revenues should be distributed on the following basis: 20 percent for 
current performances; 60 percent for sustained performances; and 20 percent for 
accumulated earnings. 

The sustained performance fund was later split into two funds known respec- 
tively as the sustained performance fund and the availability fund. 

ASCAP also widened its survey to include a “sample survey” of local stations 
in addition to its previous survey of the network logs. 

The Department has received numerous complaints charging unfairness in 
ASCAP’s distribution system and has long been engaged in making an investiga- 
tion of the system. While it is true ASCAP has kept the Department informed 
for the most part as to the numerous changes in its distribution system, the 
problems to be considered concern not only the principles of the system but a 
study of how the system actually operates, and a study of its results. 

The complaints for the most part involve charges that (1) ASCAP’s survey is 
not “representative”? and accordingly fails to reflect performances which a 
representotive survey would catch; (2) ASCAP fails to give adequate credit to 
those performances which are caught in the survey; and (3) the credit given for 
various types of songs, such as theme songs, etc., unfairly benefits certain members 
at the expense of others. The difficulty of proving or disproving these com- 
plaints is obvious in view of the estimated 60,000 radio and television hours 
broade»st each day in the United States. 

ASCAP and Broadcast Music, Ine., have each supplied us with hundreds of 
thousands of documents as a basis for evaluating ASCAP’s survey in the light of 
the requirements of the judgment. These documents, supplied in confidence, 
have been utilized to make a significant comparative study and anslysis of 
ASCAP’s survey. This analysis was completed in mid-February of this year. 
However, because the documents were submitted in confidence except for trial 
purposes, the Division is committed to hold in confidence the information obtained 
therefrom. 

ASCAP distributions to members are also vitally affected by the multipliers 
applied to the survey. These multipliers are used to compensate for the size 
of the sample and to determine the weight to be given certain types of music, such 
as theme songs or advertising jingles. All of these matters are under current 
consideration and only tentative conclusions have been reached. 

Another matter giving rise to a large number of complaints has been the problem 
of admission to membership in ASCAP. With the exception of one instance, the 
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Division has succeeded, by dealing directly with ASCAP, in having admitted to 
membership every applicant who met the conditions and requirements set forth 
in the judgment. ASCAP’s current membership includes 4,003 writers and 1,081 
publishers as compared to 1,089 writers and 140 publishers in 1941 when provision 
was first made requiring ASCAP to accept certain applicants. 

The one instance in which we were unable to resolve a membership problem out 
of court involved the application by one Barnard Young. Despite the fact that 
Young met the requirement for membership in that he had written and published 
a large number of songs, ASCAP refused to admit him as a member because, it 
claimed, Young had organized and was operating a competitive licensing organi- 
zation, Life Music, Ine. (to which, however, Young had not assigned his songs), 
and because Young had allegedly entered into agreements with performers on 
network sustaining programs to perform songs from the catalogs of Young’s 
companies solely for the purpose of increasing the share of ASCAP’s revenues 
payable to two publishing firms controlled by Young. 

After investigating ASCAP’s charges, the Government filed an action under the 
judgment to compel the society to admit Young to membership as required by the 
judgment. Prior to a hearing on the motion, however, ASCAP signed a stipula- 
tion granting Mr. Young ASCAP writer membership. 

Before the resolution of the Young matter, ASCAP in December of 1955 
arbitrarily reduced the number of credits for network sustaining programs from 
44 for writers and composers, and 22 for publishers to 3 for both writer and 
publishers. Thereupon Young’s two publishing companies, Gem Music and 
Denton & Haskins Publishing Co., moved to charge ASCAP with being in con- 
tempt of the judgment. The Department successfully resisted this motion. It 
assured the court that it had the matter under investigation and committed itself, 
if it discovered that the judgment was in fact being violated in this respect, to 
report such violation to the court and to see that the judgment was complied with. 
The Government thereupon informed ASCAP that under section XI it would be 
essential for the society to conduct a survey and make distribution in accordance 
with the results of the survey. In view of the difficulty of conducting a survey 
that would accurately and adequately reflect the number of affiliated stations of 
each network that were carrying the sustaining program of the networks, it was 
agreed that until a better survey could be devised the society would make a 
survey by using the information reported in all of the newspapers carried by a 
newsstand, located in Times Square, New York City, which carries the principal 
newspapers published throughout the country. The survey was conducted and 
while it showed that few network sustaining programs were carried by the same 
number of affiliated stations, it did show clearly that in the vast majority of 
instances the sustaining programs of the various networks systems were carried by 
more than three of its affiliated stations. The Department is preparing its report 
for the court. 

There have also been complaints that ASCAP’s use of the weighted vote has 
res’ lted in the soviety’s failure to provide its members with a democratic admin- 
istration, and to ass re its members an opport'inity to protect their rights through 
fair and impartial hearings based on adequate information as provided in section 
XIII. The weighted vote comes about through the fact that each writer mem- 
ber receives 1 vote for every $20 of his ASCAP income and each publisher member 
receives 1 vote for each $50 of his ASCAP income. This matter is currently 
being liticated in a private suit now pending in the Supreme Court of the State 
of New York and the Department has recently intensified its study of the matter. 
Approximately 1 month ago we requested ASCAP to provide us with extensive 
statistical information relevant to the weighted vote problem. The receipt of 
this information is too recent, however, to permit at this time a thorough analysis 
of the problem. Since the use of the weighted vote is now permitted in section 
XIII of the amended consent judgment, any attack upon it world necessitate a 
modification of the judgment. Of corse, if modification appears appropriate, 
the Department will not hesitate to seek it. 

Another provision of the judgment about which we have received numerous 
complaints involves ASCAP’s alleged failure to give applicants for a license a 
genuine economic choice between blanket and per program licenses as required 
by sections VII and VIII of the amended consent judgment. ASCAP’s fears 
of the per prozram license were disclosed in 1953 when 51 of the major television 
stations applied for per program licenses and filed a proceeding in the United 
States district court pyrsant to section IX for a court determination of reason- 
able license fees. ASCAP immediately filed a motion seeking modification of the 
judgment to permit it to refuse per program licenses to any television broad- 
sasting station having a blanket license from BMI and to permit it to base its 
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per program license fee in part on spot announcements having no ASCAP music 
adjacent to programs which did contain ASCAP music. 

The Department opposed the motion. However, prior to a hearing on the 
motion ASCAP succeeded in negotiating a blanket license with the 51 major 
TV stations and withdrew its motion. 

Although ASCAP has not refused to grant per program licenses, numerous 
radio and television stations have complained that ASCAP’s per program licenses 
embody such onerous and burdensome conditions as to leave them with no 
choice but to take a blanket license. For example, per program licensees must 
supply to ASCAP the following information regarding each and every program 
and song played over the licensee’s station regardless of whether the program 
contains any ASCAP music or regardless of whether the song is one licensed 
by ASCAP: 

The complete title of each song; 

The author of each song; 

The publisher of each song; 

The date on which each song was copyrighted; 

The phonograph number of each recorded song; 

The licensing agency through which the song was licensed; 

The type of use to which each song was put in each program (i. e., thematic, 
background, etc.) ; 

The type of program in which each song was used (the station must be 
prepared to show ASCAP on demand the script of each program); and 

The cue sheets of any motion picture shown on the station must be sup- 
plied to ASCAP 7 days in advance of showing. 

This matter is receiving the close attention of the Department. 

This prolonged litigation against ASCAP has accomplished several major 

changes in the structure and practices of the industry. ASCAP is no longer an 
absolute monopoly. It no longer has the power to fix prices or exclude competi- 
tion. The lot of a competitor is not easy, but the existence of Broadcast Music, 
Ine., and SESAC (Society of European Stage, Authors, and Composers) testifies 
that a competitor can survive. 
PB Users of music have very substantial legal rights under the judgment. They 
may have an adjudication of the reasonableness of ASCAP fees, and ASCAP 
must offer them licenses of varying sorts. Licensing at the source has removed 
the objectionable restraints on the licensing of films. New mediums such as wired 
musi¢e services have been protected and fostered. 

The ASCAP membership has gained the right to elect all the directors bi- 
annually. Members now receive financial reports of the society and statements 
as to the basis of member classification. Each member has a legal right to know 
the rules governing his society, and to appeal his ASCAP classification to an 
impartial board. Newcomers in the business have an opportunity to join ASCAP 
by meeting only minimal requirements. ASCAP members have the right to 
withdraw their musie from the ASCAP repertory and place it with a competitor. 

The complaints which have been made against the society are under thorough 
investigation by the Division. Adequate personnel has been assigned to the 
very complex task of collating and analyzing the vast quantities of documentary 
material involved. The legal questions involved in any further action are sub- 
stantial, but far from insurmountable should proof of definite violations of the 
decree be shown. The policy questions as to the type of relief which would be 
desirable are not so easily dismissed. This subcommittee can perform a valuable 
service to the Department, to ASCAP, to the members of ASCAP, and to the 
Nation by airing these matters. 

I have been more than frank about the matters which are occupying our 
current attention. I have been so in the belief that such frankness will help the 
subcommittee and that the committee’s deliberations will in turn help the Division 
in its attempt to assure the just and equitable enforcement of the antitrust laws 
and the decrees of the courts of this land. 


Mr. Roosrvett. I might say that my colleagues have not had a 
chance to see it yet, perhaps, they will want to refer to it, but I want 
to call attention to the fact that in this letter of transmittal the 
Assistant Attorney General specifically states that various complaints 
such as have been voiced here to the committee have been under 
consideration and have been received by the Department of Justice. 
And he makes the statement that at this time no final determinations 
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have been reached as to the complaints. So, I think, in answer to 
Mr. Sheehan’s previous question, have these general complaints been 
presented to the Department of Justice, the answer would be ‘‘yes, 
in general.” 

I might also add, I think with generally unanimous opinion of the 
committee, that a day will be allotted, or that the request will be 
made, let us put it that way, to the Department of Justice that they 
come before the committee, and in detail answer some of the questions 
which have been raised by the statement submitted by the Depart- 
ment of Justice and by the statement of the various witnesses who 
have appeared before the comimittee. 

Mr. SHEEHAN. | might like to state here for the purpose of the 
record that my purpose in pursuing these questions about the Depart- 
ment of Justice was to express the thought that I hope none of the 
gentlemen here before us thinks that we are going to solve their 
problems in this problem with ASCAP and the court order. 

That is a question for the courts to decide, and the people should 
properly bring it to the Justice Department for decision. 

Mr. Roosevetr. | think that is correct. I might quote the last 
sentence or the last two sentences of Mr. Hansen’s communication. 
He says, “‘I have been more than frank about the matters which are 
occupying our current attention’’—and I think those who read it will 
feel he has been very frank—‘I have been so in the belief that such 
frankness will help the subcommittee and that the committee’s 
deliberations in turn will help the Division in its attempt to assure 
just and equitable enforcement of the antitrust laws, and the decrees 
of the courts of this land.”’ 

I might stress that is exactly what this committee is trying to do 
and that is its proper function. 

The committee will now hear from Mr. Oscar Hammerstein, if you 
will please come forward, sir. 

May I introduce my colleagues whom you have not met, 
Mr. Sheehan and Mr. Moore. 

Would you raise your right hand, please? 

Do you solemnly swear that the testimony you are about to give 
before this committee, will be the truth, the whole truth, and nothing 
but the truth, so help you God? 

Mr. Hammerstern. I do. 


TESTIMONY OF OSCAR HAMMERSTEIN, NEW YORK, N. Y. 


Mr. Rooseve t. First let me thank you on behalf of the committee 
for coming before us today. We realize that it was at great incon- 
venience to you, and we are grateful to you for coming. 

I would like to say that one of the reasons why the committee 
insisted upon your appearance was due to the fact that we wanted 
what we consider to be expert testimony from a member of the board, 
such as yourself. And as you probably know, the committee had 
hoped to have Mr. Cunningham present at these hearings, in fact at 
the request of the society we postponed our hearings for a number of 
weeks in the hope that he might be present, but due to his continued 
ill health, we are going to sort of substitute you, in a way, as one of 
the expert witnesses. 

May I first say that—I think it is correct—Mr. Hammerstein is 
long a member of the society and a member of the board of directors. 
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How long have you been a member of the board of directors? 

Mr. Hammerste1n. I think about 20 years. 

Mr. Roosrve t. Is it, also, correct that you are a member of the 
distribution committee? 

Mr. HAMMERSTEIN. Well 

Mr. Rooseve tT. Or classification committee? 

Mr. HammerstTeEIN. If you are on the board as a member, you are 
automatically a member of the classification committee. 

Mr. Roosrevett. We have been informed in previous testimony 
that you, also, however, have an interest in a publisher affiliate? 

Mr. HammerstTeEIN. That is right. 

Mr. Rooseve tr. Will you give us what information you can on 
that? 

Mr. HammersteIn. That is Williamson Music, Inc. It is a com- 
pany in which Mr. Rodgers and I, and Mr. Mouie Dreyfuss and Max 
Dreyfuss are partners, the four of us. We publish our own songs and 
occasionally a song of someone else’s. And that is about all. 

Mr. Roostve.r. Is the company represented on the board as a 
publisher? 

Mr. HaMMERSTEIN. Yes; it is represented by Mr. Max Dreyfuss. 

Mr. Roosreve.t. Mr. Max Dreyfuss? 

Mr. HammersteIn. Yes. 

Mr. Roosrve tt. So that it would not be unfair to say that your 
interests are represented in both of the two divisions within the 
society? 

Mr. Hammerstein. That is true. 

Mr. Rooseve tt. It has also been pointed out to us that to a degree, 
at least, there is at times a conflict of interest between the writers’ 
division and the publishers’ division. 

Have you at any time during your service of 20 years felt that there 
was a situation of conflict of interest, so far as your serving as a 
member of the board representing the writers, when a decision on 
that board might be influenced by the publishers’ position? 

Mr. HamMersteEIN. No, I can’t remember a single instance that 
that has happened——even, indeed, where the conflict has arisen. 

The publishers and the authors and composers, work for ASCAP 
in that board room and studiously keep out the conflicts that exist 
outside of ASCAP. 

We have a common interest in ASCAP. And if it did arise, how- 
ever, I would like to say that I would resent very much the suggestion 
that having been elected by the writers I would represent publishers. 
And I would have to demand some kind of proof that that has been 
done. The statement that I had done so would be very frivolous and 
a careless statement. 

I would have been elected—most of the reelections by, I think, the 
leading number of votes, either the first or the second. And the 
authors and composers have expressed their confidence in me. I do 
not think it would cross my mind not to justify that confidence. 

Mr. RooseEve tt. Just for the record, can you give us the relative 
proportion of the royalty payments to you from ASCAP as a writer as 
compared with your receipts from the publishing end of it? 

Mr. HamMMeErsTEIN. Well I don’t know if I am really accurate on 
these figures. But I believe that Williamson gets in the neighborhood 
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of $200,000 a year from ASCAP. If we do, then I get a fourth of that 
after the overhead is taken out. 

As an author, my income fluctuates depending somewhat on foreign 
rights, but I think it runs around $50,000, and sometimes more. 

“Mr. Roosevett. Then roughtly they w ‘ould be even, 50-50? 

Mr. HAMMERSTEIN. Yes. 

Mr. Roosrvett. So far as you personally are concerned? 

Mr. Hammerstein. That is right. 

If that is true, it is very coincidental because my income as an 
author is the result of 40 years of writing. Williamson Music is 
dated from Oklahoma 1943—that is when we went into the publishing 
business. 

Mr. Roosevett. I have a tabulation entitled “The Sustained 
Performance Fund September 1957.’ I do not know whether you are 
generally familiar with it, but | assume that youare. It was furnished 
to us by counsel for ASCAP at our request. It shows the average for 
each class from 1 to 1,000 upon which payments from the fund are 
based. It shows the average of actual performances, then an ad- 
justed average for each class. As to the actual average performances, 
it shows for instance, class 130, actual performance average of 11,567, 
which is higher than any above it, until class 250 is reached. 

Similarly, class 780, has an actual average of 61,768, which is higher 
than any class above it except class 1,000. 

These examples I think could probably be multiplied many times. 
Yet the adjusted average for the classes is entirely consistent. 

My question would be, why would a writer with more actual 
performance points be put in a class lower than another writer with 
fewer actual performance points? 

Mr. Hammerstern. I think that must derive from an historical 
factor that we did not formerly classify on a purely mathematical basis 
to the extent that we do now. We used to have more for availability 
and seniority. 

And in changing the classifications system, we invented cushions 
so that we would not unfairly yank men who had been in the soc iety 
for a long time down too suddenly. There is a sort of brake on the 
promotions and the demotions. 

I must apologize for not being very familiar in great detail with this 
classification system. I am familiar only with the philosophy of it. 

Mr. Roosevetr. But you are 1 of the 12 in the group, aren’t you 

Mr. Hammerstein. Yes. 

Mr. Roosevetr. That deals with that? 

Mr. Hammerstein. Yes;I know. You will just have to accuse me 
of being derelict in my duty and my mathematical talents. 

Mr. Roosevett. I, certainly, will not accuse you of that. 

Mr. HammerstEIn. I will accuse myself of it. 

Mr. Roosevetr. If you, as a member of the board that makes 
these rules will admit that it is very difficult for you to handle the 
mathematics of it, I would think that a poor, ordinary member who 
is not a member of the board would also find himself rather confused? 

Mr. HamMersTEIN. There is no secret about it, and I think I have 
reason to believe that some of the poor, ordinary members are much 
better mathematicians than I am. 

Mr. Roosevetr. All right, then could you in general terms, from 
the point of view of philosophy, if not of actual figures, explain what 
the adjusted average is and how it is made? 
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Mr. HamMMersTEIN. Well it is made by performance, and as some- 
one reaches a level of a class above him he is moved up into that class. 

When he reaches below the class, that he is in and below it—and 
approaching the level of the lower class—he is demoted. 

Mr. Roosreve.t. How fast, generally, could a writer be moved up, 
and how fast—how long would it take him to be moved down, if his 
actual performances varied to any considerable degree? 

Mr. HAMMERSTEIN. It is hard to say. There are some who have 
moved up very fast—men like Frank Loesser, or Alan Lerner and 
Fritz Loewe who have done extraordinary work in the past few years— 
they have gone up very high very quickly. 

Myself in the early days in ASCAP went up very fast, but not in 
the same volume of figures. My first year I got $95 and my next 
year I got $500. 

There is a very simple reason to explain that. I had written Rose 
Marie, and it was an extraordinary success and I was moved up. 
Everyone is not that fortunate. It is a matter of degree. 

In general, I would like to say that I have complete faith in the 
intentions of the board members of ASCAP to do the fair thing. It 
is sometimes difficult to do the fair thing but they do their very best, 
and I think by and large the men who write songs that contribute to 
the catalog of ASCAP, and make it possible for ASCAP to earn what 
it earns, are paid accordingly, and the men who do not are paid a 
little bit more than they are worth. 

Mr. Roosreve.t. You are, I presume, generally familiar with the 
consent decree? 

Mr. HAMMERSTEIN. Yes. 

Mr. Roosrve tt. The particular section which has to do with in- 
structions to ASCAP as to how to set up its distribution formula calls 
specifically for emphasis upon current performances; does it not? 

Mr. HAMMERSTEIN. Yes. 

Mr. Roosrevetr. How do you think these formulas which you have 
set up, which allots only 20 cents to current performance as against 

Mr. Finkeustern. Mr. Chairman, I believe that the Chair did not 
correctly state the provisions of the consent decree. 

Mr. Roosevett. I will read it then. Will you give me that section 
of it? I will read it into the record, so that it may be there. 

Yes, Mr. Finkelstein; I believe that it is correct as it was read into 
the testimony yesterday: 





Defendant ASCAP is hereby ordered and directed to distribute to its members 
the moneys received by licensing rights of public performances on a basis which 
gives primary consideration to the performance of the compositions of the members 
as indicated by objective surveys of performances (excluding those licensed by 
the member directly) periodically made by or for ASCAP. 


I think I understand English. When it says give “primary con- 
sideration to the performance of the compositions of the members,” 
I think it speaks for itself. And it is to that, that I direct my question. 

Do you believe that the formula as it has been set out which allots 
20 percent on the basis of current performances—I think maybe this is 
the basis for Mr. Finkelstein’s objection 

Mr. FINKELSTEIN. Yes. 

Mr. Roosrvett. Is in conformity with that direction when 20 
percent is on the basis of the accumulated earnings fund, 30 percent for 


availability, and 30 percent on the basis of the sustained performance 
fund? 
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Mr. HamMMersTeEIN. Yes; I do. 

Mr. Roosrve.tt. When the classification committee, which is the 
entire 12 members, changes a rule, does it immediately notify all 
members, or what procedure does the committee have in order that 
not only the particular member affected—because I presume the 
change which comes about is in relation to a specific case—or even 
if it does not, what is the machinery through which all of the members 
are notified of the new rule? 

Mr. Hammerstein. The description of the new rule is put into the 
mail and sent to all of them. 

Mr. Roosrve.t. Each time a new rule is made? 

Mr. HaMMeErRsTEIN. Yes; on classifications. 

Mr. Rooseve tT. On classifications? 

Mr. HaMMERSTEIN. Yes. 

Mr. RooseveE tt. It is specifically put into the mail and directed to 
each of the members of the society? 

Mr. Hammerstein. Yes. 

Mr. Rooseve tT. Is this also true of the specific interpretations 
made of rules, for instance, if a question comes up and an interpreta- 
tion is made of a rule, is this given only to the member at that time 
or are the interpretations, also, given? 

Mr. Hammerstein. | think it is only given to the members at that 
time. I cannot remember any case where reports of decisions of the 
classifications committee have been sent out to the membership when 
the decisions only concerned one member. 

Mr. Roosevett. So that if an interpretation might affect more 
than the one member before them, there is no way for another member 
to know about it unless he happens to stumble across it at a later 
date? 

Mr. HamMeErRsTEIN. So far as I know, although there is an under- 
ground tunnel in Lindy’s Restaurant which quickly spreads the news. 
{Laughter.] 

Mr. Roosgve t. I started to say that is not too unlike what we 
have here in Washington. 

How many times a week or a month does the classification com- 
mittee meet? 

Mr. Hammerstein. About once a month, but I am not certain 
about that. 

Mr. Roosrevett. Are minutes of these meetings kept? 

Mr. Hammerstern. No, I don’t think so. 

Mr. Roosrvett. No minutes kept? 

Mr. Hammerstein. I don’t remember minutes being kept, no. 

(Mr. Hammerstein later advised: “I was wrong about this, minutes 
of these meetings are kept. O. H.’’) 

Mr. Rooseve.t. Therefore, it would be almost impossible, would 
it not, for a member to really find out what went on at a classification 
committee meeting unless someone wanted to give it to him? 

Mr. Hammerstern. That is right. 

Mr. Roosevett. Are there any written definitions of music use 
classifications, such as theme, bridge, and play-on and play-off music? 

Mr. HAMMERSTEIN. Yes, there are. 

Mr. Roosrvett. How are these made available for the information 
of the members? 
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Mr. HammersTEIN. I believe that kind of information has been 
mailed out when they decided on evaluating a theme song in regard 
to an ordinary performance. This information is available in print, 
I believe, to the society in general. 

Mr. Rooseve tt. The reason I ask that, the question was brought 
up, and I use this as an example, that a theme song shall receive such 
and such credit, but it was charged that the definition of what is a 
theme song has never been made, and, therefore, that it is subject to 
easy manipulation by saying that it is or is not, and there is no rule 
to go by. 

Do you know whether there are exact definitions which would 
describe a theme song, or any of the other terms that you are more 
familiar with than I am? 

Mr. HamMMeErsTEIN. Yes, I believe these are written down. 

Mr. Roosrvetr. I would ask, if I may through you, that the com- 
mittee be provided with these definitions. 

My next question will deal with testimony received yesterday. 

Mr. HamMerstEIN. I will have to correct my answer. Mr. Finkel- 
stein tells me these are not down on paper. It is general knowledge 
of members of the society, but they are not down. So I will have to 
change my answer. I had assumed that they were and I thought so. 

Mr. Roosrevett. You could not say that something like that is in 
the general knowledge of the member, either you or Mr. Finkelstein, 
outside of the fact that you hope it is? 

Mr. HammMersteIN. That is right. I hope—I think that is true, 
too. 

Mr. Roosrevett. Not being down on paper I would assume it 
would be a little difficult for a member to find out exactly what the 
classification board really held them to be? 

Mr. HAMMERSTEIN. It is not very subtle, because we know what a 
regular performance is, your songs played on the air, someone sings 
it, in television or radio. And if a song is played as part of a program 
every time the program comes on, as an announcement of the program, 
whether it be a full 32 bars or 8 bars that is a theme song. The 
theme song is the trademark. That is all there is to it. Everyone 
does know that. 

Mr. Rooseve.t. Mr. Hammerstein, do you not think there are in 
the records of ASCAP and, certainly, they will be brought before the 
committee, disputes as to what is a theme and what is not a theme? 

Mr. HammMersreIn. I think there may be. There was a recent case. 

Mr. Roosevett. There is a dispute, and yet there is no written rule 
to go by. If there is a dispute, it would seem to me that someone is 
going to have a pretty hard time to make a case and that the power 
left to the board is rather an undue power where the rule can be shifted 
any day—maybe a theme song is one played 3 times or maybe played 
in a show that runs for 30 minutes, but no one knows what the rule is. 
Do you think that is a fair way to do it? 

Mr. HamMersteEIN. I really think that everybody does know that 
much about the them song—that the announcement of a program by 
music is a theme song. And I think this has been going on such a 
long time in radio, and before television, that very few members, if 
any, really and honestly do not know what a theme song is. 

Mr. Roosevett. And yet there are disputes about it. 
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Mr. Finkexstern. Mr. Chairman, I do not think there has been 
any testimony there have been any disputes about what is a theme 
song. I am not familiar with any. 

Mr. Roosrvett. There are disputes as to how much they should be 
paid. 

Mr. Finxexste1n. That is quite different. As to whether 

Mr. Roosrvett. As long as you break down the different degrees 
that they should be paid, it would seem to me it could be said that it 
must be based upon some general rule about which there is a disagree- 
ment, otherwise the dispute would not arise. 

Mr. FinxetstTern. If the chairman will permit me to say this, in 
the Loeb-Lombardo case we have been talking about, the dispute 
was as to whether that hour and a half was a single program not 
whether It Seems Like Old Times, was a theme song, and Mr. Lengs- 
felder had a composition called Here We Are Again, or some such 
name, that was used as a theme song, undisputed as a theme song, 
but the question there—and he did not appeal on that—the question 
there was as to whether it qualified under the rule in ASCAP at that 
time, and since changed, which provided that a theme song shall not 
receive full credit unless it is a well known and recognized musical 
composition. And that was, certainly, tested at that time. 

Since that time there has been a mathematical formula so there 
would not be any subjective evaluation. 

But I do not think there is a question about what is or what is not 
a theme song. 

Mr. Roosevett. That mathematical definition, has it now been 
published? 

Mr. FINKELSTEIN. Yes, it has, and your counsel has it. 

Mr. RoosrvettT. And mailed to all of the members? 

Mr. FINKELSTEIN. Yes, it has been and your counsel has a copy of it. 

Mr. Roosrvett. My next question, I think, goes back to the 
testimony of yesterday, in which it was described to us that there is 
a breakdown to one one-thousandth of a point rule in the distribution 
of credits, and my question really is: In your study of the classifications 
committee’s work do you feel that this rule gives an equitable dis- 
tribution to the various people who come before you for decisions as 
to whether their work shall receive one-thousandth or five hundred 
one-thousandths of a credit? 

Mr. HammersteErn. In my opinion it is, although I must add the 
reservation that it is very difficult to get a perfect rule and set of rules 
on distribution. We do the best we can. And in my opinion this is 
the most just arrangement we have conceived so far. 

Mr. Roosrvett. Who officially makes that allocation? Is it 
made by the staff and then submitted to the board for ratification? 

Mr. Hammerstetn. No, the staff prepares the facts, vou know, the 
log. The classification committee makes the decisions on those facts. 

Mr. Rooseve tt. The staff prepares it and the committee decides. 
Does the member receive a notice when these decisions regarding his 
work are made? And prior to putting them into effect is he given 
any opportunity of knowing about it, so that if he does not like it he 
may appear before you? 

Mr. HammersteErn. If a member complains about his own—— 

Mr. Roosrve.r. When the official decision is made—and I assume 
that none of your records can be kept until the classification committee 
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has said, “This shall be the allocation of credits on this point’’—is 
the member then and there notified that this is the decision that has 
been made in his case? 

Mr. Hammerstern. When you add “in his case’ you mean affects 
the whole society? 

Mr. Roosrvett. Is every member notified? 

Mr. Hammerstein. Of any important change of classification. 

Mr. Roosrvettr. How are they notified? 

Mr. HamMersteEIN. As soon as it has been voted upon by the 
committee, as soon as it is practical. There is no point to keeping 
it a secret a long time, once it has been officially adopted. 

Now there may be discussions on tentative suggestions by people, 
and no one is notified of that except the committee. That is their 
discussion. But when they reach a decision, the membership is, of 
course, notified. 

Mr. Roosrvetr. Excuse me for dwelling on this, but we have an 
important reason for it. It was claimed yesterday that in many 
instances the member does not find out what this decision is until 
he gets the quarterly statement, and at that time suddenly he dis- 
covers he has not been given the credits that he thinks that are due 
him. The rule was changed by the classification committee. If, 
however, he had, prior to the time of receiving the statement, been 
informed of what the changes will be, it would seem to me that it 
would then be his responsibility to ask for a hearing and try to con- 
vince you before he gets this statement that there should be an 
adjustment. 

My question now is, he does not get any notification until he 
receives the statement. Is my imp e sion right or wrong? 

Mr. HamMMersteErn. | think it is wrong. I| think that any change 
of classification is sent on to the member. It would seem to me quite 
unfair if it were not. 

Mr. Roosgve.tt. Will you submit some evidence to the com- 
mittee—— 

Mr. FiInkKELsTEIN. It has been submitted, all of the changes that 
have been made, and the dates on which these were announced have 
been furnished to your counsel. 

I think there was something here that the Chair may be thinking 
about, about the Mutual Network having been discontinued from the 
computations as of performances 6 months prior to the time a notice 
went out. These tabulations are not made for a period of 6 months 
and the society has been unable to receive as to programs from the 
Mutual Network for that time—even though trying assiduously—a 
record of the stations carrying their programs. ‘To this date it has 
not received any such record. And it cannot receive them. They say 
it is impossible for them to produce them. 

Apart from that there are other facts. The fact is upon the decision 
of Mutual—— 

Mr. Moors. To Mr. Finkelstein, your expression does it go to the 
point that was raised yesterday about this question of retroactive, 
this decision of the classifications committee? 

Mr. Finxexstein. That is where Mr. Hammerstein said there are 
these cases. He asked the chairman whether he was talking about 
individual cases or general rules that were adopted. And the Chair 
said, he was talking about general rules, 
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In the individual cases, the member must file his protest immediately 
and then the adjustment is made prospectively. If he sleeps on his 
rights for a long time and then comes in later, he is not told it is too 
late for you to protest but he is told that any adjustment made will be 
prospective and not retroactive. 

Mr. Moore. We had testimony here yesterday to the effect that 
some of the rulings your organization have are retroactive in nature. 

Mr. FInketstern. That was as to Mutual. 

Mr. Moore. That was my question. Was that example as it was 
given to us the Mutual one? 

Mr. Finketstern. Yes; that is very, very unusual, and that was 
an unusual situation. 

Mr. Moors. And that was an unusual situation? 

Mr. Finxetstern. That was submitted to me because of that fact 
before the announcement was made to the membership and before the 
decision was made. 

Mr. Moore. The reason | asked the question is that to my way of 
thinking it could be conceivable that the members of the committee 
here would get the impression that the classifications committee would 
meet today and decide that a rule would be effective 6 months previous 
and I think that is the impression we had here. That is the reason 
I ask the question. 

Mr. Roosrvetr. I would like the record to show we have at least 
2 cases, 1 to which counsel has referred, the other a case dated Decem- 
ber 27, 1957, No. 7124, which is not the same case, and in which 
notice went out on December 27, 1957, and it is retroactive to 
January 1, 1957; and in the other instance, July 1, 1957. 

Mr. Finxetstern. They are both the same ‘kind of thing. There 
is not a change in the rules, but it is a change in the 

Mr. Roosrvetr. But they are effective retroactively? 

Mr. Finketstern. In both cases they had a retroactive effect. 
It was not a change in the rules, in these distribution rules that we 
have been talking about, but problems that had arisen, in getting 
these programs into the machine and getting them out to the members. 

The second one that vou talk about is a change that was made 
going on an annual basis, instead of a quarterly basis. That required 
an adjustment for the last quarter of that year. And they could not 
meet the adjustment or make the adjustment during the year because 
there was no time for that. So they had to send the checks out and 
notify the membership that in the first quarter of the following 
year there would be adjustments reflecting the computation that 
would have been made in the iain 

Those are unusual cases and they are things where the machines— 
or the information supplied vou by customers just puts the Society in 
a position where it is caught shorthanded and these are the only 
decisions that you can make under those circumstances. It is very 
unusual. 

Mr. Roosevetr. Thank you. 

[ go back to a previous situation that was called to our attention. 
If a member comes in and through the appeals system makes an 
appeal from a ruling and is even partially sustained he cannot get a 
retroactive settlement; and yet in these cases that is exactly what 
happened from the descriptions which has just been made to us. 

Do you think that this is fair that when he wins something, you 
find it is impossible to make it retroactive, but in other cases where it 








POLICIES OF ASCAP 153 


is for the convenience of the society or anybody else it is possible to 
make it retroactively effective. 

Mr. HammersteErn. I think it depends a good deal on the individual 
case. I think it is hard to invent a principle and stick to it without 
exception in these complicated doings. 

I agree with you that it sounds on the face of it inconsistent and 
unreasonable. I can only say that every once in a while we get an 
anomalous case that is difficult to deal with. Naturally, all retro- 
active legislation has with it a lot of unfairness, and it upsets the 
whole society by some retroactive ruling and we would not want to 
do that. 

Mr. Roosrve.r. However, at the moment no retroactive rulings 
are allowed; isn’t that correct? 

Mr. Hammerstein. Yes; that is the general principle but we have 
heard of two exceptions here. 

Mr. Moors. Mr. Hammerstein, as a member of the board could 
you conceivably see that a rule could be set up setting aside a small 
percentage or a certain percentage of the writer’s share or of the 
publisher’s share, that would be placed in a fund and denominated 
“retroactive fund,’ or whatever it might be, to be devoted to re- 
lieving the problem, I think, our chairman has been discussing with 
you? ‘The fact that a man has a grievance with ASCAP and he goes 
through these procedures, but by the time he exhausts the remedies 
within the organization, a year, perhaps, a year and a half or maybe 
two years have passed—maybe the point that he is raising is no 
longer a valuable property point to him, and from that point forward 
as ASCAP says, ‘Well, if this ever occurs again we will give you these 
credit points.” 

Can you conceivably see a possibility of such a fund or a reserve 
being set aside for the purposes of allowing this individual who has a 
right and who takes 2 years to have that right confirmed by the 
ASCAP procedures, and then it is determined that he does have a 
valuable thing but your funds are already distributed and you have 
nothing to give him—does that do violence to your thinking of fair- 
ness because of the distribution of these funds? 

Mr. Hammerstein. You ask me if it is conceivable? I think it is 
conceivable. I do not like to conceive it very much, because I think 
that if there was such a fund there, it would encourage a great deal 
of—a great many grievances, and there would be a great many, a 
great deal of nibbling at it. 

This is not a proper answer, because it is not an answer on prin- 
ciple, but on the practical matters of the society, I should not welcome 
that. 

Mr. Roosrve.r. If you will yield to me. On the reverse side, if a 
member does not get it where he is entitled to it, you would not want 
to defend the position if a man has something coming to him by 
equity and justice that something should not be done to make it 
possible for him to get it. 

Mr. Hammerstein. Of-course, sure. I do not see—how does this 
come up? If a man is being treated unfairly, it is his duty to come 
up and say so, not to wait until the whole fortune piles up. 

Mr. Roostve tr. The testimony indicated that there were instances, 
at least, where it takes maybe 1% or 2 or maybe 3 years. At the end 
of that time, the money just isn’t there any more. So he has fought 
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the battle for nothing. I think Mr. Moore’s suggestion is because of 
that fact, because of the machinery which exists, and which can 
conceivably—and I think you will all agree, probably could and does 
take that long—that perhaps some adjustment ought to be made 
there to alleviate that situation. 

Mr. HammMerstEIN. It might be a very good suggestion. 

Mr. Roosevett. Thank you. Mr. Hammerstein, the minutes of 
the society, of January 3, 1957, which were submitted by counsel 
and which I would like to make a part of the record, on page 106, I 
quote you as follows [the complete minutes appear as exhibit No. Al7, 
beginning at p. 547]: 


I think there is one basic thing that we ought to face, and that is that ASCAP 
is not, and does not pretend to be, a democracy. ASCAP is a group of property 
owners. Let us get that into our heads and don’t let us go too far with this 
nonsensical adjective of ‘‘un-American.”’ I have heard that several times tonight. 
This is not a group of federated states, or a nation, ora commune. This i; more 
like—this is not the United States; it is more like the United States Steel. I do 
not think that the people who own a whole lot of property in this, and many 
copyrights, are going to take 1 vote, the same vote as the man who owns l 
copyright. Don’t think that, and don’t waste our time, and don’t waste yours; 
that is not going to happen, for the day it does happen ASCAP is going to be 
broken up and the devil take the hindmost [applause]—and the devil take the 
hindmost— 


which you repeated— 


and you know who the hindmost are going to be: the people without the good 
copyrights. 

I have sat with the broadcasters several times in negotiations. They made it 
very clear back in 1940 when we got a pretty good licking, that what they were 
making a deal for were the top catalogs, not the number, not the quantity of 
compositions, but the quality. This is the strength of ASCAP, and the people 
who have those compositions know it. 

I am just as democratic as anybody in this room. I challenge anybody to 
challenge that. But this is not a democracy. 

I would like to point out to some of the gentlemen who talked, and especially 
the last one who talked about the bo»rd giving all of the gravy to itself—I would 
like to point out that it is a long time since Victor Herbert sat on this board. 
George Gershwin never sat on it. It is a long time since Jerome Kern sat on this 
board, and he has been treated all right—these estates have all been treated well 
because they had good songs, not because they sat on the board. They can’t sit 
on the board any more; I wish they could. They were all fine men. 

Now this is something I think that we ought to face, and not kid ourselves 
about, and stop talking about democracy and un-American bosh. This is a 
corporation. 


Actually I don’t think it is a corporation. 

Mr. HammersteEIn. No; it is not. 

Mr. Rooseve tr. It is not a corporation, is it? 
Mr. FINKELSTEIN. No; it is not. 

Mr. RoosEvELT (continuing). 


It is not really a legal corporation; it is a group; it is a society—and it is a 
society of property owners. We fought a long time to establish songs as property. 
There are some people, some tavernkeepers and jukebox operators, whom I 
heard quoted tonight, who don’t think they are property or they resist it. We 
cling to it. 

Let us admit we are capitalists, small and large. Whether we like that or not, 
that is what we are, and that is what the organization is: a group of capitalists, 
of property owners. Make reforms. Make constructive suggestions. Criticize 
the logging. Do whatever you please but stop this crazy nonsense about the 
vote, the weighted vote. The weighted vote is with us. It has to be with us 
while there is a weighted group of catalogs, and I think you will find, your 
mathematicians, that some of these big catalogs who are so favored, as you say, 
are getting less performance than the small ones. Just look into that sometime, 
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My question now is that since that group of members is not in the 
ordinary sense a corporation but is in essence an organization to bring 
some help and protection to the less fortunate, shall we say, of the 
members who do not have the quality or do not have the appeal, 
and based upon that, you object to the idea of each member having 
only one vote. Do you still hold that same view? 

Mr. HammersteIn. It was all I could do not to applaud my own 
speech while you were reading it. I endorse every word of it. We 
are doing it on the ground of much more material good, of protecting 
the property we have created. I think that the position of people 
who have a large vote in ASCAP, is even better and more justified 
than the position of people who own a lot of stock in the United 
States Steel, because they only paid money for it. 

For my stock, so to speak, in ASCAP, I worked for 40 years nearly 
every day. Whatever talent I had was put in there and whatever 
energy and industry was there. 

I do not say it was a great sacrifice because a writer likes to write. 
But he does sacrifice other things while he is doing that. 

Other men with less votes may have worked nearly as hard or as 
hard as I did. 

It is unfortunate, however, that they did not have the same results. 
And I think that they are in the same position—a man who writes 
songs and whose songs are not sung or played anywhere is very much 
like a candidate for Congress who is not elected. There is no associ- 
ation to take care of them. 

But ASCAP does, in a measure, take care of these people who are 
less fortunate than the more talented ones. 

There is another class who not only have much talent but do not 
work very hard. But no matter what the reason, if they haven’t got 
songs, they are not contributing to the association which makes a lot 
of money from broadcasters, who buy only quality. The broadcasters 
do not care how many thousands of compositions we may have. They 
care very deeply that we have Gershwin and Kern and Victor Herbert 
than they do for a lot of other songs from lesser writers. This is what 
they are buying. 

Most of the trouble, most of the protests come from noncontributing 
writers. And I am pretty indignant about it. 

Mr. Roosgve tt. All right. Let me ask you this. The claim, at 
least by insinuation, if not directly, is made that the society through 
its control has something to say about what is accepted for playing 
by the different stations and the networks, and influences that, and 
through that there is a holding down of other people, or less well- 
established people to come to the top. And one, for instance, of the 
things which I think this committee will ask for is where have been 
the changes in the last 20 years on the basis of performances logged 
by the society—what new people have come inte the top 10 percent— 
is it your impression that many new people have been coming into it? 

Mr. Hammerstein. Yes, indeed. While I think of it I would like 
to put in the record that the society has nothing to do with the pub- 
lishing, writing, or exploitation of songs. The society merely ha: «les 
the small performance rights. 

The exploitation of songs is handled by publishers and their em- 
ployees. The society takes no part whatever in bringing songs before 
the public. The songs are filed with the society and they know what 
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performing rights they handle. So it is an error to suggest that 
ASCAP does anything. 

Mr. RooseEve tt. It is in control to a degree at least of the publisher; 
is that correct? 

Mr. HammersteEn. It is not in control of the publisher. 

Mr. Roosevetr. The writer is? 

Mr. HamMerstTeEIN. He vests in the publisher the right to handle 
his song, to exploit it. Some are good pluggers themselves. The 
average writer, his talent does not go in that direction. He sells it 
to the publisher, gets an advance, he gets a promise of royalty and 
then the publisher takes over, not in control, but for the benefit of the 
writer, and does his best to make the song popular. That is his duty. 

Mr. Brown of Missouri. I think it might be a good thing right at 
this point just to take a case history at this point just to take a case 
history of a song. For instance, let us take—not a show tune, Mr. 
Hammerstein—but just a song, and let us say that when it is recorded 
the initial sales on the song are 500,000 records. 

Mr. HammersteErn. That is pretty good. 

Mr. Brown of Missouri. Yes, a real good song. The publisher 
would receive so much per record on those records; is that correct? 

Mr. Hammerstein. That is the statutory royalty, 2 cents—the 
publisher gets 1 cent and the author-composer gets the other cent. 

Mr. Brown of Missouri. In that instance, the royalties would be 
$10,000 on the 500,000 record sales? 

Mr. HamMerstern. I am not a good mathematician, I will accept 
the figure. 

Mr. Brown of Missouri. You are not a mathematician? 

Mr. HamMMERSTEIN. I will accept it. 

Mr. Brown of Missouri. It sells | 200,000 copies of sheet music on 
that music, that is a real great one? 

Mr. Hammerstein. This is good. 

Mr. Brown of Missouri. That would be another—there would be 
another royalty? 

Mr. Hammerstern. In a popular song the usual royalty is 3 cents, 
1% to the author; and in the case of show tunes it is double that, 
3 and 3. 

Mr. Brown of Missouri. There would be $6,000 gain? I will do 
your mathematics. 

Mr. Hammerstern. All right. 

Mr. Brown of Missouri. That is absolutely traceable royalty where 
the author, the composer, absolutely gets every penny that is coming 
to him, and there is no question about it. That is right? 

Mr. Hammerstern. I certainly hope so. 

Mr. Brown of Missouri. There have been other instances, but in 
the general rule that is true? 

Mr. HAMMERSTEIN. Yes. 

Mr. Brown of Missouri. In addition, there might be movie royal- 
ties on a tune if it were a movie tune, right, or would it be a flat fee? 

Mr. Hammerstein. There are no movie roy alties. If you sold the 
tune to the movie, with a grand right, a dramatic right, you would 
negotiate that and the publisher and author and composer would 
divide that money, $5,000 or whatever they got for it. 

Mr. Brown of Missouri. Comparing it to a bookwriter, an author, 
the author of a book—you have written a book, haven’t you? 
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Mr. Hammerstein. No, I have not written a book. I have read 
a lot of them. 

Mr. Brown of Missouri. An author of a book would receive so 
much for a book? 

Mr. HamMMeERrsTEIN. Yes. 

Mr. Brown of Missouri. And all during the years of the copyright, 
some 28 years, primarily, and 28 years renewal, he would receive so 
much for a book on any copies sold? 

Mr. HANNERSTEIN. Yes, that is right. 

Mr. Brown of Missouri. In addition to that, a songwriter gets 
performance fees, correct? 

Mr. HammersteEIN. Yes. 

Mr. Brown of Missouri. A member of ASCAP clears those per- 
formance fees through ASCAP? 

Mr. Hammerstein. That is right. 

Mr. Brown of Missouri. Could you give the committee some 
relative proportion—let us say as to All of the Things You Are, it is 
released, it is recorded, published, and initially people are playing it 
like mad—what is the life generally of that initial high popularity— 
how long would it stay on the hit list? 

Mr. Hammerstein. That one stayed on a long time, something 
like 15 or 18 weeks, which was one of the longest to run. 

Mr. Brown of Missouri. In other words, anywhere from 3 months 
to 6 months would cover the initial life of the song? 

Mr. HamMersteEIN. Well, 3 months is very high, I would say. 

Mr. Brown of Missouri. During that 3 months every time the 
listener turns on the radio, or every time you go to the jukebox that 
tune is being played, it is a hit; the performances during that period 
are tremendous in number; correct? 

Mr. HaMMeERSTEIN. Yes. 

Mr. Brown of Missouri. It would be millions of individual per- 
formances during the initial life of that hit? 

Mr. Hammerstein. Well, many performances. I do not know 
how many. 

Mr. Brown of Missouri. If we count up all of the radio stations in 
the country and all of the wireless music and everything I think it 
would run into millions. ‘ 

Mr. HAMMERSTEIN. Suppose it would, let us go ahead. 

Mr. Brown of Missouri. Now, after that time, it goes into the 
standard category if it is a great song of lasting value; right, sir? 

Mr. HAMMERSTEIN. Yes. 

Mr. Brown of Missouri. Then for years there are performances of 
that tune, but what would you calculate the standard performances 
during the years to be relative to the initial impact of the tune? 

Mr. Hammerstein. There is no real proportion. It would differ 
somuch. Of course, it would be much less than the initial impact but 
some of the standards would get 2,000 performances a year and others 
would get 7,000 performances a year. It is awfully hard to say. I 
could not make a general rule. 

Mr. Brown of Missouri. Thousands or millions of performances 
during the initial impact of the song—the standard replays would be 
minute, would they not, in comparison to that? 

Mr. HamMerstTEIN. No, not as many as you think. I do not be- 
lieve there are millions of performances in the initial impact. We 
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have no figures of millions of performances anywhere on anything. 
But they are much smaller. Let us say they are one-teeniieth. 

Mr. Brown of Missouri. If you get 5,000 a year on the standard, 
you know 

Mr. Hammerstein. I would call that good, I would like that. 

Mr. Brown of Missouri. Let us see if we can establish some ratio. 
Would 500,000 performances during the first 3 months be a fair state- 
ment? 

Mr. HammersteIn. Yes, I think that would. 

Mr. Brown of Missouri. There is 100 to 1? 

Mr. HAMMERSTEIN. Yes. 

Mr. Brown of Missouri. Current performance versus standard 
performance? 

Mr. HamMerstTEIN. I do not know if we have ever had 500,000. 
I would like to know what you are driving at. Perhaps I can answer it. 

Mr. Brown of Missouri. My point is, if I may continue for just a 
moment and then I will get back. I get the idea from this chart of 
the ASCAP setup just frankly this. Nobody knows exactly what 
compositions are made when and where. It is impossible to deter- 
mine. Therefore, ASCAP issues blanket licenses. In one instance 
ASCAP issues a blanket license to wired music to play your tunes. 
I have heard them many times. I am areal fan. And yet no survey 
is even made of what tunes are played on wired music, not a one. 
We were told that yesterday. 

And in the case of radio, and television stations, only a few per- 
formance records are kept on those on the programed stations which 
are relatively minutes compared in number to whole picture. 

So it would be a fair statement, would you say, that nobody knows 
really what tunes are being played, when and where? 

Mr. Hammerste1n. Nobody knows when and where every place, 
every time. 

Mr. Brown of Missouri. Right. ASCAP has this philosophy, 
correct me if I am wrong, that the established writers with larger 
repertoires are pulling more weight in the vote than inexperienced 
writers, you know, who have just come in, is that part of the 
philosophy? 

Mr. HammerstEIN. Certainly. 

Mr. Brown of Missouri. ASCAP, apparently, also, has the 
philosophy that there is a real value to the standard, you know, the 
standard song? 

Mr. HamMERSTEIN. Yes. 

Mr. Brown of Missouri. And the performance of standards. And 
therefore the whole distribution system is weighted in favor of the 
experienced writers and the standard performance? 

r. Hammerstein. No, I quarrel with that; the experienced 
writers, they are not the only people who write the good songs. 
There are a lot of inexperienced writers who write good songs. 

Mr. Brown of Missouri. Who determines what songs are good and 
what are bad? 

Mr. HammersteIn. The public. When you say we do not know, 
every time and everywhere, we do not. We know a lot about the 
performances, a great deal. 

Mr. Brown of Missouri. I hope so. I believe that would be the 
key to the whole society, but if this philosophy of assuming, you know, 
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the standard performances deserve 30 percent, plus 30 percent, plus 
20 percent, of the performance fees, that could lead to a lot of trouble, 
could it not? 

Mr. HammersteEIn. ‘Assuming’ is a very big word. This is not 
an arbitrary assumption. There are a great many records, the 
records might not be complete, it may not be possible to make them 
complete, but we have a great deal, enough records to indicate where 
we are, we know something about the performance of All the Things 
You Are which is a good example. That is one of my strongest 
standard numbers. 

Mr. Brown of Missouri. That is a great song. 

Mr. Hammerstein. I think so, too. This kind of number is a 
valuable thing. We know it—it is not just an assumption. And 
these are the numbers that radio buys and television buys. We have 
a radio contract coming up next year. This is what they will buy. 
They would not talk to us if we didn’t have numbers like that. 

Mr. Brown of Missouri. One other question, Mr. Chairman. This 
relative position we established the royalties which are traceable on 
records and sheet music and other agreements on movies? 

Mr. HaAMMERSTEIN. Yes. 

Mr. Brown of Missouri. That there might be, say $16,000 there to 
the composer on the initial impact. What would performance rights 
be relative to that? 

Mr. Hammerstein. They are not always relative. Very often a 
song is a good performing song on the radio and sells no copies to speak 
of. There is no way to explain that. 

Sometimes they get performances, sometimes they will overplug 
them. Sometimes a very efficient organization has obtained more 
performances than the song really deserves. That issue is going on in 
another committee in town at the moment. 

Mr. Brown of Missouri. A fair statement would be that perform- 
ance fees as such will not deliver to the writer or the composer anythin 
like what his royalties on records and sheet music will deliver, or woul 
it? 

Mr. HamMersTeIn. It would sometimes. Sometimes you do 
— with your performance fees. And sometimes better with your 
sales. 

Mr. Brown of Missouri. All right, then on the basis of that, a man 
who has just 2 or 3 hit songs in his system, might conceivably miss 
out on some of these performances, might he not? 

Mr. Hammerstein. Well, if he had 2 or 3 songs that had a long life, 
he would come out all right. He would get classified like anyone else. 
And it would be based on mathematics up to a point. Based on what- 
ever records it shows. 

Mr. Brown of Missouri. Would it not be a fair statement that no 
board member of ASCAP, nobody could really be sure that everybody 
got just exactly what he had coming to him? 

Mr. HammersteEIn. That is absolutely true. 

Mr. Brown of Missouri. Thank you. 

Mr. Roosrvett. I am going to ask one more question and then let 
Mr. Sheehan who has been patient have the opportunity. 

Can you give for the record how many votes in the Society you are 
now allotted? 

Mr. Hammerstein. No. I do not know. 
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Mr. Roosrvett. You do vote, don’t you? 

Mr. HammerstEIN. Yes; I don’t know how many votes I have. 

Mr. Roosevett. You say you are a member of the board and you 
do not know how many votes you vote? 

Mr. Hammerstern. I do know that I have a strong vote, but I 
could not tell you to the figure what it is. 

Mr. Roosevetr. Can you tell us what percentage you vote out of 
the total? 

Mr. Hammerstein. No. 

Mr. Roosrvett. Would you mind looking it up and let us know? 

Mr. Hammerstein. Yes, I think that is available. 

Mr. Roosrve.t. The statement was made which has some question 
as to its correctness and, therefore, I will give you the opportunity to 
correct it, that you take a less number of credits on the writer side, 
than you might deserve, if you pressed your full rights with the 
classification committee, because of the fact that through your pub- 
lishing connections you have considerable influence on the publishing 
side. Is that correct? 

Mr. HammersteEIn. I would just say nonsense to that. 

Mr. Roosrvett. You get ek you think are the fullest credits 
that you are entitled to on the writer side? 

Mr. Hammerstein. Yes, I do. Unless we get less generous with 
the lower echelon. 

Mr. Roosevett. Would you like to have some more of the other 
fellows? 

Mr. Hammerstern. I would not, I am happy. 

Mr. Roosrvett. Mr. Sheehan. 

Mr. SHeenan. Mr. Hammerstein, yesterday one of the general 
charges made was to the effect that the writers on the board, the 12 
writers, are under the control and domination of the publishers. 
You are a writer. Has anyone controlled or dominated you? 

Mr. Hammerstein. No. 

Mr. SHeexan. Would you care to tell the committee how many of 
the 12 writers are dominated and controlled by publishers? 

Mr. Hammersrern. I do not believe any of them are dominated or 
controlled by the publishers. 

Mr. SHeeHan. How long were you writing before you joined 
ASCAP? 

Mr. Hammerstein. Well, I wrote my first show at Columbia 
University in 1917 and then I went into professional writing in 1919 
and I joined ASCAP in 1923. 

Mr. SHEEHAN. In other words, for all practical purposes, you were 
writing from 1917 to 1923? 

Mr. HammerstEIN. Before I joined ASCAP. 

Mr. SHeeHan. And you said before that in your first year with 
ASCAP you received $95 and the second year $500? 

Mr. HAMMERSTEIN. $500, yes. 

Mr. SHEEHAN. Were you here yesterday? 

Mr. HaMMERSTEIN. No. 

Mr. SHeenan. Mr. Lengsfelder, who apparently was protesting 
ASCAP’s action, based part of his protest on the fact that he had 
been writing in Europe, and when he came over here he could not get 
into ASCAP and collect a lot of money right away. You were in 
practically that same position, were you not? 
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Mr. Hammerstern. I could not collect anything until I joined. 

Mr. SHeenan. That is right. Even though you had written songs 
before, you only collected $95 the first year? 

Mr. HammMerstEIN. As a matter of fact, I had written a couple of 
big hits before then. 

‘Mr. Sueenan. T herefore, you yourself experienced what Mr. 
Lengsfelder was talking about, and you assume that was part of the 
procedure or the natural course of events? 

Mr. HammerstEIN. Yes; that is right. 

Mr. Roosevetr. Will you yield at this point? In certain of the 
other arts it is generally recognized that a creative person might 
have a reasonably short life, movie actors, frequently? 

Mr. HaMMeERsSTEIN. Yes. 

Mr. SHEEHAN. Would you say that this was not true in this art, 
and that therefore there was a justification which obviously very 
severely penalizes the early years of this individual and only gives 
him this real reward if he manages to last a considerable period of 
time? 

Mr. HammersteEIn. Well, really it all gets down to what the man 
produces. 

Mr. Sueenan. But he may produce very heavily in these first 5 
or 6 years—may even have quality and his music may be played and 
yet it is almost physically impossible, as I think other testimony has 
brought out, to get a true reward for those years. He only gets it if 
he lasts long enough to work his way up through the system? 

Mr. Hammersren. I think he will get a true reward for whatever 
he has written while a member of ASCAP. 

Mr. SHEEHAN. You said that you only got $95. 

Mr. HammerstTeIn. I had not joined. I did not do anything about 
my rights. I couldn’t do anything. 

‘Mr. SHEEHAN. Does not any writer, regardless of how long he has 
been writing, get immediate rewards by ‘his arrangements with the 
publishers, whatever the publisher will pay him? 

Mr. HAMMERSTEIN. Yes, indeed. 

Mr. SHEEHAN. He does not have to wait for ASCAP to give him 
anything, does he? 

Mr. Hammerstern. He does not have to join ASCAP. It is a 
matter of choice. 

Mr. SHeeHan. He gets a hit that sells a million copies the first 
year. Whatever he gets from the records, a penny or two a record, 
he gets the first year ‘with no reference to ASCAP, isn’t that right? 

Mr. Hammersrery. That has nothing to do with ASCAP. 

Mr. SHeenan. There is no such thing as a writer starving or not 
being able to get a thing because he does not get into ASCAP? 

Mr. HamMMersTEIN. In my case I neglected to protect my small 
performing right. I was treated all right at the box office with my 
royalties there. And my royalties on songs. 

Mr. SHEEHAN. In other words, you were not a poor man working 
for the 95 bucks? 

Mr. Hammerstein. No. I was doing very successfully as a young 
man. 

Mr. Sueeuan. Every writer today has that same opportunity in 
that sense? 

Mr. Hammerstein. Yes, that is true. 
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Mr. SHEEHAN. Now let me put it this way. You are a man of 
much experience, and you have been through ASCAP and through 
all of the problems of trying to make a living. If a young man came 
to you today and wanted to know whether or not he should join 
ASCAP, what would you advise him? 

Mr. Hammerstein. I would advise him to join it. The sooner he 
joins the sooner he is starting to build his pyramid if he is going to 
come through as a songwriter. 

Mr. SHEEHAN. It has been brought out in the hearings here for 
some unknown reason that your association is not a democracy. 
That is part of the problem. There are certain people who want 
everyone to be on a level with votes. Everybody wants to have one 
vote, apparently, from what I can gather. ASCAP is not a corpora- 
tion, is that right? 

Mr. HaMMERSTEIN. No, it is an association. 

Mr. SuHeesan. You have no shares of stock? 

Mr. HamMerstEIN. No. 

Mr. SHepHaNn. However, you have ownership in it based largely 
upon the output and the writings of previous years, do you not? 

Mr. Hammerstein. Participation in them. 

Mr. SHeenan. Right. In other words, you could probably say 
that your participation in ASCAP is based upon the efforts or shares 
of stock if you want to call it that, in the association, is that not right? 

Mr. HammerstTeEIN. Yes, based upon my contribution. 

Mr. Sueenan. So, therefore, there is no reason in the world that 
everyone should be having a single vote, is there? 

Mr. Hammerstern. I do not think so. I referred to my 

Mr. Sueenan. I might say to you that I, too, admired your speech, 
because you have been big enough to stand up for property rights, 
and too frequently in this country we get lost in the difference be- 
tween property rights and human rights. Some of the gentlemen 
before were referring to Europe. 

In many cases in Europe today there are no property rights; is that 
right? 

Mr. HAMMERSTEIN. Yes; that is true. 

Mr. SHEEHAN. But in those same countries where there are no 
property rights usually there are no individual rights; isn’t that true? 

Mr. HAMMERSTEIN. Yes. 

Mr. SHeenan. In order to protect human rights, you have got to 
protect property rights. 

Mr. HamMersteEIN. That is what I believe. 

Mr. Sueenan. I think you are doing a good job at that. 

Mr. Brown of Missouri. Will you yield at that point? I bow to 
no one in respect to property rights. And I admired anyone who 
stands up and says what you did. Is this not a fair statement, Mr. 
Hammerstein, that the property rights in this case are what the board 
of directors of ASCAP determines the property rights to be? 

Mr. HamMMerstern. No. 

Mr. Brown of Missouri. Why isn’t it fair? 

Mr. HaMMERSTEIN. Because they only determine to make that 
determination based upon public acceptance of the songs. They do 
not decide, they do not decide that a song is good. They decide that 
because the song is good it shall get this or that reward. 

Mr. Brown of Missouri. A while ago I thought that no one in 
ASCAP really knows what performances are. 
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Mr. HammMerstEIN. That is a matter of degree. You said we 
established it. No one knows what performances take place when 
and where. That is too big an order. We know what performances 
are. We think we do. 

Mr. Brown of Missouri. In a general vague way? 

Mr. HammMerstEIN. No; I think in a very real and legitimate way. 

Mr. Brown of Missouri. We will go into that with some of the 
other people on the logging and so forth. Do you ever question the 
logging? 

Mr. Hammerstern. No; I never have. 

Mr. Brown of Missouri. Have you ever looked into what station— 
you know, the 30 or 20 program stations—whether they are music 
stations or network-type stations or just what they are—have you 
ever checked into that? 

Mr. HammMerstern. No; I have been too busy writing songs. 

Mr. Brown of Missouri. You keep on writing songs? 

Mr. SHeeHan. Will you yield to me? 

Along that line, Mr. Hammerstein, I feel this way, that you made 
an admission to Mr. Roosevelt back here that you were very derelict 
in your duty. And I feel that a man of your standing and ability 
should not let that stand on the record without some clarification. 

And I put it this way. You are pretty much a director of this 
association; is that not right? 

Mr. HamMersreIN. I am one of the directors; yes. 

Mr. SHeexan. But being a director either of your association or of 
a corporation does not necessarily mean that you have to know and 
do know everything that takes place in the corporation or the associa- 
tion; is that not right? 

Mr. HammerstTEIN. It, certainly, is right in my case. I don’t know 
everything. 

Mr. SHeen an. I think that is right in almost every corporation. 

Mr. HamMMersTEIN. Many of us belong to too many directorates 
and have to neglect one or another at different times. 

Mr. Roosrvext. I would like to say for the record when you under- 
take the responsibility of being a member of the Classification Com- 
mittee which has complete control of this formula, then I think that 
it is important, and I think you all agree that everybody should be 
pretty familiar with the process in its operation? 

Mr. HammerstTEIN. Yes, I do agree. 

Mr. SHeenan. Or it would not be fair? 

Mr. Hammerstein. I am quite ashamed of my own lack of knowl- 
edge of it. My own duties on the board have been concerned more 
with negotiating with the networks, and exterior problems. 

Mr. SuHerHan. Maybe the system of having all 12 people undertake 
this responsibility is not sound. Maybe it should come down to 3 
people who would really specialize in this and not have everybody, 
whether they spend any time or not in it, actually have an equal vote 
in the final decision. 

Mr. Hammerstein. It may be. I think we should not be inflexible 
about any of these things. If you can give us good suggestions we 
ought to consider them very carefully. 

Mr. Roosrve.tr. Maybe three is too little. 

Mr. HammerstTEIN. Maybe 30. 
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Mr. SurernHan. The point I was trying to get to, I have been told, 
and I am not vouching for this, that part of your distribution and 
part of your logging operations and so forth is given to a certain 
professor who apparently makes evaluations which in turn he gives 
to you people and you accept; is that right or wrong? 

Mr. Hammerstein. That is true. 

Mr. SHenHAn. So therefore in your role as a director—like the 
Congress has, we have delegated much of our authority to executive 
departments who do things that we should be doing, but, of course, 
we are responsible to a certain extent, but we do not know what 
they are doing? 

Mr. Hammerstew. It is exactly the thing. 

Mr. SHenuHan. I just wanted to get that on the record. 

Mr. Roosgvzstt. I[ certainly hope it is not exactly the same thing, 
because I do not think we do a very good job of it. 

Mr. HammursteIn. I[ do not think I do either. 

Mr. SHEerHan. Now, a final thought: The question was put to you 
that you do not know every time a song is played, and I think 
Mr. Finkelstein ably brought out the reason for that is that the cost 
of trying to have every thing policed would be prohibitive 

But does not your organization take some kind of a Gallup poll 
when you are trying to determine on an average or some kind of 
relationship? 

Mr. HammersteEIn. It is something like that; our log of network 
performances is like that. 

Mr. SHeenaNn. Do you feel that this particular type of Gallup poll 
that you are taking is a good cross section of the way the songs are 
being played? 

Mr. HammerstTEIN. Yes; I do. 

Mr. SHEEHAN. I want to conclude with this thought: Mr. Roose- 
velt and I have worked together for 6 years, I know, on our committee 
for the gas industry, gasoline stations, and things like that, and 
although we have never come out with any legislation, we have been 
very instrumental, through Mr. Roosevelt’s leadership, in enabling 
both segments of an industry to get together on a mutual basis. 

I think it is our hope that by airing these problems you can get 
together and iron out some of these seeming inequities. 

Mr. Hammerstern. I think that is a good idea. 

Mr. SHEEHAN. That is all. 

Mr. Rooskrve tr. I thank my colleague very much, and I think that 
‘is the purpose of these hearings. And I would say that we do not 
always have to have new laws. 

Mr. Moore, do you have any additional questions? 

Mr. Moorg. I want to apologize for walking out. The Sioux In- 
dians are out in my office, and I felt of necessity I would go down and 
help them out. So I hope you will accept my apologies. 

I do not know that this has been brought out, but the chairman 
asked you whether or not, in effect, you represented as an individual 
both on the author’ S side and the publisher’ s side, to which I believe 
you answered “Yes.”’ 

Mr. Hammerstern. No. The question was not asked. I do not 
represent publishers on the board; I represent authors. 

Mr. Moors. That is correct. But your connection with a publish- 
ing firm was alluded to, and also the fact that that firm is represented 
on the board. 
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Mr. HamMeErsTEIN. That is right. 

Mr. Moore. I understand that it is a Mr. Max Dreyfuss or a Mr. 
Louis Dreyfuss. 

Mr. HaMMeERSTEIN. Max Dreyfuss. 

Mr. Moore. Now, the firm of which you are a part, the publishing 
firm that you are a part of, includes Mr. Dreyfuss, is that correct? 

Mr. HammerstE1n. Yes; it is the two Dreyfuss brothers and Dick 
Rodgers and I. 

Mr. Moors. Now, is it not true that Mr. Dreyfuss’ publishing 
interests far exceeds or do not exceed the limitation of Williamson 
Publishing Co.? 

Mr. Hammerstein. Yes; he has many other companies. 

Mr. Moors. Could you for the record indicate what percentage 
Dreyfuss’ interests would be devoted to that company referred to as 
Williamson Publishing Co.? Is it a small portion of his publishing? 

Mr. HamMerstTEIN. I would say a moderate portion, yes.. 

Mr. Moore. A moderate portion. So in effect, while Mr Dreyfuss 
is there as a member of the Williamson Publishing Co., he is also 
there in the interest of his other publishing? 

Mr. HamMersteIn. That is true. 

Mr. Moors. I want to ask one question. With respect to the 
membership of ASCAP, has there ever been a determination made, 
Mr. Hammerstein, as to what percent of the membership of ASCAP 
lives in or about the New York area? 

Mr. Hammerstein. Well, that is available. I do not know what 
itis. I should think the majority would be in the New York area. 

Mr. Moors. The reason | asked the question was that you again 
alluded to the pipeline at Lindy’s 

Mr. HamMMERSTEIN. Yes. 

Mr. Moorn. And I was wanting to satisfy myself that the general 
knowledge or information of ASCAP or your rulings in the New York 
area, would be, and would represent, a large, a small, or somewhat 
in between portion of its membership? 

Mr. HammerstEIn. It would be the majority, and then another 
big number would be available through the pipeline of the Brown 
Derby on the other side of the continent. I suppose we have authors 
in Chicago and certainly some in the South. I do not know what the 
percentage is. I will refer to the management and give you those. 

Mr. Moore. But it is your estimate 

Mr. HAMMeERsTEIN. It is my impression that most of the song 
writers are in New York or Hollywood. 

Mr. Roosrvetr. Mr. Brown. 

Mr. Brown of Missouri. Mr. Hammerstein, I get the impression 
that part of this problem is that the association itself is a most unusual 
type of organization. 

Mr. HAMMERSTEIN. It is, yes. 

Mr. Brown of Missouri. Americans are familiar with corporations 
and property rights of corporate stock. Do you belong or have you 
ever belonged to a cooperative? 

Mr. HamMMerstEIN. No. 

Mr. Brown of Missouri. We have a lot of farm cooperatives in my 
area of Missouri. 

Mr. HamMersteErn. I am an individual farmer, myself. 

Mr. Brown of Missouri. I know you are. You see, I have read a 
lot about you. I do not believe we have a single instance—and this 
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could be wrong, but it would be minority instances of cooperatives— 
where the voting is weighted; the basic principle of the cooperative 
type of organization is the pure democracy, the individual vote. 

On that basis, we could not really call the society a cooperative, 
could we? 

Mr. Hammerstein. Are you talking about farm cooperatives? 

Mr. Brown of Missouri. Yes. 

Mr. HamMerstTEIN. I am not very familiar with it, and I do not 
think I could discuss it intelligently, except I would like to suggest 
that in the farm cooperatives the writers are like the producing cows, 
and they do not get any votes at all. 

Mr. Brown of Missouri. I am glad I am not a writer. I would not 
know whether to classify as a Holstein or a Guernsey or what. But 
in this instance, it is neither a corporation nor a cooperative; it is 
something else, is that true? 

Mr. HamMersteEIN. Yes. It is a very unusual organization. I do 
not know anything else like it. Maybe the lawyers do, but I do not. 

Mr. Brown of Missouri. The organization of it really is based upon 
decisions that were made by the original organizers as amended from 
time to time; is that correct? 

Mr. HamMersreEIn. Yes. 

Mr. Brown of Missouri. And the people who do the amending are 
basically the board of directors; is that correct? 

Mr. HamMersteEINn. Yes. 

Mr. Finxetstern. Mr. Chairman, Mr. Brown is trying to make a 
lawyer out of Mr. Hammerstein, I am afraid. I think those questions 
about amendments, I respectfully submit, might be submitted to me. 

Mr. Brown of Missouri. I just want to get the impression of a 
man who really is a known songwriter and a member of ASCAP of 
many years, and what his impression of the organization is. 

Mr. FINKELSTEIN. I am not going to say anything further. He 
can speak for himself. 

Mr. Brown of Missouri. Actually, if there are any rules changed, 
it has to be changed by the board of directors or a weighted vote of 
the whole society, is that correct? 

Mr. Hammerstein. That is right. 

Mr. Brown of Missouri. It is a rather self-perpetuating setup that 
goes on through the years, is that correct? 

Mr. HammersTEIN. I would like to point out that on the board— 
the board is not made up entirely of the top writers or the top pub- 
lishers. There are the writers of small catalogs represented on the 
board. 

Mr. Roosevettr. Would the gentleman yield? 

Mr. Brown of Missouri. Yes. 

Mr. Roosrevett. What is the proportion—maybe we have that 
already—the proportion of the various directors? 

Mr. FINKELSTEIN. Your counsel has been supplied with all that 
information. 

Mr. Roosrvett. Thank you. 

Mr. Brown of Missouri. Because of this unusual organization, 
earnings or property rights are determined on the basis of how you 
all judge what tunes are good and what are not 

Mr. HammerstTEIN. I have contradicted you before on that one. 
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Mr. Brown (Missouri). Well, let us leave it that way. Let us 
go on to this: Do you feel that the music business has changed ma- 
terially in the last 5 or 10 years? 

Mr. Hammerstein. Yes, I do. 

Mr. Brown (Missouri). For instance, would you say that this 
is one basic change in the broadcasting industry, for instance, which 
is an important part of performance fields; is that not correct? 

Mr. HAMMERSTEIN. Yes, it is. 

Mr. Brown (Missouri). Would you say that there has been a change 
from the playing of popular music in standards, and so forth, a rather 
balanced music diet, into more of the current popular things almost 
exclusively? 

Mr. HammerstEIN. Well, I can quote some of the advertisements of 
Broadcast Music, Inc. When they are defending their position 
culturally, they say that only 20 percent of the songs played on the 
air belong to BMI, and that 80 percent are ASCAP, or public domain. 

Mr. Brown (Missouri). That is not really what I was getting at, 
but I am glad to get those figures. 

Mr. Hammerstein. I misunderstood you. 

Mr. Brown (Missouri). Are there not stations all over the country 
today that play the top 40 or the top 30 or whatever it is just all day 
long? 

Mr. Hammerstein. No, not all day long. They play the top 40, 
but they cannot avoid playing what we called before the catalog 
pieces. 

Mr. Brown (Missouri). The standards? 

Mr. Hammerstein. The standards. 

Mr. Brown (Missouri). But basically they are playing the currently 
popular things a lot more today than they were 5 years ago, would 
you say? 

Mr. Hammerstein. I am not sure of that. I do not know. I do 
not like the currently popular ones as well as those ‘of 5 years ago, 
but I do not think these currently popular songs—and this is only 
an opinion—are candidates to become standards as much as the 
currently popular songs of 5 years ago were. That is just an opinion, 

Mr. Brown (Missouri). You might be wrong on that. 

Mr. HammersteEIN. I might be wrong, too. 

Mr. Brown (Missouri). I do not know that it is material on this 
point. 

Mr. Hammersrern. I do not understand your question now, and 
1 am not sure whether that is true. It may be true that they are 
playing more current songs and less standards. I am not sure. 

Mr. Brown (Missouri). I was in a city the other day, in Kansas 
City, Mo.—— 

Mr. HammeErsteEIN. Yes, I read about that in Variety. 

Mr. Brown (Missouri) (continuing). Where there were disk- 
jockeys present, and the whole discussion I heard in the hall was—I 
did not attend any of the sessions—but the whole discussion v as that 
certain radio stations had just practically cast aside their library and 
had gone to the top 40 or 50 tunes that were just sweeping the country, 
and that was the basic pattern. 

Is that the impression you got? 

Mr. Hammersrern. I got the impression that the diskjockeys were 
protesting by this article in Variety. 
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Mr. Brown (Missouri). Then it must be true if they were pro- 
testing. 

Mr. Hammerstein. [ think they will lose listeners and suffer, if 
they keep it up, and I think it will’ adjust itself. 

Mr. Brown (Missouri). But there is more of a trend that w ay, has 
been in tbe last 5 years, than there was before the war? 

Mr. Hammerstein. I think it has been an artifically stimulated 
trend. 

Mr. Brown (Missouri). Whatever caused it, the trend has been 
that way. My question is, Mr Hammerstein: Have you and the 
board of directors of ASCAP made any changes to correspond to that 
current trend in your distribution of current performanc e fees, that is, 
to lend more weight to that? 

Mr. HamMerstEIN. No. 

Mr. Brown of Missouri. And yet the directive of 1950 from the 
United States Government, which ASCAP signed—just a second, Mr. 
Finkelstein. 

Mr. Finkestern. I am merely standing up. 

Mr. Brown of Missouri. Every time we mention that directive, 
you stand up. 

It was a directive from the United States Government that more 
weight be given to current performances as measured by surveys. 

Mr. Hammerstein. Current performances, not of current numbers 
necessarily. 

Mr. Brown of Missouri. Current performances. 

Mr. HamMerstTEIN. Current performances. 

Mr. Finkxetstern. Mr. Chairman, I must object to the Congress- 
man putting some words into that consent decree that are not there. 
The consent decree says that primary consideration shall be given to 
performance. 

Mr. RooseEve tr. I think we have quoted 

Mr. FINKELSTEIN. Quoted and misquoted and then quoted again. 

I do not mean deliberately, Congressman, but I would like to have 
the words of the consent decree in there. 

Mr. Brown of Missouri. That is all right with me. We cen all 
understand English, and it means primarily that consideration be 
given, and there are more current tunes being played today than there 
were 10 years ago on these radio stations, and then the current per- 
formance is minus 20 percent. 

Mr. Hammerstern. You are guessing now. Give me all those 
performances everywhere, everyplace. 

Mr. Brown of Missouri. Does it every worry you, sir, that you 
might be getting cheated out of some funds that really would be 
yours on Muzak, on wired music, if a survey were made of that? 

Mr. Hammerstein. If I were convinced that I was being cheated, 
I would want to be treated right. It does not worry me; I do not 
think it is happening. But if we can get some data, I will be very 
grateful for it, and I will take action accordingly. 

Mr. Brown of Missouri. It is a blanket license, and no measure- 
ment is made in that field, and somebody might get mistreated on 
something as loose, might the *y not? 

Mr. Hammersrern. I do not think anybody can be unfairly treated. 
[ think it is the best arrangement that has been conceived. 
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Mr. Brown of Missouri. In the instance of a small business, that 
minute detail of mistreatment might result in some real financial 
problems, might it not? 

Mr. Hammerstein. Maybe. I do not know. 

Mr. Brown of Missouri. Thank you. 

Mr. Roosrvetr. One last question, sir: We will have testimony 
this afternoon from a Mr. Franco Colombo regarding the situation 
that exists in European countries of societies which are somewhat 
similar to ASCAP in this country. Have you ever made for your own 
information any kind of analysis of the differences between the for- 
mulas that are set up in those countries, by societies which are not 
affiliates of ASCAP, and the formula which is in current use by ASCAP? 

Mr. Hammersrern. No, I never have. 

Mr. Roosnvett. You may be interested in some of the testimony 
this afternoon. 

Mr. Moors. I have another question. I believe you were asked 
whether or not you thought the 20 percent figure which was set aside 
and denominated a current performance fund was a fair figure, and I 
believe you answered ‘‘Yes.”’ 

Mr. HamMersteEIN. Yes; I did. 

Mr. Moors. Would it be your opinion that if this percent were 
increased that those who are not complained of today would receive 
a greater portion of whatever happened to be set aside to the current 
performance than those that are here complaining of the figure today? 

Mr. Hammersrern. I think that the beneficiaries of a change to 
more emphasis on performance, the beneficiaries would be the big 
writers and the big publishers. 

Mr. Moors. Individuals and persons like vourself? 

Mr. Hammersrern. That is right. 

Mr. SHEEHAN. I might add her e, Mr. Chairman—lI do not happen 
to listen very often to regular radio, but I listen practically all the 
time on FM radio, and I know that the stations I listen to, they 
never have any of the top 40, it is practically all the classics all the time. 

Mr. Hamuersren. | think so;on FM I think that is true. 

Mr. Roosrvetr. Mr. Hammers tein, on behalf of the whole com- 
mittee, we want to thank you very much for your presence, for your 
very frank answers, your cooperation with us, and we hope you will 
have a safe return. 

Mr. Brown of Missouri. If I may add, Mr. Chairman, I am still a 
fan. 

Mr. Roosrvetr. The committee this afternoon, with the kind 
cooperation of Mr. Freedman, will start off at 1:30 with Mr. Franco 
Columbo, followed by Mr. James H. Johnson, the vice president of 
Walt Disney Music Co., and then we will try to get to Mr. Freedman 
if we possibly can also before we adjourn this afternoon. 

The committee will stand in recess until 1:30 this afternoon. 

(Whereupon, at 11:37 a. m., the hearing was recessed, to reconvene 
at 1:30 p. m.) 

AFTERNOON SESSION 


Mr. Roosrvetr. The committee will be in order, please. 

Mr. Finkelstein, did you have a motion you wanted to make at 
this time? 

If you have, we will go ahead and let you make it now before we call 
our witnesses. 
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Mr. Finkenstein. Thank you. 

I move to strike from the record in this hearing Mr. Lengsfelder’s 
exhibit No. 59. 

That is referred to at page 7 of his statement in this way. It 
says “attached to this letter’—that is the letter to Mr. Paul Cun- 
ningham—“‘is a memorandum by an attorney of the proceedings that 
took place.” 

I have examined that letter written to Mr. Cunningham, and I find 
that there was no memorandum attached to that letter, and I gather 
that Mr. Lensfelder means that he is attaching to the letter at this 
time that memorandum. 

And I move to strike the memorandum as hearsay. 

Mr. Wernstern. Mr. Chairman, I think Mr. Finkelstein is over- 
looking the fact that we are not in a court, and that the congressional 
subcommittee is not following the strict rules of evidence that are 
usually followed in court. This memorandum is of an informational 
character, and if necessary, the party who made the memorandum 
can be available and can substantiate that statement. 

Mr. Finxevste1n. Then I think that party should be here and make 
the statement. 

Mr. RooseEvett. Let me ask first, who is the memorandum by? 

Mr. WerINsTEIN. By an attorney who inspected certain ballots at 
ASCAP’s office. 

Mr. Rooseve.t. And the memorandum is signed by him? 

Mr. WernstTEINn. I do not know if it was signed by him, but it was 
prepared by him. 

Mr. Rooseve.tt. Then if it is not prepared by him and is not a 
sworn memorandum, then it would not be admissible unless you sub- 
mitted it and actually identified it and in some manner proved to us 
that it was his work? 

Mr. WeinsTeErn. It was his work, and Mr. Lengsfelder so stated, 

Mr. Rooseve.t. We will have to have that substantiated. 

Mr. Wernstern. Mr. Lengsfelder in his testimony refers to it as Mr. 
Malkin’s work, that is the attorney. 

Mr. Rooseve -t. | think, if it is agreeable to counsel, in order that 
we can resolve the matter rather quickly—it should be easy to do if the 
gentleman is available—if you would withdraw the memorandum and 
resubmit it if and when sworn to, and we will accept it as an exhibit. 

Mr. WEINSTEIN. Except this, the attorney, Mr. Malkin, did submit 
50 copies of his statement, which refers to the substance of that memo- 
randum, he has not appeared as a witness yet, but Mr. Malkin’s 
statement has been submitted. 

Mr. Frnxetsrern. Then no damage will be done by withdrawing it 
at this time. 

Mr. Rooseve tr. In the first instance I am informed by counsel 
that there is no agreement that we will hear that witness. 

We have not agreed to hear him for the obvious reason that I 
understand he is the witness of record in the court proceedings for 
Mr. Lengsfelder, and we do not want to get into that range of the 
proceedings, as I think we have explained previously. And it would 
be much more satisfactory to us if you would withdraw it and resub- 
mit it as a sworn document, which of course is admitted. 

Mr. Wernstein. Then I will withdraw that statement. That will 
be exhibit 59. 
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Mr. Finxexstein. Exhibit 59 is being withdrawn? 

Mr. WeEtNsTEIN. Yes. 

Mr. Finxetstein. Thank you. 

Mr. Cox calls my attention to the fact that we have not had an 
opportunity to see any of these exhibits, and we wonder what oppor- 
tunity will be afforded us to examine them. 

Mr. Roosevetr. If you will allow me 1 minute to confer with 
counsel, I will try to work that out. 

Mr. Finkelstein, would you—would it be agreeable to you if we 
make this arrangement, in order that the committee and the staff can 
put these exhibits in the proper form, and look at them ourselves, 
which we have not had the opportunity to do, and because of the 
fact that it is a proposal to continue the hearings until you do have a 
chance to come back and make your rebuttal, that we not meet 
Monday morning, and we allow you Monday morning to look at them 
in the office, and we will not call you until Tuesday for rebuttal or 
any other remarks you want to make. 

Mr. Fryxexsrein. I am really not asking for any delay, Mr. Chair- 
man, I am willing to look at them Monday night. I would just like 
to have the opportunity. 

Mr. Roosrvetr. That is fine. I appreciate it very much. 

Mr. Finxexste1n. Thank you. 

Mr. Roostve.r. We are going to suspend for 3 minutes, because I 
told my colleagues on this side of the aisle that they would not have 
to be here until 1:45 p. m. 

(Short recess.) 

Mr. Roosrvett. The committee will be in order, 

Our next witness will be Mr. Franco Colombo. 

Will you please come forward, sir? 

Will you raise your right hand? Do you solemnly swear that the 
testimony you are about to give before this committee will be the 
truth, the whole truth, and nothing but the truth, so help you God? 

Mr. Cotomso. I do. 


TESTIMONY OF FRANCO COLOMBO 


Mr. Roosreve.tt. Mr. Colombo, I want to welcome you. And I 
think the record should show that you are connected with G. Ricordi 
& Co., whose principal operations ere in Europe, although you have 
a subsidiary, 1 believe, in the United States, which is a member of 
ASCAP? 

Mr. Cotomso. That is true. 

Mr. Rooseve.tr. What is the name of that subsidiary? 

Mr. Cotomso. G. Ricordi & Co., New York. 

Mr. Roosevett. You have been invited by the committee to be 
present here today to help us, if you bave a prepared statement, of 
course we would be glad to receive it, but I do not believe you bave one? 

Mr. Cotomso. I do not have any prepared statement, 

Mr. Roosrvettr. The committee counsel is going to ask you ques- 
tions which will largely deal with your experience as such, if you can 
give it to us, with relation to the manner in which weighted voting 
systems or systems of distribution of royalties are practiced in foreign 
countries primarily with respect to current performances, duration 
and the other factors which are prevalent in the ASCAP formulas. 

So I am going to ask counsel if he would proceed at this point. 


24463—58 12 
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Mr. Dawkins. Mr. Colombo, does Ricordi have subsidiaries, affili- 
ates, or its own operations in a number of the European countries? 

Mr. Cotomso. Yes, we have about 10 subsidiaries in 10 different 
countries. 

Mr. Dawkins. Does Ricordi through its own company or its 
affiliates have membership in a number of the European performing 
rights societies? 

Mr. Cotomso. Yes; in all countries where Ricordi companies are 
established they are direct members of the local performing rights 
society. 

Mr. Dawkins. In the course of your business experience, have you 
had occasion to become familiar with the operations of the performing 
rights societies of which Ricordi is a member? 

Mr. Cotompo. I would say that I have become familiar with the 
functioning and the operation of certain societies, I would say mainly 
of course of the Italian society, where I was an employee for some time, 
and with the French, German, and British societies, through work of 
committees to which I belonged from time to time, and from direct 
correspondence witb members or officers of the societies, and the fact 
that I am living in this world of performing rights societies. 

Mr. Dawkrns. Does every European country outside of the Iron 
Curtain countries have such a society, performing rights society? 

Mr. Cotomso. I would say that also inside the Iron Curtain coun- 
tries they have societies. 

Mr. Dawkins. Speaking of the first group that I mentioned to 
you, do you know whether or not these societies, or any of them, have 
a weighted voting system for their members? 

Mr. Cotomso. Well, I am speaking, mainly from my familiarity 
with the four major European societies. 

Mr. Dawkutns. And they are which? 

Mr. Cotomso. The British, the French, the German, and the 
Italian Society. 

I believe that we can take this group as a good example of societies, 
not only because they are quite old, but because altogether, I think, 
they collect yearly over $40 million—I would say, without knowing 
exactly the figure, over $40 million—which is certainly a figure com- 
parable with the figure collected by ASCAP. 

So if we limit our examination to these 4 societies, I would answer 
your question by saying: No; in no 1 of these 4 societies is there any 
use in any case of a weighted vote. 

Mr. Dawkins. Does that mean that in those societies each member 
has one vote regardless of the amount of his royalty income payments? 

Mr. Cotomso. Yes, it means exactly that; that they have only one 
vote disregarding completely the amount of royalties that they 
must draw from the society from year to year. 

I have to point out one thing here, in all fairness. These societies 
defend themselves against the danger of being raided by nonprofes- 
sional or just fly-by-night operators, both in the field of composing 
and authorship and of publishing, by creating a distinction between 
two main categories of members, with some variation from society to 
society. We have the same distinction in ASCAP. 

In ASCAP there are participating and nonparticipating members, 
the first category has certain rights and privileges, and the second 
category has not the full enjoyment of these rights. 











POLICIES OF ASCAP 173 


In Europe, nevertheless, this, I would say, is the basic foundation in 
order to keep the societies within the control of strictly professional 
groups. 

In principle I would say that the discrimination between full mem- 
bers and not full members, or partial members, is made on two bases: 
the earnings of each member during a certain period of time, and the 
number of years this member has been a nonparticipating member of 
the society. 

It is very interesting to see the difference between the nonpartici- 
pating member of ASCAP and the nonparticipating member of the 
European societies. 

I will give you some figures which are not too accurate, but are pretty 
accurate, which will give you an idea of what I mean. 

The French society has a total enrollment, let’s say, of 15,000 
writers, composers, and publishers. 

Mr. Roosgvetr. Did you say 15,000? 

Mr. Cotompo. 15,000—of which ‘only 1,500 are full members. 

The German soc iety has a total enrollment of about 2,800; you 
should not be amazed at the enormous difference between the French 
production and the German production. It is because the French 
recognize as composers even those small men that just drop in 2 lines, 
and if by any chance those lines are lawfully performed anywhere, 
those 2 lines are paid for. 


This explains why there is such a multiplication of authors and 
composers. 

The German society has about 2,800 of which 822 are members. 

The Italian society has 12,000 adherents of which only 600 are 
members. 

The Italian society has the same habit as the French society, they 
accept anyone who writes anything. 

Of course, I believe that all in all ASCAP has a much smaller num- 
ber, of nonparticipating members at least, in comparison with the 
participating membership. 

This creates in the foreign societies a situation by which the control 
of the society is exercised in all instances exclusively by an assembly of 
the members and never by a board of directors, which is only the 
executive instrument in the hands of the total membership. 

The control of the membership is, of course, brought into certain 
relatively narrow limits, or hands. If you take these 3 figures— 
I do not have the figures for the British society, but I suppose it can 
be more or less estimated on the same basis—we come to about 2,500 
members altogether for the 3 societies, against about 30,000 so-called 
writers and so-called publishers. 

Of course, the fact that the determining power for any action which 
is taken within the societies is the totality of its members, and that the 
totality of the members is relatively restricted, has the effect that the 
administration of the societies is left strictly to professionals. 

And therefore, due to the fact that it is left strictly to professionals, 
| would say that it is in rather good hands, when these professionals 
are making their livelihood exclusively from this source of income— 
together with the source of income that any publisher or writer or 
composer has, but of which the performing rights is by far paramount 
all over the world, including the United States. 

And I think that that answers your question. 
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Mr. Roosrvett. Of the 1,500 active members in France, the 822 in 
Germany, and the 600 in Italy, each 1 of them has an equal vote? 

Mr. Cotomso. Each one of them has an equal vote in order not 
only to elect all officers, all committees, all directors, and sometimes 
even the president of the society, but also in every phase of the opera- 
tion of the society. There are many times when steps cannot be 
taken by any organ of the society without consulting the assembly. 

The assembly in certain societies acts directly in the sense that 
their whole membership actually participates in a vote. 

Sometimes they use indirect representation, in the sense that they 
elect certain committees, which in turn make the decisions. 

Of course, if the committee is interested in this, I would like to 
take the societies 1 by 1 because each has a different system. 

I am now only expressing the general philosophy behind—or the 
common denominators among them. 

Mr. Roosrvett. Could not we secure the constitution and bylaws, 
or whatever it is that is similar to it, of these societies? 

Mr. Cotomso. I certainly believe that you can secure them, 
because everyone will be very happy to submit them to the committee. 

Unfortunately, I cannot submit them now, because I do not have 
them with me, or at least I have only some and not all of them. 

Mr. Roosgve tr. If you will tell us where to write for them, we will 
write for them. 

Mr. Cotomso. I certainly will. As a matter of fact, there are in 
New York representatives of the British, the French, the German, and 
the Italian societies, and they certainly will be very happy to submit 
whatever documents you may ask for. 

Mr. Brown. Mr. Chairman, could I get one point straight. 

Let’s just take the French society. Of the 15,000 enrollees, and the 
1,500 members, now, you said the members each have one vote, or 
at least an equal vote. 

What about the other 13,050 enrollees? 

Mr. Cotomso. They have no vote whatsoever. 

Mr. Brown. No vote. 

Mr. Cotomso. As a matter of fact, they cannot elect or be elected 
with the exception that GEMA, the German society holds, before the 
general meeting of the members, a general meeting of the nonmembers, 
in which general meeting the nonmembers elect 15 among them, to 
vote with the rest of the membership at the general membership 
meeting. 

Mr. Dawkins. Mr. Colombo, among the voting membership, is it 
fair to say that that is composed in each of these four societies you 
have mentioned, of a relatively few large publishers, and a relatively 
few writers with large catalogs, when you compare those with the 
remainder of the membership? 

Mr. Cotomso. No, sir. As a matter of fact, the principle is not so 
much about what revenue these people have; consider, for instance, 
that the minimum required for 1 society, for someone to become a full 
member thereof—I want to give you the exact figure if I can—ltaly, 
for instance, is to have earned 5 million in 5 years for certain cate- 
gories, 5 million or about $7,500 in 5 years. 

That means, if I am not making a mistake, some $1,500 a year. 
For certain categories, it is less, it goes down to $300 in 5 years. The 
figure is kept artificielly very low, just in order to allow anyone, who 
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has any activity whatsoever in this particular field, to become a 
member. 

The emphasis is put on the fact that this income must come to him 
steadily for a certain number of years. In other words, this is in order 
to guarantee that only professionals are coming in, but it has nothing 
to do with the standard of revenue, high or low, that each one of the 
members has. 

We have members that may earn, when they are full members, a 
few pennies a year—as a matter of fact, I have also the statistics of 
how they are divided—and there are members that may earn several 
hundred of thousands of dollars a year. But the fact of the amount 
collected does not by itself make or break the membership of the right 
to be a member. 

It is rather the constant obligation of the profession that counts— 
as a matter of fact, for publishers, for instance, in certain countries 
you have to submit a certain number of publications; you cannot 
become a member even with a very high revenue by having published, 
let’s say, 20 songs. This would be considered a shot in the dark, or 
just someone who had been lucky, that is all. What I mean is that 
one has to show that he has, during a certain number of years—and 
their bylaws—use exactly this definition—“constantly endeavored” 
to earn his living practically by means of publishing or writing or 
composing, as a profession. 

And there is a great variety of income among the members. 

Mr. Dawkins. Dr. Colombo, are you also familiar with the methods 
used by the four societies you specifically mentioned in distributing the 
royalties which they collect to their members? 

Mr. Cotomso. Well, here too, there are different systems among 
the four societies I am talking of. 

Mr. Dawkins. Could you just broadly—— 

Mr. Cotomso. But I can at least express what are the common 
characteristics. 

First of all, there is no weighted point or weighted point of per- 
formance as we know it in the States, with the exception of serious 
music, of which I will speak later, because serious music has not been 
touched, I found out, during the previous discussion. So I think that 
one voice for serious music must sometimes come up. 

And as far as music of entertainment, let’s call it, as far as popular 
music is concerned, which of course abroad as well as in the United 
States represents the bulk of performances, there is no variation or no 
different weighing of the point but the one caused by the number of 
performances. 

Of course, we have to realize that the foreign societies have a com- 
pletely different way of figuring out what is due to each one of its 
members. 

There are two main differences with ASCAP. The first one (that 
also ASCAP accepts as far as certain aspects of serious music are 
concerned) is that ASCAP collects certain amounts of money from 
different sources. All this money is put in an enormous pot, and then 
the distribution is made of the pot as such. When the distribution 
is made, no one looks where the distributed dollar comes from. 

In Europe each society, all of them, create several of these pots 
and distribute them according to the provenience of each one of these 
incomes. The four societies we have mentioned allot the money 
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they collect, according to its provenience, to the following funds: 
radio, motion picture, dance hall and concert hall fund; in broad 
lines, while is is not actually this division, this is the principle. 

The money that comes from each one of these funds is set aside 
and earmarked for distribution. Certain committees have been 
established to divide that fund according to certain rules. The 
committee is of course formed of people who have a certain interest 
in that particular kind of music. This is one of the main differences, 
the provenience and the distribution. 

Another difference is made by designation and quality of music, 
and a weighted point system if created, as far as serious music is 
concerned, in all four societies. 

Mr. Roosrevetr. By serious music, I presume you mean sym- 
phonys? 

Mr. Cotomso. Serious music is deiined, more or less, constantly in 
all bylaws and regulations of the four societies, according to the 
destination of the music when it is written. 

In other words, the definition of serious music is that it is music 
originally written for the opera house, the ballet theater, the concert 
hall. Of course, when a piece is originally classified as serious music— 
and there are classification committees that do this—all the deriva- 
tives of this music, except some, belong to the same category of serious 
music. I am explaining myself in order to make this clear—if some- 
one comes out with a small-band arrangement of a serious ; symphonic 
piece, the small-band arrangement remains in the category of serious 
music, even if it is used where normally only popular music or enter- 
tainment music is used. 

In order to understand how important is the fact that the revenue 
is earmarked according to its provenience, you have first to consider 
the enormous difference in the two markets: the United States 
market and the European markets. 

I would like to come back later to the question of the value of these 
points and how these points are weighted. 

But now the second difference I want to point out between ASCAP 
and all other societies—and certainly the French and the Italian 
societies, in a lesser degree the German society, and even in a lesser 
degree the British society—is that their distribution of statement 
from programs—which are collected from every quarter—sometimes 
represent 80 percent of the programs available from all users, some- 
times represent 100 percent. 

In other words, there are countries that would take 80 percent of 
the performances which actually happened throughout the country 
during a certain period of time, and examine eac +h one of these pro- 
grams in order to establish the share that each member is entitled to 
collect, and there are countries which check all the programs and will 
not enter into an agreement with—and therefore license—any institu- 
tion which would not accept and commit itself to submit the program 
they need. That means every night before midnight. 

Mr. Roosevett. In other words, when a piece is played, the licensee 
must report to the society that that particular piece has been played? 

Mr. Cotomso. That is right. 

Mr. RooskEvEtt. So the society has an accurate count. 

Mr. Cotomso. The society—there are societies, and particularly 
the Italian society, which receive programs in the order of hundreds 
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of thousands a week, and look over these programs. When the 
programs are in, the distribution system of these societies becomes a 
weighted distribution, but a weighted distribution according to what 
really happens. 

In other words, if a program comes in from two different categories 
of users, let’s say a night club and a small cafeteria, obviously the 
night club, which is generally licensed on an outright basis, so much 
every so many months or weeks or years, has a certain—I mean the 
performance which takes place in that particular institution has 
obviously a different value from the performance which happens in 
the small cafeteria which pays $2 a year for its license. 

The program that comes from the bigger entertainment place is 
weighted according to what is the revenue of the overall license of 
that particular place in comparison with the revenue from the 
cafeteria. 

Mr. Roosrvett. Now I must ask you a specific question, because 
I think that we have to try to get the picture into perspective. Here 
in the United States ASCAP’s income is—and if I am wrong, Mr. 
Finkelstein, correct me—roughly five-sixths of it, or some percentage 
like that, is collected from radio and television services 

Is that roughly correct? 

Mr. Finkexstern. That is pretty nearly correct, Mr. Chairman. 

Mr. Roosrve tr. Now, is that the same ratio in any respect that 
would exist in these countries that you are talking about? 

Mr. Cotomso. This is exactly the point I wanted to come back 
to later. 

Mr. FINKELSTEIN. I can answer it now, Mr. Chairman. 

Mr. Roosrve tr. Well, we have to run it our way, Mr. Finkelstein. 

I think it important to understand you as you go along—you have 
mentioned, let’s say, that they might get 100,000 reports that would 
come in—I am trying to ascertain whether it would be feasible, 
because after all, what we are trying to get at is to see what is fair 
and isn’t fair, and what would be feasible in a situation such as exists 
in ASCAP in this country, which you are familiar with, to do the 
same thing to a degree in view of the radio and television setup in 
this country. 

Mr. FINKELSTEIN. Yes, sir. 

Mr. Roosrve.r. I assume from what I know of the situation, that 
the radio and television setup in our country is radically different 
than it would be in any of these countries where, at least in some of 
them, the radio or television is centrally operated and controlled, and 
where the situation in nowhere near the same in this country. 

Mr. Cotomso. As a matter of fact, this is what I was saying when 
I was saying that the situation has to be examined in relation to the 
four different “pots” that they create. 

Of course, when it comes to the distribution of money, the source 
is extremely important. In this country, as you say, it is ‘well known 
that five-sixths of the money that goes to ASCAP comes from com- 
mercial radio stations and television stations. 

In Europe the situation changes completely from country to country 
But there are things which are in common. First of all, we are always 
confronted all over with radio and television stations, with the excep- 
tion of England, which are controlled and practically owned by 
governments, and are political instruments or instruments of informa- 
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tion at the disposal of the government, and have to be kept there 
because they are useful in certain emergencies , and their entertain- 
ment value is subordinate to their politic al value. 

Obviously the governments try to keep this means of communica- 
tion at their disposal at the least possible cost to the taxpayer, and 
radio and television stations in Europe are much less rich than the 
commercial stations of this country. 

The revenue from radio is relatively minor throughout Europe, 
except, as I say, England, where the revenue from BBC represents, 
I believe, about 50 percent of the entire income of PRS. 

In Europe there are other fields which are much richer and better 
exploited than in the United States, and this is because certain societies 
can afford to spend more money than ASCAP, in a certain way. 

Again, I will come to that later. Furthermore, another difference is 
the fact that the governments of Europe are definitely favoring the 
society and cooperating with the society, which is not always the case 
in this country. 

In Europe the strong arm of the law is practically at the disposal of 
the society with great rapidity and great efficiency. This allows, as I 
say, a perfect programing and a perfect collection. 

Another situation that has to be thought of is the fact that in all 
these European countries certain institutions that cannot pay in the 
United States become rich because there they are widely subsidized 
by their respective governments. I would take only the educational 
institutions, for instance; from the operatic theater down to a small 
chamber music organization their deficit is all footed by their respec- 
tive governments or some public institution. 

And the four societies are put in a position of compensating widely 
and generously the composers. This does not always happen in this 
country, where institutions of an educational nature are generally 
sponsored either by private citizens or, at the most, by foundations 
and are pretty stingy as far as performing rights are concerned. 

Therefore, the situation has to be examined with different eyes in 
this country and abroad, as far as the provenience of the revenue is 
concerned. When the provenience is established, if it is difficult to 
collect, it is even more difficult to have a per capita or per case pro- 
graming. 

It is difficult to make a user pay $5 when, besides you tell him that 
he has to have a secretary who has to send in a program every night 
he has a concert or every night he has a broadcast; he would say, 
“the hell with it, I close the station,”’ and that is all. 

Of course, I am very dramatic in order to point out the differences. 
Besides, I would say that the European system of logging every single 
performance i is even overshooting its own goal; provisions have to be 
made in Europe in order to avoid that a composer who is also a per- 
former in some small hole fills his programs with his compositions; 
you would find entire programs filled with one-man compositions. 
This, of course, has been taken care of, and it is perfectly under con- 
trol; this does not happen; these programs have been run out by all 
societies—I mean, it presents also some faults. I would say that 





there is a happy medium as, for instance, it is applied by the German 
society, which divides the users of music in a certain country into 
several groups. 
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While GEMA receives the program of all its licensees, it does 
not log every program; it takes only a certain number of them, and 
bases its whole distribution on the results of these programs. 

As a matter of fact, this system has also been tried, during certain 
periods, in other countries including Italy, and the results have been 
very close to the right mark; this because the various sources were 
very well identified and the choice of the basic programs on which 
the distribution by samples was made, was very carefully chosen, of 
course. 

ASCAP in the States uses a system which puts the emphasis only 
on its main source of income, which is the 3 big networks; but this 
is Only 1 way of exploiting music - and of course does not fulfill the 
2 conditions that I just pointed out: That the different sources be 
well identified and a wide and very accurate basis be chosen in order 
to use the system. 

There are of course other differences between the system of distribu- 
tion of the European societies and ASCAP’s; the fact that European 
societies do not know anything similar to seniority or availability. 
And of course the distribution is then exclusively, as Mr. Hammer- 
stein quite rightfully said this morning, on the only element of 
judgment which is absolutely correct; public reaction. 

Of course, there you have the possibility of a 100-percent-sure 
check of public reaction, which is not the case here. 

Another difference is that, as I said, there is no coefficient of multi- 
plication known as such for the same kind of music as it is applied 
here. A song is a song no matter who has written it or no matter how 
many credits one has with the society, no matter how many years 
one has belonged to the society, no matter how many times the song 
has been performed as an individual song or as a theme song, no mat- 
ter whatever; 1 performance is 1 performance. If that performance 
happens to involve the work of a very famous composer or just a 
newcomer’s, it is paid exactly the same amount. 

An exception to this is made, as I said, for the serious music. The 
serious music, in all European countries and under ASCAP bylaws 
too, is considered to be of a quality which deserves special treatment. 

I believe the philosophy behind the American performing rights 
society is that it takes about the same time and the same ability and 
the same work for a serious music composer to write one of his sym- 
phonies that it takes a very successful popular music writer to write 
a good tune. 

As a matter of fact, the truth is quite different; a serious music 
composer takes about 20, 50, 100, 1,000 times the time that it takes 
to write a popular tune. The preparation of the 2 composers is of 
course the same, they both have to be skillful and well prepared in 
their respective ability and trade. 

Therefore, due to the fact that a time-consuming element is to be 
taken into consideration among the efforts that the serious composer 
puts in his creation, a certain price has been put to it. All the 
European societies multiply, on a time basis, the points allotted to 
serious works, by a certain coefficient, which goes from 3 for Italy, 
which is the lowest one, up to 2,400 for Germany, under certain 
conditions. 

Mr. Roosgrve.t. Could I interrupt you just a second to be sure I 
understand correctly. The four pots that the money goes into, a 
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writer who did only popular music would share only in that pot, he 
would not share, then, in the serious music pot? 

Mr. Cotomso. No, sir. He would share in every 1 of the 4 pots. 

Mr. RooseEve rt. I see. 

Mr. Cotompo. If it is performed by every 1 of the 4 categories 
of users. In other words, if a writer writes a symphony and the 
symphony is performed in a concert hall, and it is recorded and 
played on radio, and it is put in a motion picture, and from the 
symphony a small tune is taken out and rearranged into a waltz 
which is played in dancehalls, he will collect from the four pots. 

Mr. Roosevett. Let’s get it in reverse. A popular writer whose 
work is used only in dancehalls, and not used in the other categories, 
including serious music, would he share only in the dancehall pot? 

Mr. CoLomso. Obviously, because he would have no performances 
in the other three categories. 

Mr. Roosrvett. That is what I wanted to get straight. Thank 
you. 

Mr. Cotomso. The coefficient of multiplication, of course, calls 
for more money to be paid, money that has not been collected, and 
which comes out from different sources. The sources are normally: 
the financial profits that every society makes on the fact that, of 
course, it collects on January 1 and pay on June 30, and keeps a 
certain amount of money in its possession, which money yields a 
revenue. This is one of its revenues. The second revenue is that 
certain compositions, which are licensed and paid for by licensees, 
are not, or do not belong to any member of the society or of any 

ffiliated society. 

The third one is that there are compositions which cannot be 
recognized because the programing has been faulty. You can easily 
find sometimes titles, particularly foreign titles, which are scribbled 
in such a way that no one can understand what the title was. In such 
cases, if a program has too many of these foreign unrecognizable titles, 
there is obviously bad faith on the part of the program writer. The 
fact is then called to his attention—and sometimes he is fined for this. 
But it may happen that in good faith someone has misspelled a name 
and therefore makes the composition not recognizable. 

There are other sources of income, including certain funds which are 
put aside by the society for this particular purpose. These funds are 
taken practically from all members, and from all collections. and in 
this sense there is a certain weighted point. For instance, if the total 
collection of a society has been 100, of which, let’s say, 65 is from 
popular music sources and 35 from other sources, in order to give this 
extra money to the serious music, the 100 percent collection has to be 
brought up to 105 percent. This 5 must come out from somewhere, 
and 1 part of this 5 may also be taken out from the 65 that would 
rightfully belong to the popular music writers—at least in part. 

Therefore, there is against the popular music some discrimination 
where it is necessary. It is always in the order of a very minor sum. 
But this might be the only exception—and of course it applies to the 
entire membership, it does not go only for the poor ones or the smaller 
ones, the big ones being exempt; this goes for everybody. But this is 
the only kind of arbitrary discrimination against one category in favor 
of another category of members. 
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Mr. Dawkins. From your familiarity with ASCAP and with these 
other societies, which would you say distribute their funds upon the 
more objective criteria? 

Mr. Cotomso. There is no doubt that the foreign societies are 
extremely objective. I mean, the entire system comes, as I say, 
exclusively out of factual information. No human judgment is in- 
jected, arbitrarily or not arbitrarily, between the collection and the 
distribution; there may be human failure—this we have found many 
times—there are errors and sometimes abuses too which are immedi- 
ately caught. 

Mr. Roosevutt. If these errors occur, or if a member has a com- 
plaint, are the appeals or the systems set up to adjust these similar in 
these societies‘ 

Mr. Conomno. There is a great difference, I would say. The first 
court of appeals in ASCAP is made up by the same persons who 
who create the rules. In Europe it happens the same way, only 
insofar as the sovereign assembly is sovereign, and therefore nomi- 
nates everything. However in Europe, while the executive side is 
naturally the culprit of the mistake, error or willful mistake, let’s 
say even felony, it is up to other organs, which are not dependent 
from the executive, which are not nominated by the executive but 
are nominated and elected directly by the membership and therefore 
independent from the party which is guilty of this mistake to judge 
about its operations. 

And as I say, the second part is completely independent from the 
first part. 

Mr. Roosrvetr. Mr. Colombo, you heard this morning Mr. 
Hammerstein say in a quotation—you didn’t hear him say it, but I 
read a quotation from him—in which he predicted that if a single 
vote system was adopted in this country, or an unweighted vote 
system, that this would result in a tremendous increased benefit to 
what he referred to as the quality producers of music, or the more 
well established ones, as against the others 

Mr. Finxetstern. May I suggest, Mr. Chairman, that you must 
have misunderstood Mr. Hammerstein’s statement, or that there 
may be some confusion? I think you will agree with me—— 

Mr. Roosevett. Again, in order that we may be correct, if someone 
will find that, I will read the exact words. But I think the witness 
knows what I am referring to. 

Mr. Cotomspo. Yes; I was here this morning. 

Mr. RooseveE tt. May I simply ask whether that prediction, as 
Mr. Hammerstein made it, has taken place in those countries, those 
other countries where the unweighted vote is the rule? 

Mr. Cotomso. Well, I would say it has not taken place. The quan- 
tity of the creators, even if they are of a minor or much lesser ability 
and ingenuity than the top creators, as a rule, offsets the quality. 

Of course, taken individually, it might well be that someone who is 
not in a very comfortable category in ASCAP should find himself 
abruptly with practically nothing. 

At any rate, no matter what happens, it is my opinion that it would 
be an act of justice, because if the greatest majority of the income, 
calculated on a, very serious survey ‘basis and therefore subject to a 
very fair distribution, goes to those who are already extremely 
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wealthy and are already extremely performed, it means that they 
really have earned their money. 

And I don’t see any reason for the society to correct the fact that 
all unsuccessful men generally get much less than successful men in 
life; this is a law of nature, and I don’t see why a society should 
interfere with nature. 

Mr. Rooseverr. No comment. 

Mr. Brown (Missouri). Mr. Colombo, you stated in Europe that 
a song is a song whoever writes it and whatever its experience, and 
so forth, and you have also given us a very fine analysis of a very 
detailed logging system over there. 

I think you can help me with a problem right now. If a popular 
tune in Britain, let’s say, it just becomes a hit, would the perform- 
ances during the first year exceed the performances of the subsequent 
5 years, in your opinion? 

Mr. Cotomso. I would say that this is the normal course of any 
hit in any country. 

Mr. Brown (Missouri). The reason I referred to Europe is that 
you say you do have accurate logging and more objectivity. 

Mr. Cotomso. That is right. 

Mr. Brown. And would you say that a hit in the first 6 months 
of its life would have more performances than it would have in the 
next 10 years? . 

Mr. Cotomso. Yes, I would say that what is called a hit as such 
today in this country would certainly have more performance in the 
first 3 months than in the rest of his life. I am using the word ‘“‘hit”’ 
because it is slightly different from what Mr. Hammerstein was refer- 
ring to this morning. I think that there was, as a matter of fact, some 
misunderstanding between the committee and Mr. Hammerstein. 
Mr. Hammerstein was insisting on speaking of “standards,” while I 
think you were insisting on speaking of “hits.” 

A standard may really become such after a certain number of years, 
and a standard may perform exactly in the reverse of what you have 
just said about a hit. 

It may start very slowly and build up during the years to a climax, 
which it keeps. I have good examples in my own catalog, as a matter 
of fact, of things that have gone that way. This is what we call a 
standard. 

A hit is something that just hits and goes. Generally it does not 
last more than 15 or 16 weeks at most, after which it disappears com- 
pletely; not only does it not have residual performances, it just dis- 
appears from every country of the world. 

Mr. Brown (Missouri). Now, could you give me the name of a 
tune in your catalog that was a hit, and is also considered a standard? 

Mr. Cotomso. Well, offhand I would say that in our own catalogs— 
not in mine because it has become in the public domain in the United 
States—but La Cumparsita is one of these; it did not start very 
strong but it went stronger and stronger, and it is still by far at the 
top of the list of our collection for this kind of munber. 

Mr. Brown (Missouri). In that instance the performance on that 
number in the 10th year of its life would be very numerous? 

Mr. Cotomso. Well, the performance would be more or less as in 
the second year of its life. But of these songs there are most probably 
4 or 5 throughout the world. 

Mr. Brown (Missouri). Only 4 or 5? 
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Mr. Cotomso. Yes, I would say. 

Mr. Brown (Missouri). Now, let’s take a typical number, a 
counterpart to Mr. Hammerstein’s People Will Say We’re in Love. 
It was a tremendous smash hit in the first few months of its life. It 
is now a standard. Would the performances of it in the standard 
field—it is a great tune, everybody likes it—but the performances of 
it would be negligible now compared to the initial performances in 
the first 6 months of its life? 

Mr. Cotomso. Definitely, in the proportion of a small fraction. 

Mr. Brown (Missouri). The words “current performances,” then, 
in the language of the trade, mean performances during the first 
year of a tune’s life, do they not? 

Mr. Cotomso. I am not equipped to answer this question, because 
I am slightly afar from this current language. I am not engaged in 
any popular music publishing in this country, and therefore | am not 
sufficiently informed as to the language used in this. 

Mr. Brown (Missouri). If you used the Italian words for ‘current 
performances”’ in Italy, would you interpret that to mean the per- 
formances during the first year of a tune’s life? 

Mr. Cotomso. Well, ‘‘current performance’ can be used in con- 
nection with several ideas. I would say, if I am speaking of, let’s 
say, the performing rights society, I would say that “current per- 
formance” means the performance in a certain quarter or a certain 
semester. 

Mr. Brown (Missouri). Now, one other thing. We had a witness 
before the committee who said that in the 1940’s this writer had 
certain performances accruing in Europe, and he said that he had to 
join ASCAP in this country in order to collect his European fees, 
because of the working association. 

Were you familiar with the situation in the early 1940’s as to 
collecting European fees? 

Mr. Cotomso. In the early 1940’s, that means before the consent 
decree, the situation was, I believe, a little different than what it is 
today. At that time it was up to a committee, I believe, of the 
board, the membership committee, which was formed of members of 
the board—I go only by my memory, I have nothing to refresh it, 
so I am not sure that I am accurate in what I am saying—but I 
believe that the committee of the members of the board was ap- 
pointed in order to pass on all applications of membership. 

I don’t think that there were at that time any rules in ASCAP in 
order to establish who could or should become a member. It was up 
to the good will of the Board members to accept or not accept some- 
one. It is quite possible, therefore, that someone who had put in an 
application at that time in order to become a member of ASCAP 
would be refused. 

But I believe that all this is past, and now the consent decree 
compels ASCAP to accept everyone who has written a song or pub- 
lished some songs, I believe three or something like that. Pherefore 
there are minimum rules, and if you apply the rules, you have to be 
accepted, at least as a nonparticipating member. 

Mr. Brown (Missouri). I understand that. But do you think that 
a man in the 1940’s had to be a member of ASCAP if he is going to 
get any of his accrued performance fees from Europe? 


’ 
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Mr. Cotomso. Well, I believe that—of course, if he was not a 
member of ASCAP, and he had resigned his membership i in Europe, 
obviously his share, wherever collected and by no matter what society, 
would be lost to him. There would be no society which would be 
under the obligation of paying him. Therefore, if he has left under 
certain particular conditions—and this applies ‘practically to every 
Jewish composer or author living in Germany before the war, for 
instance, when the Hitler regime took over and forbade the perfor m- 
ance of their music because they were Jews, of course they had no 
means of collecting from GEMA, and they had no means of collecting 
here, if they were not a member ‘of ASCAP. 

Mr. Brown (Missouri). Now, you have recognized with the chair- 
man the vast difference between the broadcasting setup in Europe 
and over here, and the difficulties posed by a really accurate logging 
setup in this country on broadcasting. 

Mr. Cotomso. I would not emphasize that difficulty, it is not as 
difficult as you may make it sound. 

Mr. Brown (Missouri). I am glad to get that information. I felt 
that you had said that they might throw. up their hands and say it is 
impossible. 

Mr. Cotomso. No, I don’t think so at all. I think that a logging 
system in this country is quite possible within economical means, 
reasonably economical means—that means—at practically the same 
expense as today, and could be 10 times better; there is no doubt about 
it. 

Mr. Brown (Missouri). I am glad to get that information, 

Mr. Roosrevetr. Let me just emphasize that. You feel that with- 
out much additional expense, that a much more accurate and much 
more complete logging system is available or could be made avail- 
able than is presently in use by ASCAP? 

Mr. Coxtomso. Yes, sir, definitely. I can give you only one ex- 
ample. Today, this morning, you referred to the F M stations as one 
source of your entertainment. The FM stations which are now mush- 
rooming throughout the country, and which devote themselves ex- 
clusively or almost exclusively to serious music, practically all of 
them, or at least the most important of them, publish a printed pro- 
gram that they sell for 10 cents to their audience. These programs 
are available for 10 cents to the society. 

Mr. Roosrvet. Probably a lot less. 

Mr. Cotomso. Probably a lot less. 

Mr. Brown (Missouri). Right along that line, the wired music 
programs—— 

Mr. Co.tomso. The wired music programs can be obtained most 
certainly from Muzak. 

Mr. Rooserve tT. Isn’t it also true that in all probability it will be 
fairly simple on most of the coin-operated machines to discover which 
pieces were played and which were not played? 

Mr. Cotomso. It could be very easy to discover mechanically-—— 

Mr. Roossevetr. Don’t you think that most of that information is 
available.? 

Mr. Cotomso. I think most of it is available. 

Mr. Roosnvett. Is that all outside of ASCAP? 

Mr. FinkeELstTEIN. We wish it were within the ASCAP province. 
And I don’t suppose that there is any suggestion that we monitor 
things that don’t pay the society anything. 
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Mr. Roossvext. Certainly not. I am simply bringing it up, even 
in that kind of a thing you feel it would be possible to monitor much 
more accurately than is now monitored? 

Mr. Cotomso. Definitely. 

Mr. Brown (Missouri). You say that more accurate logging is 
possible. Here again I am trying to find out whether I understand 
you correctly. You feel that the German method of sampling 
broadcast categories has great possibilities? 

Mr. Cotomso. It has the double advantage of giving a basis for 
counting the number of performances all through the scale of users 
on a wide enough basis and, at the same time, of saving a lot of 
money—it is true that today with the electronic machines this can 
be done much more rapidly, but it is still an enormous amount of 
money as far as the actual clerical work within the walls of a society 
is concerned, which is the major expense. 

| know that, for instance, certain societies have up to 600 em- 
ployees in order to do this. If you take the salary of 600 employees 
in the United States at a minimum wage, you realize what a tremen- 
dous amount of money it would take to use that kind of system. 
Obviously it would be highly impractical here. 

Mr. Brown (Missouri). Now, in Europe, in one of the European 
societies, if a man had a hit do you feel that he would really get the 
performances that were coming to him during the year in which the 
hit occurred, is that correct? 

Mr. Cotomso. I am absolutely positive on this, with the exception 
of human error, of course. 

Mr. Brown (Missouri). Now over here, according to a chart that 
I have here, a publisher would get 55 percent of the revenue coming 
to him during that year, and then during 5 years he might get some- 
thing called availability or something, 30 percent. 

In your opinion, is that money really coming to him during that 
5-year period from what he actually—I mean, the plays of his hit— 
or is that really coming off of somebody else in the hope that some- 
where along the line it will all balance out in the wash? What is your 
opinion on that? 

Mr. Cotomso. I think you are asking my opinion now, not as some- 
one who has to testify on foreign societies, you are asking my opinion 
as an American music publisher, and then my entire situation here 
changes. 

Ir. Brown (Missouri). If it is an unfair question, I don’t want it 
answered. 

Thank you. 

Mr. Roosrvetr. Mr. Sheehan. 

Mr. SuHeenan. Mr. Colombo, in response to a question from Mr. 
Roosevelt when he asked you about the possibility of appeals under 
the European system, I got the impression from you that there are 
two problems there. One you called the executive side, and the other 
the voting or member’s side. Is that correct? 

Mr. Cotomso. I want to make myself clear. In every society there 
is a legislative body and an exec utive body. The legislative body 
is the membership (or at least the membership as I have defined it 
before, limited to these who have the electorate, both active and 
passive electorate). And there is the body which is elected. The 
body which is elected is called sometimes the board of directors— 








186 POLICIES OF ASCAP 


normally there is a board of directors in all societies which is elected, 
but with different functions from society to society—sometimes they 
are committees, sometimes it is a third body which is put between 
the actual electorate and the elected body in order to act as indirect 
elector. 

Mr. SHrrnan. Is this your opinion of who is the executive side? 

Mr. Cotomso. The executive side is exclusively the board of 
directors, which watches to see that the bylaws are observed, carries 
over the instructions of the assembly, and applies the regulations. 

Besides, of course, there are other rather wide powers given to it. 
But the main function of the board of directors in any European 
society is to administer the society; in other words, the society has 
capital, has money in the bank, I mean, there are actual acts of 
everyday administration that have to be taken care of, and these are 
the specific tasks of the board of directors. 

A multiplicity of tasks such as the board of directors of ASCAP is 
called to fulfill is completely unknown in Europe. 

The board of directors of ASCAP is really the legislative, the 
executive, the judicial, every power put together, concentrated in 
these 24 men. 

Mr. SHeenan. In your own home country of Italy when you talk 
of the executive side, does the Government have anything at all to 
do with this process of getting the money and distributing it to the 
writer? 

Mr. Cotomso. No, sir. The Government interferes only on two 
stages in Italy, and I am speaking specifically of Italy. One is on 
the proposal of the committee of the members. And the committee 
of the members proposals 

Mr. SHeenan. How does the Government regulate who your 
members are? 

Mr. Cotomso. No. There is only the instance of the election of 
the president of the society. He is elected by the President of the 
Republic. 

Mr. SHeenan. You mean the political government of Italy? 

Mr. Cotomso. The President of the Republic elects the president 
of the society. This is the only member—well, I hear Mr. Finkelstein 
laughing. It is not such a laughable matter, as a matter of fact. 

Mr. SHeesan. You don’t have to pay any attention to Mr. Finkel- 
stein. 

Mr. Roosrve.t. Don’t pay any attention to anyone behind you, 
deal with us in front of us. 

Mr. Cotomso. I am explaining why—of course, it is absolutely 
right what Mr. Hammerstein said this morning, ASCAP is almost a 
corporation, has to abide to rules similar to those of corporations, 
and it is here in order to defend capitalistic questions. All societies 
throughout free Europe, let’s say—and I must say that even some 
societies outside of the Western Europe—we have received accounts 
from Hungary this year, we receive regular accounts from the Polish 
society, we have received accounts from the Rumanian society, and 
we receive accounts from the Czechoslovakian society—— 

Mr. SHeenan. I don’t like to interrupt, but I think you are off 
the track. What I am trying to get at is, exactly what is the function 
of the Government in these particular societies. 

Mr. Cotomso. There is no function whatever—— 
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Mr. SuHerHan. Certainly if the President of Italy appoints the 
president of the group they have a hand in saying what is going to 
happen. 

Mr. Cotomso. That is what I was about to explain. 

Mr. SHeenan. That is what I want you to explain. 

Mr. Couomso. The societies are certainly there in order to protect 
capitalistic interests. Nethertheless, it has also been felt that the 
society as such, being a powerful financial institution, cannot limit 
itself just to collecting money and sharing money with its owners: 
it has to confront some political problems, I would say, in the sense 
that it is called to defend somehow the culture, the tradition, and the— 
yes, I would say the culture and the tradition of one particular country. 

Mr. SHeeHan. Who determines what the culture and the tradition 
that they are going to defend is? 

Mr. Cotomso. The culture and the tradition of the particular 
country is determined by the creators in a certain particular country 
in a certain particular time. 

Mr. SHeenan. What did you call him, what? 

Mr. C oLOMBO. The creators— 

Mr. SHerHan. Do you want to change that to the political people 
in charge at a certain time? 

Mr. Cotomso. I beg your pardon? 

Mr. SHernan. Wouldn’t you want to change that to say the 
political panei in charge of the government at a certain time? 

Mr. Cotomso. C ertainly not. But this is not the case in these 
countries. 

Mr. Suernan. Well, if the government appoints the president who 
is going to have something to do with determining the culture, the 
president is going to look to the government whic h at that time was 
the political party in power which has to determine what the culture is. 

‘or instance, take Russia as an example. ‘The Russian Govern- 
ment is going to determine what the national songs are and what is 
plaved, is that not right? 

Mr. Cotomso. No, I think that there is a misunderstanding here. 
First of all, the function of the president. You have to consider that 
contrary to any American corporation, where the president has special 
functions, the president of any corporation in Italy is exclusively a 
figurehead, he has no power whatever. 

Mr. Suevuan. Does he get any pay for this? 

Mr. Cotomso. He gets paid, yes. 

Mr. SHeenan. By whom? 

Mr. Cotomso. By the society. The society must have a president 
for one single purpose. 

Mr. SuHeenan. They don’t need a president if he has no functions? 

Mr. Cotomro. Yes. You cannot bring into a court of justice 
anyone, any corporation, which doesn’t have a head. You need 
someone to take to jail if it is necessary. And this is—— 

Mr. SHeenan. And so the government, the political government, 
appoints a head, and the people pay him a salary? 

Mr. Cotomso. Not the political government, the president of ‘he 
country is not a political authority. He is the head of the country. 

Mr. SHeeHaNn. We won’t argue that point. 

Mr. Cotomso. He is the head of the country, and he has no politi- 
cal—— 
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Mr. Roosrve tt. If my colleague will yield, I think perhaps this 
can best be resolved by our vetting the bylaws and the corporation 
structure of the corporation, and then we can examine for ourselves 
how the president, who, as I understand it, is the only person not 
elected by the voting members—— 

Mr. Cotomso. That is right. If he is nominated, at any rate. 
It is not that the president of the republic can appoint me president; 
I have to go through the motion of being, first, proposed by the 
membership; second, nominated by the board of directors, and, on 
nomination of the board of directors, the president ratifies finally the 
nomination. The presidential decree is only in order to give this 
man the authority of calling up, first of all, all police forces which 
may be needed—I mean, this man is a government official in this 
sense, that he may call up the police forces and say, ‘‘Please interfere, 
because I am faced with an infringement.” 

Mr. Sueenan. If you will permit me to come in here, that is the 
only thing I want the record to show here today, that you have a 
little difference, in fact a big difference in the European situation from 
the situation here. You have the government helping you to police 
the whole system of determining what income comes into your group, 
as you just now say. They have the powers in the government to 
do some of this policing. For instance, you are talking about an 
accurate logging problem. What city in Italy did you come from? 

Mr. Cotomso. Milan. 

Mr. SHEEHAN. How many radio stations do they have in Milan? 

Mr. Cotomso. One radio station. 

Mr. SHEEHAN. That again gets to the point that I want to make. 
Your logging system and your problems of control are much simpler. 
The government controls the radio in Italy, does it not? 

Mr. Cotomso. The government controls the networks in two ways. 

Mr. SHEEHAN. Just answer the question, does the government con- 
trol it or not? 

Mr. Cotomso. I don’t know what you mean by “control.”’ 

Mr. SuHeenan. If only one station can operate in Milan, does it 
have to have the consent of the government to operate? 

Mr. Cotomso. Definitely, yes. 

Mr. SHeenan. And therefore the system of logging and controlling 
and everything that you talk of is relatively simple? 

Mr. Cotompo. As far as radio stations it is perfectly simple; when 
it comes to an organ grinder, it becomes more complicated, 

Mr. SHEEHAN. We have more complications in this country, because 
in the city of Chicago where I come from, we must have 24 or more 
radio stations. 

Mr. Roosrvettr. But you have more organ grinders than they do 
in Chicago. 

Mr. Cotomso. Definitely. 

Mr. Sueenan. Mr. Roosevelt has suggested that, if you will show 
us how you work your system over there, we will determine ours. 
But the point I want to get on the record is, due to the fact that you 
have certain government ; proble ms there, your system is much easier 
in a controlled economy, if you please, than our system, That is all 
I wanted to get on the record. 

Mr. Brown of Missouri. Would the gentleman yield at this point? 
I got from your testimony, Mr. Colombo, that you get hundreds of 
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thousands—those societies get thousands of reports each day from 
the various music halls and restaurants and everything? 

Mr. Cotomso. You are right. 

Mr. Brown of Missouri. And those are all private concerns; are 
they not? 

Mr. Cotomso. All private concerns. 

Mr. Brown of Missouri. In the United States, by the last count 
I saw, we have 2,500 broadcasting stations. If they all reported 
daily—and let the record show that I am not suggesting that they 
report daily—but if they did, it certainly wouldn’t be any volume of 
work like the hundreds of programs from these music halls and 
cabarets and everything, would it? 

Mr. Cotomso. Certainly not. This is why I say that I certainly 
believe the system of logging could be improved without any extra 
expense. 

Mr. WernsTEIN. I want to submit in evidence a copy of the French 
bylaws and the English bylaws which I now have in my possession. 

Mr. Roosrvett. That will be accepted, and we will write for the 
others. 

If you do not have anything more to add we want to thank you 
very much and are very appreciative of the fact that you agreed to 
come down here and discuss this problem with us. We may have from 
time to time additional information which we would like to get for 
ourselves and if you would be willing to cooperate with us and tell us 
how to get it, or if you have any other statistics that you would, 
perhaps, like to leave for the staff to look over, especially in view of 
the fact that we will be conferring with the Department of Justice, we 
would appreciate it if those could be made available for the staff at a 
later date. 

Mr. Cotomso. I think that so far as my testimony is concerned 
the thing that I could try to get for you and submit to you, and which 
I am sure I can obtain is not only the bylaws and regulation of these 
foreign societies, but the sample of their logging and sot 

Mr. Roosrvett. That would be very helpful, and we would very 
much appreciate it. 

Mr. Cotompo. And I believe that we can get the cooperation of all 
of the societies in this. 

Mr. Roosevett. Mr. Sheehan has one more question. 

Mr. SHEEHAN. I want to ask you this question with reference to 
Italy. The moneys that are collected, from these various sources, is 
that all distributed to the members or does the Government itself 
take any of this money away? 

Mr. Cotomso. The Government takes away out of this fund ex- 
clusively the part that belongs to it as a private citizen, let us say, 
because the Government of Italy has two different rights, according 
to the law. 

Mr. SHEEHAN. In other words, the Government of Italy takes 
money out of this fund; is that right? 

Mr. Cotomso. No, no, sir, no; I have to complete my statement, 
otherwise it has no meaning and no sense. 

Mr. Roosrvett. You may complete your statement. 

Mr. Cotomso. The Government of Italy owns copyrights, and as 
a copyright owner is a member of the society, as I am a member of 
the society, and therefore, it collects for its own copyrights. The 
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Government of Italy collects on all copyrights or all works which 
are in the public domain. And this is for the very obvious reason 
that the dead composer, otherwise, would compete with the live com- 
poser and many impresarios would prefer to use public domain music. 
This money goes back again to the society, because this is the money 
that is used by the Italian Government in order to subsidize cultural 
institutions. 

In Italy there is no public domain music. As soon as it falls in the 
public domain it becomes the property of the Government—the Gov- 
ernment uses this fund for this purpose. But the Government as such 
does not affect in any way the society. 

Mr. SHEEHAN. We won’t argueonthat. It is a question of whether 
it is a fact, or not, but, apparently, somebody is paying money to the 
Government of Italy. 

Mr. Cotomso. Not the society—the users. 

Mr. SHEEHAN. I said “somebody’’—— 

Mr. Cotomso. Yes; that is right. 

Mr. SHeenan. Is paying money to the Government of Italy on 
copyrights that have expired because the composers are either dead, 
as you say, or the copyright is now in the public domain? 

Mr. Cotompo. That is right. 

Mr. SHeenan. Then the Government in turn takes this money, and 
as you say spends all of it or part of it, I do not know how much, to 
subsidize other music; is that right? 

Mr. Cotomso. To subsidize the performance of other music; yes, in 
general, because it goes to music performances. 

Mr. SHEEHAN. T ‘he Government of Italy, in other words, bas a very 
close connection and a close desire to know all performances because 
by doing that it gets more money or its share of the money, as you 
put it, for the musical purposes; is that not right? 

Mr. Cotomso. I would say that if the Government were a private 
individual it would most probably be prompted by these feelings. 
The Government, unfortunately or fortunately, is much more objec- 
tive and really does not care. But that is another question. 

Mr. SHEEHAN. I get that. Again the only thing I am trying to get 
on the record here is, I do not think our comparisons with the Euro- 
pean system are fair unless we recognize the role that Government is 
taking in the field of music, which is ‘not the situation here in America. 

Mr. Corompo. You have asked me about Italy, particularly, but 
now we are widening up to the entire European picture, whereas what 
I said was about Italy only. This particular interference of the 
Government, if you call it interference, which it is really not, I can 
assure you of that——— 

Mr. SuHeenan. I did not call it that. 

Mr. Cotomso. But this particular participation of any kind of the 
Government in the life of the society happens only in Italy. 

In England or in France, or in Germany, or in any other country I 
know, with the exc eption maybe of Argentina, under the Peron 
regime, there is no participation whatsoever of any Government into 
any functioning of the society on any stage or at any stage. 

Mr. SHeewan. Do you know that to be a fact? 

Mr. Cotomso. I know that to be absolutely a fact. At least, for 
the three big societies. And I can definitely say for at least four or 
five smaller societies that I know of. 
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Mr. Brown (Missouri). Might I respectfully suggest to my good 
friend from Chicago, Mr. Colombo has told us that in Italy public 
domain fees go to the public, while over here we had some testimony 
yesterday which public domain fees for some music on which the 
copyright has expired didn’t seem to be coming to the public. And 
I am going to be interested to see where those fees are going. 

Mr. SHeeHan. Part of the reason for asking that question was also 
to put on the record that it is my understanding that apart from this 
committee, in our foreign aid bill, we purchased military aid from a 
private company in Italy who would build our airplane motors. This 
private corporation in Italy in turn had to pay the Government a tax 
on this contract. 

Mr. Roosrve.tt. Whoa! [Laughter.] 

Mr. Colombo, we want to thank you very much and we appreciate 
your presence and your cooperation with the committee. 

Mr. FInkELsTEIN. I am just going to ask a question of the Chair. 
Is there any way we could submit a couple of questions for the com- 
mittee’s consideration to be suggested to Mr. Colombo? 

Mr. Roosrvetr. Up to this time we have never allowed cross- 
examination in the committee. That would be that. If you want to 
submit a question to me in writing I will be happy to see whether 
I want to ask it. 

Mr. Frnxetstrern. I wondered what the procedure would be. May 
I do that? 

Mr. Roosrve.t. You may do that. Come forward and submit it 
to me and I will decide. 

Mr. Wernstern. If permission is granted to Mr. Finkelstein, I want 
permission to cross-examine and put some questions to Mr. Hammer- 
stein. 

Mr. Roosrve.tt. You can submit some questions to me. The 
question that has been raised as to whether you meant when you said 
something about the fact that some pieces that were submitted, if 
they were submitted with too many foreign titles would be eliminated 
by the society. The question is: ‘‘Do you mean by that that there is 
discrimination against American music?” 

Mr. Cotomso. Oh, goodness, no. 

Mr. Roosevett. I didn’t think you did, either. 

Mr. Cotomso. I meant this: Human error may, naturally, happen 
easier when very unfamiliar names of titles also are put on the program. 
Obviously, the reason being greater difficulty in understanding the 
programs when there is, let us say, a Greek name, than when there 
is a well-known Italian name with whom they are perfectly familiar. 
But you may be assured that the name of Rodgers is as well known 
in Italy as here. 

Mr. Roosrve.tt. There may be some human error occasionally in 
giving full credit to the foreign title? 

Mr. Cotomso. That is right. 

Mr. Roosrve.t. But it is not a matter of policy? 

Mr. Cotompo. No; on the contrary. There should be no mistake 
as a matter of policy. There should be no mistake. 

Mr. Roosrvett. I will be happy to ask the question if my colleagues 
are agreeable. 
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The question is: ‘‘As a matter of policy, in the deciding of what is 
serious music as against what is popular music, is there a weight given 
in favor of Italian pieces as against, let us say, American pieces?” 

Mr. Cotomso. No. 

Mr. Rooseve.r. Give an example of what you have in mind. 

(Discussion off the record.) 

Mr. Cotomso. I think I understand—stop me if I did not under- 
stand—what the question was. 

I thought that I had answered this when I said that, in order to 
weight up certain music, you find that you have to distribute 105 
percent of the collection. Where does the 5 percent come from? Is 
that what you want to know? 

Mr. Rooseve rt. I think that this line of questioning is not leading 
to any purpose of this committee. We are not accusing the Italian 
society or anybody else of discriminating against American pieces and 
that has nothing to do with this i inquiry. 

The question “has been raised in your testimony that you testified 
that you were a member of ASCAP. 

Mr. Cotomso. That is, the company of which I am the president. 

Mr. Roosevett. And what is the name of that company? 

Mr. Cotomso. G. Ricordi Co., of New York. 

Mr. Finketstein. G. Ricordi Co., of Milan. He said the G. 
Ricordi, of New York. 

Mr. Cotomso. Just 1 second. 

Mr. Roosevett. I think we are now getting a little silly. The 
witness to my recollection never said it was the G. Ricordi Co., of 
New York. He represented the one of Milan which was a member of 
ASCAP and that I agree is a fact. 

Mr. Cotompo. I say at this point, I must say there are 16 Ricordi 
companies, in the world. It is absolutely true that one of these is a 
member of BMI—of the 16 it is true that this one is the publisher of 
the music of Puccini. 

Mr. Roosevett. I want to know what is the name of the company 
that is a member of ASCAP? 

Mr. Cotomso. G. Ricordi Co., of New York. 

Mr. Roosrvetr. Of New York? 

Mr. Cotomso. That is right. 

Mr. Roosgevett. The one of Milan is a member of BMI which has 
nothing to do with this whatsoever in my opinion. 

Mr. WeErnsTEIN. I would like to ask a few questions through you. 
May I? 

Mr. Roosgvett. Yes, only through me. 

(Discussion off the record.) 

Mr. Roosgvett. At this time thank you very much. 

Mr. Cotompo. Thank you. 

Mr. Roosevett. The committee will please be in order. 

The committee will now hear from Mr. James A. Johnson, who is 
vice president of the Walt Disney Music Corp., with offices in New 
York City and Burbank, Calif. 

Mr. Johnson, raise your right hand. Do you solemnly swear that 
the testimony you are about to give before this committee shall be 
the truth, the whole truth, and nothing but the truth, so help you 
God? 

Mr. Jounson. I do. 
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TESTIMONY OF JAMES A. JOHNSON, VICE PRESIDENT, WALT 
DISNEY MUSIC CO., BURBANK, CALIF. 


Mr. Roosrve tt. Please be seated. 

I want for the record to make clear that Mr. Johnson was sub- 
penaed by the committee. He was not anxious to appear before the 
committee, and so stated to us. And that he was subpenaed before 
the committee for a very specific reason and purpose. 

I believe information was carried in Billboard magazine that, as 
of the 29th of April 1957, Mr. Johnson sent a wire to the chairman of 
the House Small Business Committee which reads as follows: 

We have just learned that an investigation of ASCAP tentatively scheduled 
by your committee has been shifted to the House Judiciary Committee. We 
believe that any delay should be avoided in investigating ASCAP, as present 
classification, logging, and distribution practices are intolerable to small publishers 
like ourselves, and by reason of the undemocratic weighted vote, we have no 
recourse within the organization to correct the situation. 

Then I believe similarly—and you are so quoted—and if this is 
not a correct quote, of course, you may object to it—Billboard quotes 
Mr. Johnson as saying to them: 

Our aim is to strengthen ASCAP and not to destroy it, and we feel that clean- 
ing up those unfair practices will do so. Johnson cited the Mickey Mouse March 
as indicative of the unfair classification system, claiming that the tune received 
only one-one hundredth of a point compared to the credits of the fat four catalogs 
who accumulated credits when it was infinitely easier to do so. Johnson averred 
that the system makes it difficult or impossible for a new publisher or writer to 
gain a foothold in ASCAP rank and discourages efforts in ASCAP. 

Obviously those statements having been made it became very 
pertinent that this committee now call you before the committee to 
discuss your present feelings, if they have changed, and, if so, why 
they have changed, and if they have not changed, to ask you specific- 
ally whether you feel now, as you did then. “But before you answer 
that may I, also, ask whether my information is correct that you 
received that call from Mr. Murray of ASCAP, requesting that you 
contact Mr. Disney and have Mr. Disney request that this committee 
postpone their hearing? Is that correct? 

Mr. Jonnson. Not substantially, sir. I did receive such a call, but 
it was to request that Mr. Disney write—it was to request that I write. 
And the reason that the request was made, it was stated to me in the 
telephone call—or, actually, it was a conversation, rather than a 
telephone call—was that there would be some conflicts with the hear- 
ings of the juke box bill which would probably not be good, some of 
the same people were involved in both hearings. 

Mr. Roosrvett. And were you informed that the matter had been 
brought to the attention of the committee and that the committee was 
agi reed, without anybody calling them or putting pressure on them, to 
make an adjournment? 

Mr. Jonnson. No, sir. I think the conversation that I had was 
probably prior to the other one that you must be referring to. 

As I recall it, I talked with Mr. Murray in his office in New York— 
oh, I think it was well about the middle of January. 

Mr. Roosgeveit. And did you later receive a call in Chicago which 
wanted to know whether you had written such a letter? 
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Mr. Jounson. No, sir. I received a call in New York, somewhat 
later on, another trip, asking whether such a letter had been written. 
And I said it had not. 

Mr. RoosEvett. I just want to say for the record that it was not 
necessary to call anybody to contact the committee. The committee 
has always been more than willing to try to straighten things out. 
And I appreciate the fact that you did not write the letter, because it 
indicated, I hope, that you felt it was not necessary to write such a 
letter. 

Now my specific question would be, in view of your telegram to 
Mr. Patman, in April of 1957, do you still have those same convictions 
and if not, why not? 

Mr. Jounson. Well, this may be a roundabout answer, but I think 
I should describe what had happened up to that date and what has 
happened since to the Mickey Mouse March. 

ASCAP has regular classification and complaint procedures. 

In December of 1956, it must have been, or in November, I ad- 
dressed a letter to the publisher classification committee requesting a 
hearing with respect to certain complaints. No answer was received. 

I was in attendance at the general membership meeting of ASCAP 
in January of 1957, and I made a speech. I am not so proud of mine 
today as some other people seem to be. But during this speech I 
mentioned that I had addressed such a letter. And Mr. Finkelstein 
asked to whom it had been sent. I told him. Mr. Murray said it had 
not been received. 

However, the following day I had a call that it had been located in 
a file and that a meeting would be set up very quickly before the 
committee. 

Mr. Roosrevett. What was the date of that meeting? 

Mr. Jounson. Well, it was within a week after the January mem- 
bership meeting which, I think, was the third. 

Mr. Roosevett. January of 1957? 

Mr. Jounson. Something along in there, that is right. At that 
meeting, I presented my case with respect to Mickey Mouse March. 
And, also, with respect to background music of some of our other films. 

And I left the meeting with instructions that I should write another 
letter again expressing and specifying my complaints. So I did so. 

And again I am doing this all from memory. I haven’t much time 
to prepare for this. I think it was in April—probably must have 
been shortly before the telegram. I received a long letter back from 
ASCAP in effect denying our claims with respect to Mickey Mouse 
March, and the other things which were mentioned. 

I was pretty hot under the collar and I sent a telegram. 

Since that time due to the assistance of Mr. Fred Fox of the Sam Fox 
Music Publishing Co., whom I asked to make our case with ASCAP 
his ease. And since he is in New York, while we have an office here, 
my headquarters are on the coast, asked him to look into the situa- 
tion with ASCAP insofar as the Mickey Mouse March and the rest of 
our catalog is concerned, and furnished to him copies of our ASCAP 
statements. 

In the third quarter distribution of 1957 we received more money 
for that one quarter than we ever had received in a quarter before. 
Part of that was due to an adjustment retroactive on the Mickey 
Mouse March. 
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Mr. Rooskrve.tt. Retroactive adjustment? 

Mr. JoHnson. Yes, sir. 

Mr. Rooseve.t. I thought—maybe my memory is incorrect—I 
will correct it later. 

Mr. Jounson. Again I do not have all of these facts and figures in 
front of me. 

Mr. Roosevevt. Retroactive in money or in points or in what 
respect was it retroactive? 

Mr. Jonnson. Mickey Mouse March is used as a theme of the 
Mickey Mouse Club show and as such use it had been receiving one 
one-hundredth. However, and this is my understanding—Mr. Fox 
knows the details better than me—it is my understanding that we 
were credited back to the first use of Mickey Mouse March which 
would have been back to October of 1955, with one full performance 
point instead of one one-hundredth. 

Mr. Roosrve.tt. You got your points retroactive to that date. 
Did they, also, adjust the money that you received? 

Mr. JOHNSON. Yes, sir. 

Mr. Roosrevett. So you got additional money back to October of 
1955? 

Mr. Jonnson. That is my understanding. 

Mr. Rooseve vt. All right. 

Mr. Jounson. In other words, everybody else has been short of 
funds but we are very happy. 

Mr. Roosrevetr. I can quite understand that. And so now you 
are not very anxious to come and complain before the committee? 

Mr. Jounson. Precisely. 

Mr. Roosrve.r. I guess that is human nature. However, let me 
ask you a few questions. 

I think you are an honest person. Would you agree that somebody 
else who didn’t happen to be able to get in touch with Mr. Fox who, 
perhaps, didn’t know anybody in New York to do what you did 
might have had difficulty in getting the kind of adjustment that you 
got after having been turned down by letter in April of 1957? 

Mr. Jounson. Yes, sir. 

Mr. Roosrvetr. Of course, we will have to ask Mr. Fox what 
resulted in the change of attitude from April. I presume that you 
do not know that or you know it second hand? 

Mr. Jounson. That is right. 

Mr. Roosrvett. You prefer that Mr. Fox give us that information? 

Mr. Jounson. He is the one that actually performed the deed. 

Mr. Rooseve tt. All right, sir. Let me ask you this: In your 
Opinion, in spite of the adjustment, is the logging arrangement of 
ASCAP a satisfactory manner of taking care of this distribution? 

Mr. Jounson. Well sir, I, certainly, think that it is a very complex 
thing to log performances in this country. But I honestly must say 
that I think the method presently used could be improved. 

Mr. Roosrvett. When you made the statement, “By reason of 
the undemocratic way of vote,” do you still feel that this is an un- 
democratic thing, or do you now feel that this is a justified un- 
democratic system? 

Mr. Jonunson. If it was undemocratic then, it is undemocratic now 
I am afraid. 
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Mr. Roosevett. Do you think it is the only feasible way of 
protecting the property rights involved? 

Mr. JoHNSON. No, sir. 

Mr. Roosrevett. You do not? 

Mr. Jounson. No. 

Mr. Rooseve.tr. Mr. Brown, do you have any questions? 

Mr. Brown (Missouri). Were you connected with Walt Disney 
operations when Davy Crockett was a popular tune? 

Mr. Jounson. Yes, sir. 

Mr. Brown (Missouri). Was that tune published by your firm? 

Mr. Jonnson. We have two firms, sir. We have a BMI firm and 
we have an ASCAP firm. The BMI firm is Wonderland Music. 
And Davy Crockett was published by them. 

Mr. Brown (Missouri). Have you had another hit other than 
Davy Crockett in recent years 

Mr. Jonnson. No, sir. I ish we would. 

Mr. Brown (Missouri). As to the Mickey Mouse March that you 
have mentioned, it is pretty easy to trace the number of performances 
on that one, isn’t it? 

Mr. Jonnson. Yes, sir. 

Mr. Brown (Missouri). You can just calculate the number of 
stations on which that show appears. Is it a network arrangement? 

Mr. Jounson. Well sir, that would apply to its use on the television 
show, but it was used on many other shows—both radio and TV. 

Mr. Brown (Missouri). Incidentally, my children thought it was 
the greatest thing of this generation. Were the performances on 
Davy Crockett sizable? 

Mr. Jonnson. Very substantial. 

Mr. Brown (Missouri). Do you recall roughly what they were? 

Mr. Jonnson. Well, no, that is difficult, because the song is still 
being performed. 

Mr. Brown (Missouri). What were they the first year, do you 
remember? 

Mr. Jounson. I think the ‘vy were in excess of $20,000, but I’d have 
to check that figure. 

Mr. Brown (Missouri). What are they running now? 

Mr. Jounson. I had better not hazard a guess, because I just don’t 
know. 

Mr. Brown (Missouri). Is it a fraction of that? 

Mr. Jounson. Yes, sir; a fraction, a small fraction of that. 

Mr. Brown (Missouri). The tune is how old? 

Mr. Jounson. 1955, in January and February when it began to 
really go. 

Mr. Brown (Missouri). In your catalog, in the ASCAP part, the 
name of the firm was Walt Disney? 

Mr. Jonunson. Walt Disney. 

Mr. Brown (Missouri). You haven’t had any big tunes yet in 
that? 

Mr. Jounson. Yes, sir. We have had two songs from Cinderella 
that were quite big, Bibbidi-Bobbidi-Boo, and A Dream Is a Wish 
Your Heart Makes. 

Mr. Brown (Missouri). Bibbidi-Bobbidi-Boo didn’t go as big as 
Davey Crockett, did it? 

Mr. Jounson. No, sit 
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Mr. Brown (Missouri). Did it go 50 percent as big as Davey 
Crockett? 

Mr. Jounson. No; it didn’t. 

Mr. Brown (Missouri). Did it go 25 percent of Davy Crockett? 

Mr. Jounson. Yes, sir; I w ould : say that it did. 

Mr. Brown. Did it ever make the top 10? 

Mr. Jonnson. I do not remember. Both A Dream Is a Wish 
Your Heart Makes, and Bibbido-Bobbidi-Boo were going strong at 
the same time. It was in 1950 when Cinderella was first released. 
I do not know whether they were in the top 10 or not. 

Mr. Brown (Missouri). That goes back a little before the radio 
stations started playing the top 40 all of the time. 

You haven’t had a big tune since Davy Crockett, I believe? 

Mr. Jounson. No, I would say, probably, the biggest one is 
Wringle-Wrangle which is in our ASCAP firm which happened last 
year ago C hristmas. 

Mr. Sueenan. What determination do you use as to whether you 
put it on the ASCAP firm or the BMI? 

Mr. Jounson. It depends on the writers, sir. If the writers are 
BMI writers we put in the BMI firm. If they are ASCAP writers 
we put it in the ASCAP. If it happens to be one ASCAP writer and 
one BMI writer, we are in real trouble. 

Mr. SHeenan. Who are these writers employed by? 

Mr. Jounson. Walt Disney Productions. 

Mr. SHeernHan. The writers all belong to Walt Disney Productions, 
do they? 

Mr. Jounson. Yes. 

Mr. SHnenan. Walt Disney Productions makes the determination 
as to where they are going, does it not? 

Mr. Jonnson. Yes. 

Mr. SHeenwan. For the record, what basis do you use for determining 
which is the most profitable for vou? 

Mr. Jounson. It isn’t a question of profit, believe it or not. It 
happens to be that if we would take a BMI writer song and put it in 
our ASCAP firm the writers would not get any performances what- 
soever and he does not want to see it that way. Vice versa the same 
thing happens. 

Mr. SuHerwan. Are you as satisfied with your loggings or your 
treatment with BMI at present as with ASC AP? 

Mr. Jonnson. That is a tough one to answer. My belief and 
feeling is that there are very grave errors in the way both societies 
are being run. 

Mr. Sueenan. I do not think we are going to get to that, but so 
long as it has been brought up we just cannot duck the issue, but it 
will be up to the chairman to find out about that. 

Mr. Roosrvetr. Perhaps, Mr. Sheehan’s question covered this—I 
am sorry I didn’t hear it. Do you consider your property rights to be 
better covered or better protected under the BMI system than the 
ASCAP system? If you do not want to answer that, all right. I am 
sorry, I understand you did answer that. 

Mr. Jounson. Yes. 

Mr. Roosrevett. Have you ever given any thought to a better 
system of logging in view of the problems i in this country Vv with rela- 
tionship to the large number of radio and television stations—have 
you ever given any thought to a better system that ASCAP might use? 
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Mr. Jonnson. Not serious thought. However, with the electronic 
processing of data machines that are available today it seems to me 
that a tremendous amount of data can be handled pretty quickly 
and not too expensively. That is just a personal opinion, however. 

Mr. Roosrvett. Do you happen to know whether ASCAP has 
ever surveyed the situation and invited members such as yourself to 
work on a committee to try to work out better logging methods that 
would be fairer? 

Mr. Jounson. I do not know of that, sir, but it may have happened. 

Mr. Roosrve tt. Yo do not know whether that has happened? 

Mr. Jounson. No. 

Mr. Roosrvett. You didn’t even hear it at the Brown Derby or 
Lindy’s? 

Mr. Jounson. No, sir. 

Mr. Roosrvett. As to the appeal system that exists, do you endorse 
this appeals system as being a system which normally in your opinion 
would provide action within a reasonable time for the ordinary small 
producer? 

Mr. Jounson. Well, it was not our experience that we had much 
success through an appeals system. 

Mr. Roosrvett. Do you think a more independent appeals system 
in the initial stages—the final appeal is to the arbitration board which 
could be said to be completely independeut—but prior to getting to 
that point, do you think it would be fairer to have a more completely 
divorced appeals system, divorced from the board of directors? 

Mr. Jounson. Yes, I think some more equitable arrangement could 
be made. It seems basically wrong to me that the same persons 
who, in effect, make the rules of the distribution also share the greatest 
in such distribution. 

Mr. Brown (Missouri). Now that we are asking about have you 
you considered this possibility and that possibility, have you e er 
considered the possibility of getting together with some other people 
like yourself and forming another society? 

Mr. Jounson. No, sir. 

Mr. Brown (Missouri). Why haven’t you? 

Mr. Jonnson. Well, perhaps like Mr. Hammerstein this morning I 
have been derelict in my duty in not going in that direction. But I 
haven’t. 

Mr. Brown (Missouri). It would appear that you and your firm 
would be in a pretty good position to do it because you have very 
good working relationships with at least one network; isn’t that true? 

Mr. Jounson. Yes, sir. 

Mr. Brown (Missouri). Thank you, Mr. Chairman. 

Mr. Roosreve.t. Well, Mr. Johnson, we want to thank you for 
your appearance before the committee. If you will wait just a 
minute I see that counsel are coming forward again. 

Mr. Johnson, just for the record, do you consider the present formula 
to be so complicated in its application that it would be difficult for a 
nonmathematician to be able to understand it or to know whether he 
was getting his fair distribution or not? 

Mr. Jonnson. Yes, sir. 

Mr. Roosrvett. I presume that you referred yours to a certified 
public accountant who makes an examination for you? 
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Mr. Jounson. No, sir. As I pointed out, we asked Mr. Fred Fox 
to take over and make our statement his statement, which he very 
kindly did. 

Mr. Roosnve.t. But now when you receive your present quarterly 
statement, who checks it? How do you check it? 

Mr. Jonnson. We check it against our Q-sheets which reveal what 
has been used on our own television shows, but which, of course, do 
not go beyond that. Any other television shows or radio stations 
that play our music we would not be able to check. 

Mr. Roosevett. Was Mr. Fox compensated by you for these 
services that he performed? 

Mr. Jounson. No, sir. 

Mr. Roosrvett. He did it as a friend? 

Mr. Jounson. He did it as a friend, I guess. 

Mr. Roosrevett. You are a lucky fellow. 

Mr. Jounson. I know he is a good friend to have. 

Mr. Roosevett. Do you happen to know whether most publishers, 
such as yourself, have this arrangement where you divide up between 
BMI and ASCAP? 

Mr. Jounson. I think that it is more or less common knowledge in 
the trade that a great many publishers have firms in both performing 
societies. Sam Fox Music ‘Publishing is a notable exception. 

Mr. Roosrve.tt. Why did you select his firm other than friendship? 

Mr. Jounson. Because I got to know Mr. Sam Fox and Mr. Fred 
Fox and knew of their own firm’s struggle with ASCAP and it just 
seemed logical. 

Mr. Roossvert. You didn’t think they had any magic way to 
unlock the door? 

Mr. Jounson. Well, no. I was surprised and gratified. 

Mr. Sueenan. If I ‘might state for the record, I have gone along 
with this procedure, and I gave my assent up to here. There are 
three of us up here, none of us are trial lawyers. After today I am 
going to object to questions being sent up here to be presented to the 
witness. 

Mr. Roosrve.r. My colleague, certainly, has the right to make the 
objection. And everybody is on notice that objection will be made, 

I think we ought to ask Mr. Finkelstein’s question now. 

Mr. SHEEHAN. V ery well. 

Mr. Roosrvetr. It is my understanding that you are not a stock- 
holder of BMI, and that BMI is a corporation? 

Mr. Jounson. That is right. 

Mr. Roosrvetr. And that you are not a stockholder, that, there- 
fore, you do not have a vote in BMI? 

Mr. Jounson. That is correct. 

Mr. Roosrvetr. You assign the right to play your works to BMI 
and that grants you no rights with BMI? 

Mr. Jounson. That is right. I will reiterate, I think there are 
grievous faults and errors in the way both are run. 

Mr. Roosrevetr. Mr. Johnson, thank you very kindly. We cer- 
tainly, appreciate your presence here. 

Mr. Jounson. Thank you. 

Mr. Roosrveir. The committee will now stay in session for 10 
more minutes, and we will now call Mr. Guy Freedman, who is vice 
president of the Alec Templeton Music, Ine. 
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Mr. Freedman, will you come forward and take your place at the 
witness stand? 

If you will, please, raise your right hand. Do you solemnly swear 
that the testimony you are about to give before this committee will 
be the truth, the whole truth, and nothing but the truth, so help you 
God? 

Mr. Freepman. I do. 

Mr. Roosrvetr. We are appreciative of the patience which you 
have shown to us. And it is my understanding that you are a partner 
of Mr. Alec Templeton, in the ownership of this publishing business. 

Because we only have 10 minutes, I would suggest that you briefly 
describe to us the other documents which you are presenting to the 
committee at this time, so that we may enter that fact into the record. 


TESTIMONY OF GUY FREEDMAN; ACCOMPANIED BY FRANK 
WEINSTEIN, COUNSEL 


Mr. FrEEDMAN. May I first preface whatever I might offer as a 
prepared statement with these remarks. Since they are fairly long, 
the ones that are prepared, rather than consuming too much of the 
committee’s time, may I have your permission to summarize portions 
of them, but to have my prepared statements placed in the transcript 
of the record with the same effect as if | had read both in full? 

Mr. Roosrvett. That request will be granted, Mr. Freedman, and 
the full text of both your prepared statement and the memorandum 
headed ‘Historical Sketch” which you have submitted will appear in 
full in the record as if made by you. 

(The documents are as follows:) 


STATEMENT OF Guy FREEDMAN 
I. PREFACE 


I am Guy Freedman, vice president of Alec Templeton Music, Ine., music 
publishers. Before going further, I sho ld like to offer for the record a statement 
prepared by my attorneys entitled ‘Historical Sketch of Problems Relating to 
the Granting of Licenses for Musical Performances and Also Regarding the 
Present Operations of the American Society of Composers, Authors, and Pub- 
lishers, Commonly Known as ASCAP.” 

I hope my testimony will elucidate the various points made in this sketch and 
also add details as to the current operating procedures of ASCAP. I shold like 
to state also that I am here to testify as a true friend of the society. So strongly 
do I adhere to its principles, so firmly do I believe in its necessity, that I have 
felt compelled to risk the notoriety of testifying before a congressional committee, 
that its true contribution to the writers and publishers of the music industry 
might be restored. 

Our firm has been a member of ASCAP since the firm started in business in 
late September 1953. We have recently concluded negotiations for its sale. The 
“powerhouse” of ASCAP has forced us out of business. 

My partner is Alec Templeton, the famous pianist and composer who, as you 
well know, does not see, yet has gained for himself the highest respect of both 
musicians and the general public. 

Alec Templeton, Ine., publishes works of serious contemporary composers. 
This represents perhaps 50 percent of its catalog. Among the composers thus 
represented are Paul Creston, Alexander Tcherepnin, Bernard Wagenaar, Mel 
Powell, Elie Siegmeister, and others. Another 30 percent of our music is com- 
posed of popular music, instrumental music, and music considered semiclassical 
in nature; 20 percent is published for educational purposes and for institutions. 

As a small publisher, we have had few people on our staff. I was employed-as 
the general manager. In addition, there was a secretary and a part-time worker. 
However, for the past year, because of the expense of fighting ASCAP through 





POLICIES OF ASCAP 201 


its grievance machinery, I have been forced to bring the firm into my home, and 
to operate it without help. 

The gross income of the firm for the past 3 years averaged approximately 
$15,000 annually, including the amount we later received from ASCAP in 
settlement of our claim against it. Of this $15,000 annually, it is fair to state 
that better than three-fifths came from ASCAP. This ratio is, I think, typical 
of most music-publishing businesses. 

In the better than 4 years of its existence, Alec Templeton, Inc., has lost 
approximately $40,000. If ASCAP had paid the more than $50,000 we claimed 
it owed us for performances of our music, performances of which we have definite 
knowledge, we would have shown a profit. 

Based on the nature of our catalog, our expectation had been that after a few 
years we would receive approximately $6,000 a year from sources other than 
ASCAP and approximately $17,000 a year from ASCAP. Instead of receiving 
$17,000 from ASCAP, as we expecte d, we received $5,000. The mounting differ- 
ence between the $5,000 and $17,000 a year finally totaled $50,000. This we were 
forced to settle with ASCAP for $12,000. The lost $38,000 cost us our solvency. 

Alec Templeton, Inc., agreed to the settlement only because ASCAP assured 
us that in the future the society’s statements would reflect the true performance 
of our music. Since then we have received three statements from the society 
and find that the same discrepancies in loggings, performances, etc., hold true as 
before. Therefore, we have had no choice but to sell our business. ASCAP has 
reneged on its assurances to us, and we cannot afford to institute again the 
expensive and protracted proceedings which litigation in the ASCAP grievance 
machinery requires. It is important to point out, ASCAP not having paid our 
rightful claims, we have been forced to sell our business for less than would other- 
wise have been the case. 


II, THE GENERAL STRUCTURE OF ASCAP 


Perhaps I ought first to explain how the society works. 

The society acts as a bargaining agent of writers and publishers in the music 
industry, licensing approximately 75 percent of all the performances of music in 
the United States, by negotiating contracts with users of music such as the radio 
and TV networks, individual stations, movie producers, nightclubs, skating rinks, 
fairs, and symphony halls. The money thus gained as an agent is distributed to 
the members, half the money going to the writers, half to the publishers. Theo- 
retically this money is distributed according to the share of the entire ASCAP 
catalog owned by the individual writer or publisher and in accordance with 
plans of distribution prepared by the directors. 

The users who obtain a license from ASCAP may have a license covering 1 per- 
formance or covering all performances during 5 or 8 years, the latter being the case 
with the radio and TV networks. Revenues from radio and TV, incidentally, 
make up more than five-sixths of the ASCAP revenue. (Variety, exhibit 20). 

The dispute which has provoked this hearing is over the method by which this 
central clearinghouse of music publishers and composers, this bargaining agent 
known as ASCAP, distributes the $24 million it takes in cach year, to its members. 

One point should be made clear at the outset. Money is paid by the user, the 
network, the sy mphony orchestra, for one right and one right alone: the right to 
perform the music. That is what ASCAP is licensing and that is what the user 
is buying. 

Let us assume that there were no ASCAP, and an individual composer, say 
Alec Templeton, were to compose a tune which we will call Small Business Blues. 
Let us assume Elvis Presley were to sing it, or screech it, depending on your point 
of view. Elvis goes to Alee and says: ‘‘Every time I sing your song, Small Busi- 
ness Blues, I’ll pay you $10.”" Elvis would pay Alec for the right to sing his song, 
and there would be no question that it is for that right that Alec is being paid. 
From its inception, however, ASCAP has insisted that it is not merely an agency 
to sell performing rights, but also a combination insurance company, and rest 
home. In other words, instead of paying } lvis’ $10 to Alec, ASCAP has always 
claimed it had the right to give $2 to Joe because he has red hair, 60 cents to Mike 
because he was born in 1903, and $5 to Sid because he knows Harold who is on the 
board of directors. From llvis’ $10, Alec winds up with a free cigar at the 
ASCAP dinner meeting. That’s it. 

I’m not going to talk about composers so much as publishers, because I’m a 
publisher myself. Today, as I’ve stated before, because of the decline in the sales 
of sheet music, a publisher’s royalties from ASCAP make up on the average more 
than two-thirds of his income. The fact that more than two-thirds of the pub- 
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lisher’s revenue will come from ASCAP means that more than two-thirds of 
a publisher’s investment must be devoted to gaining performances from ASCAP— 
getting his music performed in the often vain hope that ASCAP will pay him 
because of these performances. Why does this hope often prove illusory? 

A moment ago I mentioned a hypothetical $10. I said $2 of this would be paid 
by ASCAP to Joe for his red hair, 60 cents to Mike because he was born in 1903, 
and $5 to Sid because he knows Harold who is on the board of directors. ASCAP 
makes this type of distribution by means of three devices (chart). As you can see 
on the bottom of the chart, the money ASCAP obtains from its licensees is divided 
into three separate funds, each one of which is distributed according to different 
extremely complicated mathematical systems. These systems are fed figures 
derived from a middle strainer called the distribution formula. This distribution 
formula is in turn fed by the so-called logging system. Thus, on the bottom is the 
money, on the top is the music, and in the middle, as I and others no doubt will 
show, is the powerhouse group with their hands out. 

The testimony which follows can best be understood if you imagine ASCAP as 
a giant slot machine in which a given publisher, depositing his music in the slot, 
pulls the handle and waits to see whether he can line up three bells in order to get 
paid. The image is complete if you realize that whether or not the bells line up, is 
determined by another group of publishers. Moreover, the money this controlling 
group of publishers withholds from others, it keeps for itself. 

Let me attempt to trace the interior workings of this slot machine. At the top 
is the so-called logging system. This is a group of people who monitor radio and 
TV performances, charting what music is being played over the air, in nightclubs, 
by symphony orchestras, and so forth. Naturally it is impossible to monitor all 
the music that is played in the United States, so a sample is taken. For the mo- 
ment let us assume, though it be with reluctance, this sample is accurate. At this 
point then, the society supposedly knows what has been played, where it was 
played, when it was played, and who wrote it and published it. However, as I’m 
sure will be indicated to you, in fact, the so-called ASCAP sample consists of log- 
ging the works of board members, but others only by accident. 

It stands to reason that some uses of music are more important than others. 
Thus the playing of a symphony which lasts half an hour, requiring the services of 
120 musicians, should be more important than 3 notes plucked on a banjo as an 
accompaniment for a juggling act. That is the reason for the distribution formula. 
Assuming it works correctly, it would assign a value to a given performance, 
which value would be in accord with public objective criteria such as duration of 
the music played, duration being the criteria used by most other performing-right 
societies. Instead, ASCAP has created a series of utterly ambiguous categories, 
giving the classification committee free rein to place any monetary vale on a 
composition it desires, its only rule being the self-interest of the classification 
committee members, the powerhouse. 

You will notice that what went into the ‘logging system” was performance. 
What has come out of the distribution formula is performance credits. These 
credits are the values assigned by the society to the given performances. At the 
top of the chart are performances, in the middle, performance credits. At the 
bottom we have three funds, performance, availability, and seniority. Each 
one of these funds distributes a percentage of the ASCAP revenue according to 
performance credits. 

Performance is graduated in relation to the number of performance credits 
accum" lated in the given ASCAP quarter. 

Seniority pays according to a quarterly 5-year average of performance credits 
multiplied by the number of quarters a publisher has been a member of ASCAP. 

Availability is the number of performance credits accumulated by the pub- 
lisher’s music in the last 5 years, minus the credits accumulated by the publisher’s 
music for the first 2 years the music appeared in the ASCAP log. Thus availability 
is designed to give an advantage to publishers having songs in the ASCAP catalog 
for the greatest number of years. This is also true of seniority. 

As I have explained, each one of these funds is geared to performance credits. 
It must be obvious that a group controlling the determination of performance 
credits is in a position to determine the ultimate distribution of revenue. 

The top nine publishers are in a position to determine these performance credits 
and thus to allocate all the revenue of ASCAP. The small publishers making up 
the other 99 percent of the ASCAP publishers can only promote performances of 
their own works and pray each night that God and the self-appointed czars of the 
music industry act kindly toward them. 

You will remember as to the hypothetical tune, Small Business Blues, I stated 
ASCAP pays Joe because he has red hair, Mike because he was born in 1903, and 
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Sid because he knows Harold on the board of directors. I also stated that if the 
distribution formula was the product of public objective criteria like performance 
and duration, it was legitimate. But this is precisely what ASCAP’s distribution 
formula is not. Instead of allocating performance credits on the basis of public 
objective criteria, it allocates them on the basis of red hair, date of birth, and, 
above all, whom do you know. And what is more, no one ever finds out what the 
criteria are until after payment has been made. 

ASCAP is going to come here saying, ‘We have to keep these rules secret 
because otherwise unscrupulous publishers would rig the logging sample.’”’ Mr. 
Finkelstein, the society’s general counsel, has a famous metaphor about the match 
and the thermometer. But let me ask you gentlemen, who is it that makes the 
rules that are kept secret from everyone except the makers themselves? It is 
the very people who take more than 70 percent of the publishers’ revenues under 
the rules they themselves have made. How many publishers are there? Nine. 
How many other publishers are there? Nine hundred and sixty-five. In other 
words, these 9 claim that by making secret rules that allow themselves to 
take 70 percent of the society’s revenues, they are protecting the society against 
the other uninformed powerless 965. 

I said awhile back that if performance credits were fairly allocated, the playing 
of a full symphony would gain more credit than plucking three notes on a banjo 
to accompany a juggling act. According to information received from Mr. Hans 
Lengsfelder, a song owned by Herman Starr of Music Publishers Holding Co., 
one of the powerhouse, has been receiving approximately $80,000 a year because 
3 measures are played as an introduction on some television shows. That approxi- 
mate $80,000 a year is more than was received from ASCAP for performances of 
all the symphonic and concert music played in the United States last year. It can 
also be shown that if those three measures were those of a new song, owned, let 
us say, by me or any other publisher save one of the powerhouse, the publisher 
would receive not $80,000 but less than $80. That is the disparity between the 
insiders and the outsiders: 1 to 1,000. 


III. MY BACKGROUND 


I should like to say a word or two about my background. I was a teacher of 
instrumental music in the New York City high schools for 5 years. While serving 
as a teacher, I was a member of the executive committee of the New York High 
School Music Teachers association, as well as associate conductor of the all-city 
high school band. In 1943 I joined Leeds Musie Corp., an ASCAP firm, and in the 
ensuing approximate 10 years I became sales manager as well as educational 
director for this publishing firm. During the latter part of these years. I served 
as a member of the executive committee of the Music Publishers Association, the 
national trade organization of the publishers of standard music, comprising the 
leading publishers of this kind of music, and was also chairman and served on some 
of its committees. 


IV. THE TRIALS OF THE SMALL PUBLISHER 


One general observation about ASCAP distribution in relation to the publishing 
business should be made. 

Since more than two-thirds of our income was from ASCAP, representing the 
largest share of our income from all sources, any loss from this source can be fatal. 
In addition, mark this fact, the small publisher must present the burden of proof 
that his works were performed, if he is to claim a discrepancy in his quarterly 
check from ASCAP. Yet despite the burden of proof falling on the small pub- 
lisher, all records are in the possession of the society and an ‘“‘iron curtain’’ lies 
between the member and these records. As if these difficulties were not already 
insurmountable, the board uses the best legal brains that our money can buy to 
defeat a member’s claims. 

Let us assume that you, as a publisher, after knocking yourself out, finally 
land a recording. Now you must spend a considerable amount of time, effort, 
and money to assure proper promotion throughout the country. After the record 
has been played and played, and proof of the countless playings has been estab- 
lished, you receive your ASCAP statement. And what do you find? Not evena 
Philadelphia lawyer could decipher the maze of confusing columns and figures. 
I have been besieged with requests from my composers, many of whom teach at 
universities and some of whom wear Phi Beta Kappa keys, to try to clarify their 
statements as well as each new set of rules promulgated to us by the administration. 
I defy anyone to explain in clear and understandable terms the meaning of the 
latest eight-page plan of distribution effective January 1, 1958 (exhibit 21). 
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As a publisher, you are exhorted and even begged to take advantage of a new 
open door policy to voice your complaints and to request clarification of rules and 
regulations, so you attempt to get an explanation after much correspondence, 
phone calls, or what not. You are indeed an unusual brain if you leave less 
confused than when you entered. However, a few things do crystallize. 

The ASCAP logs show no local performances. Some of the network perform- 
ances which you, yourself, happen to catch are missing. So you now spend many 
hours again trying to find out where your missing performances are. Why? 
Because the administration demands that you furnish the proof that they have 
made mistakes. This, of course, requires research, air checks, photostats, and 
other expenses, which by this time you can no longer afford. 

Let us assume you are stubborn and are able to furnish the proof. By this time 
months, maybe years, have passed. One or more of the Big Four of the staff 
will then announce one or more rules never before heard of. These rules will 
show that your performance is worth practically nothing (a) because it was used 
as background; (b) because it was used as a theme; (c) because the 3 minutes 
in which your tune was played was not sponsored; (d) because your tune was 
based on a public domain song; (e) because it was an instrumental and not a vocal 
selection; (f) because of some other rule to be announced when your complaint 
comes up. 

Should you be what the Big Four term a ‘‘P. P.’’—that is, a persistent pest—you 
might succeed in getting a glance at the program under heavy guard. Micro- 
filming or photostating equipment must be checked at the reception desk. So 
you get to see the clearance sheet. Perhaps you will discover that on the same 
program, and used in the very same way, was a tune belonging to the special 
group. Those rules which gave no income to your songs provide ‘a bonanza for 
the members in the superdreadnaught class. These premiums are placed in 
multiples, fortune piled upon fortune on the old songs at the expense of all newer 
copyrights. 

Why this arbitrary and calculated injustice that strangles the entire industry? 
Because the bulk of these copyrights belong to the board members who make 
these rules unchallenged. This is surely the simplest way to kill off competition. 

It becomes necessary for the small publisher to build a reference file of letters 
attesting to the fact that his works were performed by specific groups on specific 
programs at specific times. We have documentation to prove this (exhi it 22). 
An ASCAP music publisher is probaly the only businessman who must constantly 
compile necessary papers in preparation for a lawsuit. Put into other words, 
this is the same as saying that a publisher must not only earn his money as a 
publisher receiving performances, but must earn it again with great time and 
energy to receive a part of what he is entitled to. 

To prove that the administration of ASCAP uses the most blatant delaying 
tactics, I should like to offer for your examination a letter written to the special 
classifications committee, the first step in the grievance committee machinery, 
dated September 20, 1955, and a letter dated July 1, 1957, approximately 2 years 
later, stating that an appeal of this same grievance had been withdrawn (exhibits 
23, 24, and 25). The appeal was withdrawn because a settlement had been made, 
a settlement that ultimately put me out of business. 

It is important to realize that though the withdrawal is 2 years after the filing 
of my original request to appear before the classification committee, the first step 
in the grievance proceeding, Alec Templeton, Inc., at this time had still not 
appeared before the arbitration panel, the last step. In other words, it took 2 
years to negotiate the classification committee and the appeals board. If we had 
chosen to continue an appeal instead of settling, the procedure might have taken 
another 2 years before a final decision was reached. During all this time, none 
of the inequities complained of had been remedied. The result was that after 2 
years, a settlement was forced, paying us approximately 27 cents on the dollar. 
The ultimate result was that I was required to sell my business (exhibits 26, 27, 
and 28). 

At a meeting before the special classification committee on June 12, 1956, I 
asked specific questions concerning the methods employed for the logging and 
determination of credits for music in its various usages. When this list of ques- 
tions was read to the committee, Mr. Bernstein, one of the members, aswered 
simply that the committee had no time to waste in answering these questions. 
Attached to this copy of the list of questions is a letter to me in answer, by Mr. 
Murray (exhibits 29, 30). This letter shows how difficult it is to understand the 
rules and regulations asset forth by the administration. 

Soon after the settlement was made in 1957, Mr. Murray suggested that our 
firm be sold, in order to enable me to accept a position as head of the symphonic 
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and concert division in ASCAP. The reason for this suggestion as to a sale was 
that it is a rule that an employee of ASCAP may not be a member as well. I 
wonder why ASCAP thinks it necessary to guard against a conflict of interest 
with respect to people with no power, that is, ASCAP’s employees, some of whom 
earn as little as $45 a week, but is quite willing to allow a conflict of interest with 
respect to certain members of the ‘“‘Powerhouse,’’ each of whom gains in the 
neighborhood of $1,500,000 a year by reason of their position. In accordance 
with the suggestion of Mr. Murray, Mr. Frank Connor, Carl Fischer’s representa- 
tive on the board of directors, after a meeting one day held at the ASCAP offices, 
told me that he had heard that our firm was on the block, and asked what the 
price might be. Mr. Connor’s proposition was that Carl Fischer purchase my 
50 percent shares of the firm and continue as partner with Alec Templeton. This 
was an obvious device by Mr. Murray to force me out of business and to gain our 
catalog for a member of the board. My partner refused. Later, at the request 
of Mr. Murray, Mr. Frederick Fox asked that I call Mr. Dreyfuss, of Chappell, 
another board member, and discuss the possibility of selling our catalog to him, 
Mr. Templeton and I cecided to sell, finally, to a nonboard member. 

Beside the imposition of such highly subjective factors as the so-called seniority 
and availability credits, I should like to cite to this committee the method by 
which Alec Templeton, Inc., was deprived of the seniority and availability credits 
which has been accumulated by its ASCAP predecessor, Alexrod Publishers. 

Alec Templetion, Inc., became a member of ASCAP in September 1953 and in 
February of the following year bought the copyrights of Axlerod Publishers, 
assuming that it was also purchasing the seniority and availability credits in 
ASCAP of these copyrights. (To make this clear, our purchase was comparable 
to buying the assets of a company, assuming we had also bought the goodwill.) 
Approximately a year later when Alex Templeton, Inc., first received a statement 
from ASCAP covering these copyrights, we discovered to our surprise that the 
availability and seniority accumulated by these copyrights had been denied us. 
In other words, we would not be paid out of the 45 percent of ASCAP publisher 
revenue covered by the availability and seniority funds. Upon investigation we 
were told by ASCAP that there was a secret rule, not even known to our attorney 
who negotiated the sale, or to Axelrod, that the mere purchase of copyrights will 
not transfer their availability and seniority credits in ASCAP. To acquire 
availability and seniority rights, we were told, one must purchase the firm itself, 
not merely its copyrights. We thereupon attempted to buy the Axelrod firm 
but were then told by ASCAP that the Axelrod firm had ceased to be a member, 
and therefore its availability and seniority had lapsed. It should be pointed 
out that ASCAP was aware of our negotiations for the Axelrod firm immediately 
after they had occurred. The society, had it acted in good faith, could have 
informed us, as an ignorant new member, how to acquire its seniority and avail- 
ability. Instead, the society sat back, let us make this mistake, and offered us 
no possibility of redress. The money we lost, of course, went into the pot for 
the others. This, mind you, is a society which is presumably acting in the best 
interests of its members. 

Let me give you an example of the complete helplessness in which the small 
publisher finds himself. 

In 1954 we discovered the 3 secret criteria, compliance with which gave a song 
used as a theme full credit: (1) A commercial recording; (2) publication of the piece; 
and (3) at least 10 network playings. During this time the tune Big Ben Bounce 
by Alec Templeton met all three requirements. In addition, it was a theme on 
more than one program. Nevertheless, when the statements for this period were 
received, it was shown that the credits allocated to Big Ben Bounce as a theme 
were a fraction of what they should have been, according to this set of rulings. 
When this discrepancy was brought to the attention of the administration, we 
were informed that a new set of regulations had been made by the board of 
directors governing the credits to be allocated to a theme song. This new set 
of rules now required that a theme must have accumulated 20,000 credits in 
order to receive full credit when used as a theme. Only old tunes with years of 
playing behind them, could accumulate this number of credits, presuming, of 
course, and this presumption is not always safe, that ASCAP had decided to log 
the tune in the first place. Since the catalogs of the ‘‘powerhouse”’ consist mainly 
of old songs (hence songs which possibly could have accumulated this number of 
credits) it is obvious the rule was passed by the older publishers to stifle the 
newer ones. 

This 20,000 credit rule which I will not now explain in detail, is one of the rules 
in the so-called distribution formula (demonstrating distribution formula on 
chart). There seems to be some question whether, even if this rule was validly 
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adopted, it is being validly administered, but I am not going to enlarge on that. 
What I am going to demonstrate is that this rule was enacted secretly by the 
representatives of the older, larger publishing firms, firms controlling about 90 
percent of the songs, say, 10 years and older, the ‘“‘Spowerhouse,’’ so that for each 
dollar ASCAP pays out for a performance of a new song, it will pay out a thousand 
dollars for the performance of an old song. (See exhibit 21, p. 2, II (2).) Re- 
member, three-fifths of a publisher member’s total income comes from ASCAP. 
Alec Templeton, Inc., had spent a year promoting a song, Big Ben Bounce, and 
at the end it received one-thousandths of its expected return. The only reason 
we were given was the ‘‘powerhouse”’ so decided. 

Returning to the Big Ben Boince, I submit a news letter (exhibit 31) sent out 
during this period by Tommy Edwards, one of the leading disk jockeys in Cleve- 
land, attesting to the fact that Big Ben Bounce was among the top 10 tunes in 
that area. In addition, I should like to offer the list of 10 network programs on 
which Big Ben Bounce was performed (exhibit 32). 

May I also offer the example of a similar experience with another song. One 
of our copyrights was the winner of the disk derby, the so-called prize trade plug, 
which guaranteed it a minimum of 1,500 plugs—that is, performances—on the 
Columbia Network in 1 week. May I offer in evidence (exhibit 33) a copy of a 
record called a demonstration recording, taken off the air, proving that My Little 
Mule was the winner that week in the disk derby, and therefore received in the 
ensuing week the minimum of 1,500 performances. Along with this recording is 
an article clipped from Billboard magazine, dated April 23, 1955 (exhibit 34), 
about 8 weeks before My Little Mule won this prize. This article states how 
important winning the disk derby is, in terms of performance. In spite of this, 
the total number of credits reported to us on our statement for this tune My 
Little Mule by ASCAP for the quarter, that is, 3 months, was less than 1,000. 

Yet another example of the burden of proof falling upon the publisher, is with 
reference to foreign performances. As a serious music publisher, a large part of 
our performances were gained in foreign markets. Imagine then our surprise 
when Alec Templeton, Inc., received from the society only a fraction of the foreign 
performances it expected. Inquires were made, correspondence ensued between 
our company and the society. Partly from Mr. Lengsfelder and partly from the 
society, the following information was gleaned. ASCAP happens to have agree- 
ments with sister performing societies in Europe and other parts of the world. 
These foreign societies log performances and send accurate copies of the record 
of these performances to ASCAP, together with a remittance from the licensees 
in their respective countries, paying ASCAP according to these performances. 
However, as is not known to the membership, ASCAP actually pays no attention 
to these remittance statements. Rather it pays all foreign money according to 
the performances in Great Britain, Sweden, and Canada alone. This is proved 
by a letter of Mr. Murray, which I submit in evidence (exhibit 35). Just by 
chance, Great Britain and Canada are the countries where affiliates of the pub- 
lishers on the ASCAP board dominate the market. Sweden’s moneys are distri- 
buted correctly only because Sweden refused to contract with the society unless 
ASCAP pledged to distribute its remittances according to the Swedish accounts. 
Thus, though a publisher has put a great deal of effort into promoting a song in 
say Italy or France, unless he has performances in Great Britain, Canada, or 
Sweden, he will receive nothing. 

The only way it is possible to obtain moneys on performances in countries 
other than Great Britain, Sweden, and Canada, is to have a spy in the society 
who sees the original remittance list, thus enabling you to submit proof of per- 
formances in these nonlogged countries, with a protest to the society. An ex- 
ample of such a correction after protest is evidenced by a letter dated March 26, 
1957, from the society, stating that Alec Templeton Inc. would be credited with 
performances of Five Tableaux for cello and orchestra performed in Holland in 
1955 (exhibit 36). It was later, of course, impossible to tell whether these per- 
formances had actually been credited. However, it is probable they were not, 
as the total receipts from ASCAP for foreign performances for that period proved 
to be less than $75. 

As evidence of the laxity in ASCAP’s relations with its sister society in Canada, 
CAPAC, I should like to offer in evidence a letter by the society stating that 
the records in ASCAP had been marked to indicate Symphony No. 3, Opus 43, 
by Paul Creston, had become the property of Alec Templeton Inc. as of September 
1, 1955 (exhibit 37). Along with this letter I should like to show a communica- 
tion from CAPAC to Canadian Music Sales, the representative of Alee Templeton 
Inc. in Canada (exhibit 38). In this it is stated that the records of CAPAC 
show that the same work belonged to G. Schirmer, a board member, rather than 
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Alec Templeton Inc., therefore the performances which may have been given of 
this work in Canada were credited to G. Schirmer rather than Alec Templeton 
Ine. In other words, ASCAP never notified CAPAC of the change of copyright 
ownership, and we lost our Canadian money. To whom? A member of the 
board. 

As additional instances proving the inaccuracies in the logging and recording 
of performances are not possibly accidental, may I offer this committee a letter 
dated December 17, 1956 (exhibit 39) indicating discrepancies in the number of 
performances logged for a writer of a given composition and the number of per- 
formances logged for the publisher of the same composition, over the same period 
of time. 

To show the amount of work a publisher must do to prove his performances took 
place, may I put in evidence correspondence indicating research and time required 
to receive credit that properly should have been granted at the outset (exhibit 40, 
letter dated May 6 to the society; exhibit 41, letter dated April 24, 1957, from 
ASCAP to Alec Templeton Inc.; exhibit 42, letter dated March 27, 1957; exhibit 
43, letter to the National Symphony Orchestra dated March 26, 1957, from 
myself). With all the million dollars spent by and administrative help of the 
society (ASCAP expenses are over $4 million a year (exhibit 44)), I fail to under- 
stand why the burden of accounting for and proving performances should fall on 
the small publisher, who can ill afford it. Only by persistently badgering the 
society, writing letters, making telephone calls, digging into the files, and going 
over missing performances of all kinds, can the small publisher hope to gain a 
fraction of what his industry should entitle him to by right. 

A letter dated August 10, 1955, to ASCAP (exhibit 45) shows the highly 
inequitable manner in which ASCAP treated the concert performances of Alec 
Templeton, my partner, who, as I have stated, is a renowned performing artist. 
Mr. Templeton was paying more money to ASCAP as a performing artist for the 
privilege of using his own material, at his own concerts, than the society was 
paying him for the performance of his own works, at these same concerts. 

ASCAP continually talks of the contributions various famous composers have 
made to the society. As a policy, it pays royalties to names rather than to per- 
formance. It must be stated emphatically that rovalties should be paid on the 
basis of performances, regardless of whether a song has become a hit. Whether or 
not a song is a hit is purely subjective valuation. Music written by an unknown, if 
it receives the performances, should receive royalties, and a celebrity without 
performances should receive none. Moreover, there are types of music that can 
never achieve stardom. This music, nevertheless, is most important to the 
repertory of the society. Such music is the instrumental music used on radio and 
television stations, playgrounds, fairs, etc., religious music, educational music, and 
works of a cultural nature. 

V. SERIOUS MUSIC 


We all recognize that music is used both as entertainment and for cultural 
purposes. I claim that symphonic and concert music is discriminated against, 
especially in the lastest distribution plans, by the directorsof ASCAP. By examin- 
ing the ASCAP distribution formula (exhibit 21, I (c)) you will see that a com- 
position earns the number of credits given it by type, that is, background, theme, 
popular or symphonic, multiplied by the number of stations supposedly carrying 
the broadcast as determined by the ASCAP logging system. This is known as 
the station multiplier. You will further see that according to the present plan, 
music of a cultural nature receives an arbitary station multiplier equal to 22 sta- 
tions for the publishers and 44 for the composers, regardless of the actual number 
of stations that may carry the broadcast of, for example, a symphony. In this 
way the controlling group distributes very little money for this kind of music as 
compared to, for example, the use of a few measures of a theme song such as the 
one titled ‘‘We’re in the Money,’”’ which earns money according to the total num- 
ber of stations carrying the broadcast without an arbitrary limit of 44. As I 
previously stated an organ using these notes (indicate by singing), on a TV 
——- has earned approximately $75,000 to $80,000 for a member of the 

-ower House in 1 year such as 1955 or 1956. On the other hand, a composer may 
spend a year using his entire creative talents, techniques, etc., on a 20-minute 
symphony which he scores for 100 men in an orchestra. A performance of such a 
symphony according to the distribution plan in effect would about to about $75 
for the publisher. The reason is that the ‘‘powerhouse’”’ owns very little serious 
music. 

Prior to January 1956, the monetary value of serious music was known only to 
the group that made the rulings on performances, the classification committee, 
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which had never announced its rulings to the membership. Prior to this date we, 
as interested publishers, found out that a work in this category received what is 
called extended credit, that is, a work of from 4 to 5 minutes received 2 credits, a 
work of 6 to 10 minutes, 5 credits, and so on. 

In January 1956, the first public announcement to the membership pertaining 
to serious music was made. The publishers and writers were informed that hence- 
forth they were to receive only an arbitrary station multiplier of three for any 
performance on anetwork program. This arbitrary station multiplier was then 
to be multiplied by the extended credit I mentioned previously. Thus, prior to 
January 1956, if a symphony were carried on 122 stations and were 5 minutes 
long, it received 244 credits, that is, 2 credits (its extended credit) multiplied by 
the actual 122 stations carrying the broadcast (the station multiplier). After 
January 1956, instead of receiving 244 credits, the composer received 6, 2 ex- 
tended credits multiplied by an arbitrary station multiplier of 3. This roughly 
figures to be a drop from $61 to $1.50. 

As a result of this drastic reduction, the writer members of so-called serious 
works made known their dissatisfaction with this new plan (exhibit 46). A com- 
mittee representing a group of such writers was promised by ASCAP that the new 
plan would include additional stations and local loggings and that in the final 
analysis the amount of royalty earned, depsite the arbitrary network limit of 
three, would be approximately the same. This prophecy turned out to be un- 
true. I offer in evidence (exhibits 47), signed statements and letters from some 
of the leading American contemporary composers in ASCAP. In spite of pro- 
tests then, and later at the annual membership meetings, no one in the adminis- 
tration at ASCAP has done anything, except at last the arbitrary limit on serious 
music has been raised from 3 to 22 and 44 stations for publishers and compcsers, 
respectively. But this is still an arbitrary limitation imposed merely because the 
“owerhouse”’ has no interest in serious music as they have very little, if any, in 
their own catalogs, despite the fact that ASCAP is supposed to log performances 
of all music, not just hit songs or popular-standard tunes. 

Mr. Murray, ASCAP’s general manager, on more than one occasion has told 
me that the serious music department of ASCAP is a money loser, that it doesn’t 
even earn as much as the supposed $75,000 a year it brings in license fees. This 
amount of money from symphonic and concert groups, performers, and concert 
halls, is the amount it supposedly earns from serious music. 

This sum should be compared to the amount that foreign societies earn for 
the use of the same kind of material. The Boston Symphony Orchestra, in a 
recent tour sponsored by the State Department, paid more money to the French 
Music Society for performing 1 week of concerts in Paris than the same symphony 
orchestra paid to ASCAP for an entire year for the use of the ASCAP repertoire. 
ASCAP could quadruple the amount of money it receives from the users of 
serious music, but ASCAP doesn’t, because such money would have to be paid 
out to publishers other than the Power House. With this in mind, I should like 
to submit in evidence an article from the New York Times showing that last 
year over $70 million was spent in the United States for long-playing records of 
classical music alone (exhibit 48). Yet, for licensing all the classical music in 
the ASCAP repertoire performed in the United States for that same year, by 
Mr. Murray’s own statement, ASCAP took in only $75,000. It is true ASCAP 
may say this privilege is given to symphony orchestras as a public service, but 
how nice of the board to be so public minded with music belonging to other 
publishers. 

Although ASCAP takes in allegedly only $75,000 a year from serious music, it 
pays more than this amount yearly to one so-called standard publisher alone, 
Carl Fischer. Why? Because Carl Fischer is on the board of directors. Carl 
Fischer does earn many credits from the’ use of Symphony No. 3 by Howard 
Hanson, as a theme for one of the popular TV whodonits, and also from Hora 
Staccato, an adaptation of a public domain work, and from the Army Air Corps 
song, but other than these large earners of credits for Fischer, it is difficult to 
account for the $75,000. Thus, though Mr. Murray has intimated that 
ASCAP would be just as happy to see serious music discontinued from its catalog 
from a money point of view, it seems the society has made a deal with these 
serious or standard publishers fortunate enough to be on its board of directors. 

Another example of how serious music is discriminated against, is the following: 
ASCAP spends a good deal of money in promoting the old songs and show tunes 
in its catalog, while doing practically nothing to promote the serious or so-called 
symphonic and concert music in its repertoire. ASCAP releases literature at an 
expense of tens of thousands of dollars to the users of music, as for instance, the 
folio Forty Years of Show Business, under the pretext of promoting ASCAP 
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business. However, the bulk of these show tunes is controlled by board members 
(exhibit 49). Furthermore, ASCAP’s publicity staff has worked from time to 
time on network radio and television shows such as the Ed Sullivan Show. On 
these shows, compositions of board members were featured predominantly, 
reaping, of course, important income aside from the considerable promotional 
value. 

The credo of ASCAP reads: 

“ASCAP fosters and safeguards the musical talent of American youth, by 
increasing incentives, providing security, and protecting their creative product.” 

We have offered plans to both Mr. Cunningham, the present president, and his 
predecessor, Mr. Stanley Adams, to help promote cultural music in the ASCAP 
repertoire. About a year or so ago a major network offered through me, a full 
hour of symphonic music free on its network of stations. The network offered its 
staff orchestra at its New York studio if ASCAP would pay for the men required 
above and beyond the staff musicians. The expense for this would have been 
negligible, probably a few thousand dollars for the entire series of concerts. This 
plan was offered to Mr. Cunningham who later reported to me that it had been 
turned down by the committee. I offer in evidence as exhibits 50 and 51, the 
letters dated February 11, 1954 to Stanley Adams and of February 15 and July 9 
from Mr. Adams to Seigmeister and Freedman. 

Proof of the fact that ASCAP discourages young American creative talent in 
the field of serious as well as popular music is attested to by the number of new 
young composers joining BMI as against those entering ASCAP. The reason for 
this is even the best young talent in ASCAP earns practically nothing. Naturally 
this works against the interests of a new publisher in ASCAP. Meanwhile the 
old-line publishers, the Power House whose catalogs are mainly those of old tunes, 
are able to offer their oldtime writers that much more in performance moneys. 

In looking through my files after this statement had been compieted, I dis- 
covered the following items which may be of interest. 

I should like to submit a letter dated February 11, 1957, from Metro Muzick, 
of Amsterdam, to Alec Templeton Ine. (exhibit 52) stating that our tune Big 
Ben Bounce, as to which you have heard previous testimony, was being broadcast 
regularly in Holland and other Low Countries. Because of the methods used by 
ASCAP to distribute its foreign moneys which I have previously mentioned, 
although the Dutch performing right society paid money to ASCAP for the 
performance of this tune, Alec Templeton Ine. never received a cent. As I have 
stated, ASCAP distributes all its foreign royalties on the basis of performances 
in England, Canada, and Sweden alone. 

I should also like to submit as exhibit 53, the front page of Billboard of April 
29, 1957, which in its lead columns contains articles bearing on my statements 
previously made. The lead article is devoted to the fact that American music is 
now more diversified than ever. This is a specific refutation of any claim on the 
part of ASCAP that the old songs, owned by the powerhouse publishers, receive 
the greatest amount of public demand or comprise the most valuable share of the 
ASCAP repertoire. 

The second article, beneath the first, substantiates my claim, a claim I am sure 
will be confirmed by every publisher of serious music, that each of the past 4 
years has produced an increasing number of performances of serious music in the 
United States. Despite this incontrovertible tact, ASCAP’s distribution for the 
performance of serious music has remained practically static. 

Dated, February 17, 1958. 

Guy FREEDMAN. 





HisTORICAL SKETCH OF PROBLEMS RELATING TO THE GRANTING OF LICENSES 
FOR MusIcAL PERFORMANCES, AND ALSO REGARDING THE PRESENT OPERATIONS 
OF THE AMERICAN Socrety oF CoMposEeRS, AUTHORS, AND PUBLISHERS, 
CoMMONLY KNown as ASCAP 


A brief statement follows as to the reasons for the organization of ASCAP, its 
general purposes, its membership, the public interest in ASCAP, the adoption 
of its constitution and bylaws, the various amendments which were made thereto, 
and the reasons therefor. 


THE REASONS FOR THE ORGANIZATION OF ASCAP, AND ITS GENERAL PURPOSES 
The copyright laws of the United States had, since 1897, provided that a 


copyrighted musical composition might not be lawfully publicly performed for 
the purpose of profit without a license from the copyright owner. For many 
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years prior to 1914, commercial public amusement enterprises throughout the 
United States, such as theaters, dance halls, cabarets, restaurants, and similar 
establishments, universally and uniformly disregarded the law and defied indi- 
vidual copyright owners to protect their rights. Ignoring the law and principles 
of justice, these commercial users of music in publie performances for profit took 
the position that it was quite sufficient compensation to the composers if they 
were honored and glorified and their songs advertised by being played in public 
places. As copyrighted musical compositions were performed daily throughout 
the United States by persons without procuring a license therefor from either the 
author or his publisher, it was apparent that it was impossible for any 1 writer 
or any 1 publisher, other than by membership in a society composed of many 
writers and publishers, to police the performance rights owned by such writer or 
publisher and thereby obtain the royalties due them for such performance rights 
under the copyright laws of the United States. 

In 1914, the late Victor Herbert, a world-famous composer of musical composi- 
tions, and a group of his contemporaries, who, unable as individuals to protect 
their copyrighted compositions against infringement by illegal public perfor- 
mance for profit, recognized as the only possible means of acquiring protection, 
the necessity for an organization which could act for them collectively, and said 
society was organized in 1914, as a voluntary nonprofit association, by the late 
Victor Herbert and a number of the leading, outstanding, and world-renowned 
authors, writers, and publishers of musical compositions, for a period of 99 years 
from the date of its organization, for the mutual protection of songwriters, authors, 
and publishers of musical compositions owning copyrights of songs and musical 
compositions against infringement of their respective copyrights and for the 
purpose of granting licenses, collecting all royalties for public performances of the 
works of its members, and making a fair, honest, just, and equitable allocation 
and distribution of such royalties after the payment of all lawful expenses in- 
curred by said society, and also, among others, for the following objects, as set 
forth in article 1, section 1 of its articles of association: 

(a) To protect composers, authors, and publishers of musical works against 
piracies of any kind; 

(6) To promote reforms in the law respecting literary property; 

* * * * * * * 

(d) To facilitate the administration of the copyright !aws for the protection of 
composers, authors, and publishers of musical works; 

(e) To abolish abuses and unfair practices and methods in connection with the 
reproduction of musical works; 

(f) To promote and foster by all lawful means the interest of composers, 
authors, and publishers of musical works; 

(g) To grant licenses and collect royalties for the public presentation of the 
works of its members by instrumentalists, singers, mechanical instruments, radio 
broadcasting stations, or any kind of combination of singers, instrumentalists, and 
mechanical instruments, and to allot and distribute such royalties; 

* * * * * * * 


(t) To promote friendly intercourse and united action among composers, 


authors, publishers, and producers of musical works; 
* * * ak ~ * * 


(1) To do any and all other acts or things which may be found necessary or 
convenient in carrying out any of the objects of the society or in protecting or 
furthering its interests or the interests of its members. 


THE MEMBERSHIP OF ASCAP 


In 1941 the membership of the society consisted of approximately 140 publishers 
and 1,200 composers and authors, and then included the owners of more than 75 
percent of all the copyrighted songs and musical compositions demanded by the 
public of the United States for entertainment and cultural purposes. Prior to, 
on, or about March 4, 1941, each member of the society, upon election to member- 
ship, assigned to the society, in accordance with the provisions of the bylaws 
then existing, the exclusive right of public performance in each musical work of 
which the member was a copyrighted proprietor. Subsequent to March 4, 1941, 
each member of the society and each member who subsequently became a member 
thereof, executed an assignment in such form as approved by the board of 
directors of the society, vesting in the society the right to license upon a non- 
exclusive basis the nondramatic public performance of the member’s works 
for the period of any then existing agreement between the society and members 
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of the same class, in accordance with article III, section 6, of the articles of 
association. 

The membership of the society at the present time, consists of approximately 
3,732 active writers, 451 nonparticipating writer members, and 974 active music 
publishers, or a total membership of 5,157 members. Such membership includes 
the owners of more than 80 percent of all of the copyrighted songs and musical 
compositions demanded by the public of the United States for entertainment 
and cultural purposes. 

The society at the present time has outstanding about 26,351 general licenses 
for the public performance of various of its copyrights at bars, grills, taverns, 
hotels, nightclubs, restaurants, cocktail lounges, dancehalls, skating rinks, motion- 
picture theaters and various other places of entertainment and in addition thereto 
there are also outstanding licenses granted by the society to 3,475 radio stations, 
21 national and regional radio networks, 453 television stations, and 3 television 
networks. 

THE PUBLIC INTEREST IN ASCAP 


Since the existence of radio and television, there has been a steady increase in 
the importance of the performance rights of songs and musical compositions. 
Because of the existence of radio and television, there has been a steady decrease 
in the sale of sheet music. The economic existence of a great majority of the 
members of the society depends on a fair and impartial distribution of its royalties. 

The total annual royalties and other compensation collected by the society for 
each of the years 1956 and 1957 for the benefit of its members, amounted to about 
$24 million. In subsequent annual periods it is estimated that the society will 
similarly collect $24 million and upward. 

The society owns and controls by means of assignments by its members, the 
right to license upon a nonexclusive basis the nondramatie public performance of 
more than 1 million copyrights, ranging from the religious, operatic, and sym- 
phonic to musical comedy and jazz, and which represents more American copy- 
rights of songs and musical compositions than owned by any other associations, 
corporations, partnerships, firms, or individuals in the world; that it is in the 
public interest that the society be managed, maintained, and governed in a demo- 
cratic, honorable, and lawful manner, free of favoritism to any group of members 
to the detriment and disadvantage of the great body of members. Licenses to 
perform publicly for profit the songs and musical compositions copyrighted by its 
members are issued by the society upon application therefor. 

It is also to the public interest, in order that the culture of the Nation and 
the enjoyment of the American people be maintained, that there be no unfair 
discrimination in the public performance of songs and musical compositions over 
radio and television, and that the youth of America, who have the genius to 
create, be not discouraged from writing new, worthwhile songs and musical 
compositions. 

This public interest was recognized in many decisions rendered in cases in 
which ASCAP was a party. 

In Gibbs v. Buck (307 U. 8. 66 (decided April 17, 1939)), Mr. Justice Black in 
an opinion stated, at page 82: ‘‘The society has a monopoly of practically all— 
if not completely all—available music.” 

In Watson v. Buck (313 U. 8. 387) Mr. Justice Black in his opinion, at page 
394, said: 

“The American Society of Composers, Authors, and Publishers (ASCAP), one 
of the appellants in No. 611 and one of the appellees in No. 610, is a combination 
which controls the performance rights of a major part of the available supply 
of copyrighted popular music.” 

One of the present counsel for the society, Hon. Ferdinand Pecora, when he 
was a justice of the Supreme Court of the State of New York, recognized the fact 
that songwriters, including composers and lyricists, could only have protection 
against infringements throughout the country by becoming members of ASCAP. 
I am offering in evidence as exhibit 1, an excerpt from a decision rendered in 
1945 by Judge Pecora in Broadcast Music v. Taylor (55 N. Y. S. 2d 94). 

The interest of the public in ASCAP was also recognized by Herman Finkelstein, 
general counsel for ASCAP, in an article written by him entitled “The Composer 
and the Public Interest—Regulation of Performing Right Societies,” reported in 
19 Law and Contemporary Problems 1954, at pages 274-293. At page 285 
he states: 

“There is a public interest in carrying out the spirit of the constitutional 
provision concerning copyright laws.” 
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THE ADOPTION OF THE CONSTITUTION AND BYLAWS OF ASCAP, AND THE AMENDMENTS 
THERETO 


ASCAP has no separate bylaws. Its articles of association represent both 
the constitution and bylaws. 

In 1914, when ASCAP was organized, its bylaws expressly provided that all 
members shall have equal rights to vote without discrimination or favoritism on 
all matters pertaining to the affairs, management, and policies of the society. 
Each member had only one vote, whether the member was an individual, co- 
partnership, firm, association, or corporation. This voting right was in effect 
from 1914 until 1941, a period of approximately 27 years. 

The original bylaws also provided that the government of the society shall be 
managed by a board of 18 directors, that they shall be elected at the first meeting 
by ballot by a majority vote of the members present and voting, and thereafter 
at each annual meeting of the board of directors by a two-thirds vote of the 
entire board. At a later period the bylaws were amended so that the affairs 
should be managed by a board of 24 directors, and also providing that at each 
annual meeting of the board of directors, vacancies shall be filled by a two-thirds 
vote of the entire board. 

Mr. Justice Black, in a dissenting opinion in Gibbs v. Buck (307 U. S. 66) 
previously referred to, criticized ASCAP for having a ‘“‘self-perpetuating board 
of 24 directors.’”’ I am offering in evidence, as exhibit 2, an excerpt from the 
opinion of Justice Black referred to. 

On February 26, 1941, the Federal Government instituted in the United States 
District Court for the Southern District of New York an antitrust suit against 
the society, and in its complaint charged the defendant with having “a self- 
perpetuating board of directors.’’ Further, the Government, in its complaint, 
prayed the court to enjoin ASCAP from electing the members of the board of 
directors of the society in any manner other than by a membership vc. in which 
all author, composer, and publisher members shall have the right to vote for 
their respective representatives to serve on the board of directors. I am offering 
in evidence, as exhibit 3, a photostatic copy of this complaint. 

On March 4, 1941, a consent decree was entered in this litigation which pro- 
vided in part as follows: 

(9) The society shall not elect the members of the board of directors in any 
manner other than by a membership vote in which all author, composer, and 
publisher members shall have the right to vote for their respective representatives 
to serve on the board of directors. Due weight may be given to the classification 
of the member within the society in determining the number of votes each member 
may cast for the election of directors. Upon the expiration of the terms of office 
of the present directors, the provisions of this section shall apply to the election 
of their successors. Thereafter, not less than one-twelfth of the total membership 
of the board of directors shall be elected annually.” 

On May 26, 1941, the Supreme Court of the United States rendered decisions 
in Watson v. Buck (313 U.S. 387) and Marsh v. Buck (313 U.S. 406), in which 
the law as laid down by Mr. Justice Black in his dissenting opinion in Gibbs v. 
Buck (307 U.S. 66), became the law. 

Just 1 week later and on June 2, 1941, in purported compliance with the March 
4, 1941, consent decree and in order to circumvent the criticism of ASCAP’s 
self-perpetuating board of directors as indicated in Mr. Justice Black’s opinion 
in Gibbs v. Buck (307 U. 8. 66), ASCAP amended its bylaws so that the right of 
each member to 1 vote was abolished, and instead thereof each writer member 
was entitled to 1 vote for every $20 he earned in royalties during the preceding 
year, and each publisher member was entitled to 1 vote for every $500 he received 
in royalties during the preceding vear. 

I am offering in evidence as exhibit 4 a statement pertaining to the chronological 
history of ASCAP bylaws pertaining to its membership vote; also, as exhibit 5, a 
statement relating to the chronological history of ASCAP bylaws pertaining to 
the election of the board of directors; also, as exhibit 6, a statement pertaining to 
the chronological history of ASCAP bylaws pertaining to amendment of bylaws. 
j* At the present time, because of the enactment of the weighted voting system, 
less than 1 percent of the entire publisher membership have more than 51 percent 
of the entire combined votes of the publisher members, and less than 5 percent of 
the entire writer membership have more than 51 percent of the entire combined 
votes of the writer members. 

By means of the arbitrary and unconscionable weighted voting system, an 
infinitesimal percentage of the members are enabled to perpetuate their repre- 
sentatives on the board of directors and they in turn are in a position to make and 
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in fact do make distributions of about $24 million in royalties (less about $4 million 
expenses) annually in an unfair, arbitrary, and discriminatory manner in order 
to benefit themselves, to the detriment and damage of the rest of the membership. 
This weighted voting system operates inequitably. It was enacted to enable a 
very small group of members to accomplish indirectly what was severely con- 
demned by Mr. Justice Black in Gibbs v. Buck (307 U. 8S. 66). 

Congress has recognized, for a great number of years, that societies similar to 
ASCAP should, in their bylaws, provide that each member is entitled to only one 
vote. Under title 7, chapter 12, section 291 of Federal Code Annotated (Coop- 
erative Marketing Associations Act), provision is made that where farmers, 
ranchmen, dairymen, or fruitgrowers act together in associations corporate or 
otherwise with or without capital stock, in collectively processing, preparing for 
market, handling, and marketing for their mutual protection, the sale of their 
products, each member is restricted to one vote, irrespective of the amount of 
stock of membership capital he may own in such association. I offer in evidence, 
as exhibit 7, a copy of said law. 

Under the laws of the State of New York, the membership corporations law 
provides that each member of a membership corporation shall be entitled to one 
vote. Similar provisions restricting the right of members to only one vote are 
also provided by the New York State insurance law involving cooperative insur- 
ance companies, fraternal benefit societies, and credit unions. In the case of 
mutual casualty insurance companies, it is provided that each member is entitled 
to at least 1 vote and no member shall be entitled to more than 10 votes irrespective 
of the number of policies held or the amount of premiums paid, provided such 
voting rights are approved by the superintendent of insurance. I am offering in 
evidence, as exhibit 8, a copy of relevant portions of the laws of the State of New 
York as above indicated. 

The Music Performing Right Society of France, which is the oldest musical 
society of its kind in the world, also, in its constitution and bylaws as amended 
to 1956, provides that each member shall have only one vote. I am offering in 
evidence as exhibit 9, a printed copy of the bylaws of this society, and as exhibit 
10, a printed copy of its rules and regulations. 

The bylaws of the Performing Right Society, Ltd., of England likewise provides 
that each member is entitled to one vote. I am offering in evidence as exhibit 
11, a printed copy of the bylaws of that society, and as exhibit 12, a printed copy 
of its rules and regulations. 

Both the English and French societies perform the same services for authors 
composers, and publishers of music as ASCAP. Such foreign societies also pro- 
cure from their members, licenses of copyrights, protect the owners thereof 
against infringements, and act as collection agencies. 

It is a matter of common knowledge among music publishers that music per- 
forming right societies throughout the world, other than ASCAP, have bylaws 
which restrict each member to only one vote on all matters pertaining to the 
management and affairs of the society. 

If members of a society desire a course of conduct to be followed in the interests 
of the society, and its officers or directors refuse, despite the express wish of the 
members, who are the real owners of the society, to follow such course of conduct, 
or in the event of some self-dealing on the part of such officers and directors which 
would warrant other action, ordinarily the members of the society can at least, 
in due time, remove those officers and directors by the exercise of the votes of 
the members. Here the bylaws prevent this. The board is self-perpetuating. 
The officers and directors of ASCAP cannot be removed under the present bylaws 
even though they were to be charged with self-dealing and misappropriation of 
funds, without procuring the affirmative vote of about 3 publisher members 
who control more than 51 percent of the publisher votes, and the affirmative 
vote of writer members comprising less than 5 percent of the writer membership, 
who control more than 51 percent of the writer votes. It must be borne in mind 
that the publisher members elect 12 directors while the writer members elect 
the remaining 12. 

All royalties collected by the society, after the payment of expenses, are divided 
equally between the publisher members and writer members, and apportioned 
among the membership according to distribution formulas as prepared by the 
board of directors. 

With regard to the bylaws relating to appeals, I offer in evidence as exhibit 13, 
a copy of ASCAP’s bylaws which are now in effect, other than the amendments 
which went into effect on July 1, 1957. TI also offer in evidence as exhibit 14, the 
1957 amendments. 
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Under article XIV, section 6, provision is made for the appointment by the 
board of 2 classification committees, 1 for the classification of publisher members 
and the other for the classification of composer and author members, who are 
generally referred to as writer members. The classification committee for the 
publisher members consists of the publisher members on the board, while the 
classification committee for the writer members consists of the writer members 
on the board. Each of such committees also makes allotment and apportionment 
of the rovalties among the respective members. They are required to do so in a 
fair and nondiscriminatory manner. As 3 publishers out of a membership of 974 
publishers control more than 51 percent of the pubiisher votes, and as the 12 
publisher directors are elected by these 3 publishers, it is apparent that the 
publisher directors act in a dual capacity and have divided interests and loyalties. 
The 12 writer directors are elected by less than 5 percent of the entire writer 
membership, and also have divided interests and loyalties. Such directors act 
in a dual capacity, as it is to their own financial interest or the interests of those 
whom they represent to make classifications and arrange for methods of distribution 
of royalties in a manner which will benefit themselves or those whom they repre- 
sent. 

Any member aggrieved by his classification may, after distribution of royalties, 
file a written protest with the classification committee, which is in turn required to 
make its decision within 30 davs after the date of the filing of the protest. Such 
decision is conclusive and final, unless the member shall file an appeal from such 
classification. Such appeal can be taken to the board of appeals within 30 days. 
The board of appeals, however, is elected by the weighted voting system, that is, 3 
publisher members are elected to the board by less than 1 percent of the entire 
publisher membership and 3 writer members are elected to the board by less than 5 
percent of the entire writer membership. An appeal from a decision of the board 
of appeals can be taken to the panel. Up to July 1, 1957, this consisted of an 
impartial chairman designated by the board of directors, whose compensation is 
paid by ASCAP, and 2 members of the society, 1 selected by the appellant and the 
other by the board of directors. Up to July 2, 1957, therefore, ASCAP was in the 
enviable position of selecting 2 of the 3 members of the panel. However, on July 
1, 1957, an amendment to the bylaws went into effect so that the panel shall 
consist of 3 arbitrators appointed as provided in the rules of the American Arbitra- 
tion Association. 

From the foregoing, it is apparent that ASCAP acts, on protests to the classi- 
fication committee and to the appeal board, as both prosecutor and judge. Until 
the amendment passed in 1957 it was also the prosecutor and judge on the final 
appeal to the panel. 

There are 974 musie publishers in ASCAP’s membership. All but 9 of the 974 
music publishers are small businesses insofar as they are businesses receiving 
annually considerably less than the one-quarter of a million dollars in ASCAP 
revenues which distinguishes the smallest of the Big Nine. None of the 974 
musie publishers but these 9 have any voice in the conduct of the society’s affairs 
or the distribution of its royalties. These 9 controlling publishers may be broken 
down in 3 groups, as follows: 

First group: (a) Musie Publishers Holding Corp., which is a wholly owned 
subsidiary of Warner Bros. Pictures, Inc. Herman Starr, its vice president, is 
a publisher-director of ASCAP. This subsidiary owns all of the capital stock of 
Harms, Inc., M. Witmark & Sons, and Remick Music Corp., as well as having 
substantial interests in other music-publishing companies. I offer in evidence as 
exhibit 15, the annual report of Warner Bros. Pictures, Inc., for the fiscal year 
ending August 31, 1957, particularly page 12 thereof. I also offer in evidence as 
exhibit 16, page 4175 of Standard & Poor’s Corporation Records, which indicates 
the various music-publishing companies owned by Warner Bros. Pictures, Ine., 
which, through its subsidiaries, receives approximately $1,500,000 in ASCAP 
revenues annually. 

(b) Robbins Music Corp., which owns 100 percent of the capital stock of its 
subsidiaries, Leo Feist, Ine., and Miller Music Corp., known in the trade as the 
Big Three. They receive in royalties about $1,500,000 annually. 

Loew’s, Inc., owns a 62.3 percent interest in the foregoing music corporations. 
I offer in evidence as exhibit 17, the annual report of Loew’s, Inc., for the year 
ending August 31, 1957, particularly page 15 thereof, where the following state- 
ment is made: 

“MUSIC COMPANIES ! 


“The company owns a 62.3 percent interest in Robbins Music Corp. and its 
wholly owned subsidiaries, Leo Feist, Inc., and Miller Music Corp. Known in the 
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trade as the Big Three, these companies and their affiliates overseas recorded the 
highest profit in their history to date last year. * * *” 

(c) Chappell & Co., Inc., and its subsidiaries and associates: This company 
receives in royalties from ASCAP about $1,500,000 annually. 

Second group: Famous Music Corp. and Paramount Music Corp., both of 
which are wholly owned suksidiaries of Paramount Pictures Corp. and are in 
reality one entity. I offer in evidence as exhibit 18, page 4283 of Standard & 
Poor’s Corporation Records indicating the ownersip of the foregoing subsidiaries 
by Paramount Pictures Corp.’ 

SHAPIRO BERNSTEIN & Co., INC. 
Miuuis Music, Inc. 


Each member of this group receives annually about $500,000 in ASCAP 
royalties. 

Third group: Bourne, Inc., Carl Fischer, Inc., and G. Schirmer. Each member 
of this group receives annually about $250,000 in ASCAP royalties. 

The publishers in the first group control more than 51 percent of the publisher 
votes. 

The 9 publishers in the 3 groups above mentioned control approximately 75 
percent of the publisher votes. Such publishers have contracts with numerous 
writers who depend for their economic existence on these publishers, and conse- 
quently such publishers also control a majority of the writer votes as well. 


THE INTRICATE DISTRIBUTION FORMULAS AND PLANS OF DISTRIBUTION 


ASCAP receives about $24 million per year in royalties. It deducts about $4 
million for expenses and for a reserve fund. The balance of about $20 million is 
equally divided among the publishers and writers; i. e., the publishers as a group 
receive about $10 million and the writers as the other group receive the other $10 
million. The 12 publisher directors classify the publisher members and make 
plans of distribution among the publisher members. The 12 writer directors 
classify the writer members and make plans of distribution among the writer 
members. Fifty-five percent of the publisher royalties are awarded for the per- 
formance of musical compositions, 30 percent for availability and 15 percent for 
seniority. The writers distributable revenue is placed in four distinct funds: 


“|. Current performance fund, 20 percent of total. 
“TI. Sustained performance fund, 30 percent of total. 
“TIT, Availability fund, * * * 30 percent. 

“TV. Accumulated earnings fund, 20 percent of total.’’ 


The writers distribution formula and pian of distribution of royalties are ex- 
tremely intricate and complicated. They are set forth in 15 closely printed pages. 
There are about 3,732 active writer members and about 451 nonparticipating 
writer members in ASCAP. I believe very few members can understand and 
explain such formula and plan. Outstanding certified accountants have been 
baffled and have been unable to unravel the intricacies of such formula and plan. 
They have deliberately been so written that the members receiving their royalties 
would be unable to verify whether or not they are receiving what is justly due. 

The publishers distribution plan is similarly complicated, and for the same 
reason. There are about 974 active music publisher members. I also have very 
serious doubt whether there are five members who can understand such distribu- 
tion plans. 

The continuation of ASCAP, under proper management, is vitally necessary for 
the economic existence of small business people engaged in publishing musical 
compositions and of composers and authors, who depend on royalties for their 
livelihood , 

It is claimed 

(1) That a small clique composed primarily of representatives of a few large 
music publishing houses has control of ASCAP and is using that control to per- 
petuate their representatives on the board of directors in order to unfairly take 
advantage of their positions of trust for their own financial interests and to the 
detriment of the great body of members of the society. 

(2) That the weighted voting system is inequitable, undemocratic, against 
public policy, and is null and void. 

(3) That it is shockingly unfair and against all equitable principles of law and 
justice to permit less than 1 percent of the entire publisher members to have the 
power to elect 12 publisher members on the board of directors and likewise to 
permit less than 5 percent of the entire writer members to elect 12 writer members 
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on the board of directors. It is impossible to amend the bylaws against the 
opposition of those now having voting control of ASCAP. 

(4) That the public is vitally interested in having ASCAP managed lawfully 
for the equal protection and benefit of all members and without discrimination in 
favor of any few members who have the power, by reason of the weighted voting 
svstem, to make plans of distribution to favor themselves and against the interests 
of the rest of the membership. 

(5) That the present directors now have a divided responsibility and loyalty. 
They have been elected by an infinitesimal number of members who individually, 
or those whom they represent, have an interest in having distribution formulas 
enacted in order to financially favor themselves, thereby decreasing the lawful 
royalties which the rest of the membership is entitled to. 

(6) That the distribution plans are passed by the board after first making a 
dry run, that is, by first making various tests in order to determine how such 
proposed plans affect them financially. If on such tests the plan is found to 
lessen the royalties which certain members of the board are to receive, it is im- 
mediately changed so that the plan will be more beneficial to them. 

(7) That the logging svstem used by ASCAP in determining the number of 
credits to which the members are entitled, is inadequate and incomplete, to the 
knowledge of the board; that such logging system is still maintained because it 
enables many members of the board commonly known as the Power Trust to so 
manipulate the distribution of royalties as to unjustly enrich themselves, to the 
detriment of the rest of the membership. 

(8) That original records of classification and logging of performances are 
destroyed by ASCAP in order to conceal the fact that performance credits are 
arbitrarily awarded to favored members on the board without regard to proper 
standards of classification. 

(9) That accounting of moneys received and expended by ASCAP have not 
been made available to the members according to sound aecounting principles. 

(10) That a great number of both publisher and writer members would be 
glad to come forward and make similar objections to ASCAP’s present manage- 
ment and against the weighted voting system, but fear to do so because of financial 
retaliation, similar to the retaliation that I suffered for exposing the Power Trust. 

(11) If ASCAP’s present management is permitted to continue, many small 
business people will be thrown out of business. Other members have already 
lost their businesses because of the selfish manipulation of the Power Trust. 

I am submitting, as exhibit 19, a list of the present officers and directors of 
ASCAP. 

Dated, New York, February 10, 1958. 


Approved: 
Guy FREEDMAN. 
FRANK WEINSTEIN, 
Attorney for Guy Freedman. 
Seniority 


Performance credits to be accumulated for the last 5 calendar years. From 
this total the quarterly average for the 5-year period (20 quarters) is to be estab- 
lished and this average multiplied by the number of quarters of membership 
(caleulated up to the month of July preceding the current distribution) will be the 
total seniority points of the publisher member. The seniority of new publishers 


of less than 5 years will be the accumulation of their performance credits. 
Availability 

This fund to be continued at 30 percent, as at present, the computation of the 
pro rata availability credits for each publisher to be made as follows: 

(a) Performance credits to be accumulated for the last 5 calendar years, except 
as to new publisher members, whose accumulations will be for the period of their 
membership. 

(b) From the established totals of (a) there will be deducted the total perform- 
ance credits of any compositions appearing in the society’s survey for the first 
2 calendar years. 

(c) The resultant total, that is (a) minus (6) above, will be the availability 
credits for each publisher member. 
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CHART OF DISTRI BUTION OF PUBLISHERS’ 
REVENUE, 


#1. LOGGING SYSTEM 


#2. DISTRIBUTION FORMULA 


CURRENT 
PERFORMANCE 


55%. 


AV ALL.ABILITY 
30%. 


SENIORITY 
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CHART OF DISTRIBUTION OF WRITERS’ REVENUE. 


#1. LOGGING SYSTEM. 


#2. DISTRIBUTION FORMULA 


SUSTAINED PER- 


FORMANCE FUND ACCUMULATED 
30%. EARNINGS FUND 
20%. 
AVAILABILITY 
FUND 
30%. 
CURRENT PERFORM- 
ANCE FUND 


20% - 
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Current performance fund, 20 percent of total 


First, it should be understood that distribution of this fund is based solely 
upon performances credited in the preceding fiscal survey year. 

The total of each member’s performance credits is recorded for such year, 
Then a grand total is found for all members during that year. 

To determine the value of a sinele performance credit for quarterly distribution 
in this fund (20 percent of the total amount available for distribution) the grand 
total of performance credits mentioned above is divided into the amount avail- 
able for quarterly distribution in this fund. 


Sustained performance fund, 30 percent of total 

For the purpose of simplicity, imagine a ladder, each rung of which repre- 
sents a class to which is allotted a certain number of points. These points should 
not be confused with performance credits. At the top is a rung calling for 1,500 
points; next below is a rung calling for 1,300 points, a little lower is a rung calling 
for 1,200 points, then 1,100 points, then 1,050 points, a little lower is a rung call- 
ing for 1,000 points. From this 1,000-point rung down there is a decrease in 
value by 25 points until the 900-point rung is reached. From here on down the 
decrer se is graduated until the last 10 runes are separated by only a sin~le point. 

A writer member’s position on this ladder depends on his total performance 
credits gained over the preceding 5 years (or 10 years if the writer member has 
chosen a 10-year average). 

On each October 1, a writer member’s place on the ladder (whether he remains 
on the same rung or is elevated or demoted) is determined by the averace of his 
performance credits over the preceding 5 (or 10) years. (There are numerous 
limitations on annual promotions and demotions in the sustained performance 
fund). 


Availability fund, 30 percent of total 

A member’s availability rating is determined in relation to his sustained per- 
formance rating. Initially, when the separate availability fund went into effect 
in the October 1952 distribution, members were given an availability rating 
equal to their then existing sustained performance rating. 

Promotions in a member’s availability rating are determined each October 1 
on the basis of whether there has been an increase in the member’s sustained 
performance ratine, within the limitations set forth below. No demotion in a 
member’s availability rating was to take effect before the October 1956 distribu- 
tion. The member’s new availability rating as of the October 1956 distributions, 
will not be lowered before the October 1961 distribution. 

1. Promotions in availability rating.—In the event of a promotion in the sus- 
tained performance fund at the time of reclassification on October 1 of any year, 
a member’s availability rating is increased for the first year after such promotion 
by the total of 40 percent of the point difference between his previous sustained 
performance rating and the one he achieves by the raise. 

In the second year, provided his sustained performance rating is higher than 
his availability rating, a member is entitled to 50 percent of the balance of the 
raise in sustained performance rating which he had previously achieved. 

In the third year, provided his sustained performance rating is higher than 
his availability rating, a member is entitled to the entire balance of the raise in 
sustained performance rating which he had previously achieved. 

All this is contingent upon the fact that no additional raise in the sustained 
performance fund has been achieved in those years. 

In the event of an additional raise in the sustained performance fund in a 
subsequent year, a member receives in addition to the availability points credited 
to him under the previously stated formula (up to the maximum of the first raise 
he achieved in the sustained performance fund) an additional 40 percent of the 
second raise in his sustained performance fund, after which the previously stated 
formula applies all over again. 

There is no limit of any kind in the availability fund other than these items 
specifically enumerated. 

2. Demotions in availability rating —Demotion in the availability fund takes 
place once every 5 years and is subject to an arbitrary limit graduated per class 
as to the amount a member may drop in a given 5-year period. 


Accumulated earnings fund, 20 percent of total 


Participation in the accumulated earnings fund is determined by averaging a 
member’s point rating in the sustained performance and availability funds over 
a 5-year period and multiplying that average by the total number of quarters 
a member has been in ASCAP. 


24463—58——-15 
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Mr. Rooseve t. If it is agreeable to you, will you briefly describe 
them to us? As I understand, you have submitted two charts to the 
committee. Frankly, we have used them already, describing the 
formulas used by both publishers and writers to distribute the income 
of ASCAP in those two divisions. And we appreciate it. 

I think they are very clear. And if you have any further comments 
you want to make about those, all right. 

Mr. FreepMan. Those two charts, 1 think, Mr. Lengsfelder has 
pretty well taken care of. And I felt that on that particular point, I 

would allow whatever testimony has already been given to serve as 
explanation. 

Mr. Roosevett. I think we do understand them and they have 
been helpful. 

Then you have, also, submitted a “historical sketch of problems 
relating to the granting of licenses for musical performances, and, also, 
regarding the present operations of the American Society of Com- 
posers, Authors, and Publishers, commonly known as ASCAP.” 

Mr. FreepMAN. Yes. 

Mr. Roosevettr. Do you want to proceed with a brief description 
of that or would you prefer to go back to your othe 'r statement and 
finish the preface, perhaps part I of that statement? 

Mr. FreepMan. I would like to do two very short things: first, 
I would like to say that I want to make a correction in the first para- 
graph of the preface of my statement, which reads, “I am Guy Freed- 
man, vice president of Alec Templeton Music, Inc., music publishers.” 
Instead, I should like to inform the committee that the firm of Alec 
Templeton, Inc., had to be sold because of the practices of ASCAP’s 
administration ebout which I am about to testify. 

Mr. Rooseve tr. I can amend that to have you say, sold, because 
you feel that the practices, and so forth, because I do not think it is an 
established fact that that was necessarily the reason and this is not a 
trial court to establish that fact. If you say that it was your opinion 
that that happened we will accept it. 

Mr. Freepman. Yes. And I just wanted to add one further 
thought about that. While any corrections in these practices which 
the committee may wish to bring about will come too late for us, it is 
my hope that other small publishers that may enrich the musical life 
of our country might still be saved from our fate. 

The second statement that I want to present is a short historical 
sketch which my counsel, Mr. Weinstein, will offer. 

Mr. WernsteIn. I will be very brief. In this historical sketch—to 
save time, I know you have read it already—I offer in evidence sep- 





arately exhibits 1 to 19, inclusive, as part of the record which is 
referred to in the historical statement. May they be received? 
Mr. Roosevett. These exhibits will be received subject to examina- 
tion by counsel, and will be accepted upon counsel’s recommendation 
that they should be properly put in the record. 
(The documents referred to, except those received for the com- 
mittee’s files, are as follows:) 
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Exuisit No. 1 


Excerpt From Decision RENDERED BY JUDGE PEcORA IN Broapcast Music 
v. Taytor, 55 N. Y. S. 2p 94 (1945) 


In Broadcast Music v. Taylor (55 N. Y. S. 2d 94 (1945)), an action for a de- 
claratory judgment as to the rights and other legal relations between the parties 
in respect to the public performance rights in and to three songs, Judge Pecora, 
at page 100, said: 

“According to the evidence, Ascap was organized on February 13, 1914, for 
99 years, as a voluntary nonprofit unincorporated association, under the leader- 
ship of a small group of prominent composers, authors and publishers which 
included Victor Herbert, Irving Berlin, Ernest R. Ball, and Gene Buck. Prior 
thereto, songwriters (including composers and lyricists) had received practically 
no royalties or other compensation for the nondramatic public performance for 
profit of their songs, despite the fact that under the Copyright Act of 1897, 
Rev. Stat. Sec. 4966, 17 U. 8. C. A. See. 36 note, they were entitled thereto. 
This unjust condition largely was due to the inherent difficulties which confronted 
them individually in enforcing their rights to such compensation. Individually they 
lacked the means and the ability to detect infringers throughout the country, and to 
call them to account. [Italic ours.] 

“The principal purposes for which Ascap was formed, as stated in its Articles 
of Association, are ‘to grant licenses and collect royalties for the public presenta- 
tion of the works of its members * * * and to allot and distribute such royalties.’ ” 





Exuisit No. 2 


STATEMENT OF MR. JUSTICE BLACK AT PAGE 82 OF GIBBS VU. BUCK, 307 
U. S. 66 (DECIDED APRIL 17, 1939) 


“Not only does this combination fix prices through a self-perpetuating board of 
24 directors but its power over the business of musical renditions is so great that it 
can refuse to sell rights to single compositions and can, and does require, pure 
chasers to take, at a monopolistically fixed annual fee, the entire repertory of 
all numbers controlled by the combination. And these fees are not the same for 
like purchasers even in the same locality. The Society has a monopoly of prac- 
tically all-—if not completely all—available music.” [Italic ours.] 

The record on appeal in that case indicates that a copy of the articles of asso- 
ciation is part of the record, and it appears therefrom that Article 1V, Section 1 
then provided in part as follows: 

“Section 1. The government of the Society shall be vested in, and its affairs 
shall be managed by a Board of twenty-four directors. They shall be elected 
at each annual meeting of the Board of Directors by a two-thirds vote of the 
entire Board and shall continue until their successors are elected. They shall 
be divided into three divisions of equal number. At the first election hereafter 
held one division, consisting of four publishers, two authors and two composers, 
shall be elected for one year; one division similarly constituted for two years 
and one division similarly constituted for three years; but when the term of each 
division expires their successors shall be elected by the Board of Directors for 
three years.”’ 





Exurisit No. 3 
In THE District Court OF THE UNITED STATES FOR THE SOUTHERN DIstTRICT 
oF New YOrK 
Civil Action No. 1395 


United States of America, complainant v. American Society of Composers, Authors? 
and Publishers, et al., defendants 


COMPLAINT 


The United States of America, by Matthis F. Correa, its attorney for the South- 
ern District of New York, Thurman Arnold, Assistant Attorney General, Victor 
O. Waters, Special Assistant to the Attorney General, and Warren P. Cunning- 
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ham, Special Attorney, acting under the direction of the Attorney General, files 
this its petition in equity against the following named defendants and for cause of 
action alleges: 

I. DESCRIPTION OF DEFENDANTS 


1. That American Society of Composers, Authors, and Publishers, hereinafter 
referred to as “Society,” an unincorporated membership association of music 
composers, authors, and publishers, which has its principal office at 30 Rockefeller 
Plaza, New York, New York, is made a defendant herein. 

2. That Gene Buck, president, George W. Meyer, secretary, and Gustave 
Schirmer, treasurer, of the American Society of Composers, Authors, and Pub- 
lishers, during the times hereinafter mentioned, who have been or sre now active 
in the management of the Society, or in the direction of the activities hereinafter 
described, are made defendants herein. 

3. That the members of the Society other than those members thereof spe- 
cifically named herein constitute a group so numerous that it would be impractical 
to bring all of them on before the Court by name; therefore, the aforessid defend- 
ants named and described herein are sued as representing all members of the 
Society. 

II, THE SOCIETY 


4. That defendant Society, an unincorporated association, was organized in or 
about the year 1914, by the leading publishers, composers, and authors of musical 
compositions in the United States, for a period of ninety-nine (99) years from the 
date of its organization; that the purposes for which it was organized were, among 
other things, to grant licenses and collect royalties for the public performance of 
the works of its members, to allot and distribute the royalties collected, and to 
accumulate and maintain a reserve fund to be used in carrying out any of the 
objects of the Society; that its membership at the time of the filing of this Com- 
plaint consists of approximately 140 publishers and 1,200 composers and authors 
and includes the owners of the copyrights of a substantial amount, more than 75 
percent, of all the copyrighted musical compositions demanded by the public 
of the United States for entertainment purposes at the time of the filing of this 
Complaint and for a number of years prior thereto; that the management of 
defendant Society is vested exclusively in a self-perpetuating board of directors 
consisting of 24 persons, 12 of whom represent publisher members, 6 represent 
composer members, and 6 represent author members; that each director is elected 
to serve for a period of three years, and is eligible for reelection upon the expiration 
of his term; that the terms of office of eight members of said board expire each 
year, and their successors are elected annually by the remaining members of the 
board; that the directors have exclusive and absolute control of the management 
and of all activities of the Society and appoint all its committees, offcers, and 
employees; that admission to membership in the Society is by election thereto by 
the board; that each member upon admission must execute an agreement in the 
form recuired by the board of directors, assigning to the Society the exclusive 
nondramatic public performance for profit rights of all of the members’ works 
for the period of any then existing agreement between the Society and its members; 
that by reason of the vast number of copyrights of compositions controlled by the 
members of the Society, by reason of the great public demand therefor, and by 
reason of the vesting of the absolute management and control of all activities of 
the Society in the self-perpetuating board of directors, the twenty-four persons 
constituting such board have the power to and do fix the price of and control the 
public performance for profit rights of the greater part of the music demanded by 
the public of the United States for entertainment purposes. 

5. That licenses to perform publicly for profit the musical compositions copy- 
righted by its members are issued by the Society upon application therefor; that 
agents of the Society solicit applications for such licenses by threat of prosecution 
for infringement of the copyright laws of the United States, from all unlicensed 
persons, firms or corporations in the United States who use music in connection 
with their business; that defendant Society refuses to grant licenses to perform 
single musical compositions or groups of compositions selected by the licensees; 
that it grants only blanket licenses to perform any and all musical compositions 
of all its members upon the payment of such royalty as is demanded by the 
board of directors of the Society. 

6. That defendant Society maintains agents and representatives throughout the 
United States, whose duty it is to enforce the demands of the Society in the sale 
of licenses and in collecting royalties therefor. 
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Ill, THE RADIO BROADCASTING INDUSTRY 


’ 


7. That the term “radio broadcasting station” is used herein to designate those 
radio stations operated for the entertainment of the residents of the United States 
and residents of adjacent and more distant foreign countries; that there are ap- 
proximately 793 such radio broadcasting stations interspersed throughout the 
States of the United States and operated under authority of the Federal Com- 
munications Commission, pursuant to the Act of Congress known as the Com- 
munications Act of 1934, approved June 19, 1934, and prior Acts of Congress; 
that each station is required to broadcast a minimum regular operating schedule 
of two-thirds of the hours it is authorized to broadcast under the license granted 
it by the Communications Commission; that the continued existence, success, and 
prosperity of a radio broadcasting station depends entirely upon the entertain- 
ment offered by it to the radio listening public within the range of the station’s 
power; that music is the principal form of entertainment demanded by the radio 
listening public and must be offered by a station in order to retain the continuing 
interest and patronage of the listening public; that approximately 50 percent of 
the time devoted to the transmission of energy, ideas, and entertainment across 
State or national boundaries by radio broadcasting stations in the United States 
is devoted to the radio broadcasting of music in varying forms, and such music 
must represent the rendition of compositions most desired by the listening public; 
that the only income available to a station is derived from the sale of its facilities 
to persons desiring to communicate energy, ideas, and entertainment to the public 
within listening range of the station’s transmission power; that such sale of facili- 
ties consists primarily of sales to business concerns for the purpose of advertising 
the products of the particular concern and of creating good will on the part of the 
public for the services or products of the advertiser; that the desirability of a 
particular station for advertising purposes is directly dependent upon the number 
of persons listening to the programs broadcast by that station, and such persons 
can only be induced to listen to the station’s broadcasts by furnishing the musical 
entertainment demand by the radio audience: that a substantial portion of the 
entertainment furnished by the station must be furnished at the expense of the 
station, for which it receives no compensation or income. 

8. That during all the time herein mentioned it has been and is essential to 
the continued operation of each of the stations in the United States broadcasting 
radio entertainment, in order to avoid liability for infringement of copyright, to 
obtain the permission or license of the owners of the copyrighted musical composi- 
tions the public performance of which is demanded by the radio audience. 


IV. THE INTERSTATE COMMERCE INVOLVED 


A. In radio broadcasting 


9. That radio broadcasting stations in the United States are engaged in inter- 
state or foreign commerce; that each station is an instrumentality through which 
energy, ideas, and entertainment are transmitted across state or national bound- 
aries to the radio listening population of the United States or foreign countries; 
that approximately 40 percent of the time devoted to the transmission of energy, 
ideas, and entertainment across state or national boundaries by radio broadcasting 
stations in the United States has been devoted to the radio broadcasting of copy- 
righted musical compositions owned or controlled by the Society and its members; 
that as each radio station under the copyright laws must obtain permission from 
copyright owners of musical compositions before such compositions can be broad- 
cast in interstate commerce, any interference with or restraint upon the obtaining 
of such permission from the copyright owners upon a competitive basis restrains the 
interstate and foreign transmission of energy, ideas, and entertainment by radio 
broadcasting stations. 

10. That there has developed in the radio industry a practice which is commonly 
called chain or network broadcasting; that by this method of operation several 
radio broadcasting stations are connected in a chain or network by means of 
leased telephone lines for the purpose of broadcasting simultaneously radio pro- 
grams originating at one of the stations in the network; that this method is gener- 
ally inaugurated and controlled by what is known as a network company; that 
the principal network companies presently existing in this country are the Na- 
tional Broadcasting Company, the Columbia Broadcasting System, and the 
Mutual Broadeasting System; that approximately 350 radio stations located in 
the United States are affiliated with and engaged in such “network”’ broadcasting; 
that only those network stations which originate network programs have control 
over the selection of the content of the programs which are broadcast simul- 
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taneously by all of the stations in the network; that approximately 45 percent of 
the total time devoted to network broadcasting in this country is devoted to the 
broacasting of musical compositions; that a substantial number of the copy- 
righted musical compositions performed over radio networks during the period 
covered by this complaint were owned or controlled by the Society and its mem- 
bers; that the network stations other than those originating network broadcasting 
have no control whatsoever over the selection of the musical compositions which 
are performed by the several stations comprising the network. 


B. In sheet music 


11. That each defendant who is a publisher member of defendant Society prints, 
or causes to be printed, the music and lyrics, and special arrangements thereof, of 
musical compositions; that such printed sheets of music are sold by such de- 
fendants to customers located in all states of the United States and are transported 
across state boundaries in interstate commerce; that the greater part of the musical 
compositions broadcast by radio stations is performed by entertainers located in 
the studio of particular broadcasting stations, or in close proximity thereto, from 
musical scores transported across state boundaries. 

12. That the essential element in effecting the sale and distribution of sheet 
music throughout the United States is the transmitting of musical compositions 
to the ear of the public, in order to create a desire on the part of individual mem- 
bers of the public to purchase the printed score representing particular composi- 
tions; that radio broadcasting is the principal medium through which individual 
musical compositions are transmitted to the ear of the purchasing public and a 
demand for the printed score created; that by means of the combination and 
conspiracy hereinafter described, defendant Society through the issuance of only 
blanket licenses authorizing the performance of the Society’s entire repertoire of 
music at a price which requires the payment of a percentage of the revenue 
derived from all radio programs regardless of whether Society owned or con- 
trolled music is performed, has destroyed the economic incentive on the part of 
radio stations, having the Society’s license, to perform the musical compositions 
of authors, composers, and publishers not members of Society, thereby depriving 
those owners of copyrighted musica! compositions who are not members of defend- 
ant Society of the opportunity of transmitting their musical compositions to the 
ear of the purchasing public, with the result that the sale of scores written by 
nonmembers to purchasers in States of the United States other than the State 
where such scores were manufactured, and the transportation thereof across State 
and national boundaries, is and has been restrained, 


C. Motion picture films 

13. That motion picture films are produced primarily in the States of New 
York and California, and shipped to motion picture exhibitors located in every 
state in the United States; that these motion picture films are produced and 
shipped in interstate commerce for the sole and exclusive purpose of exhibition or 
public performance by motion picture exhibitors; that without the right to exhibit 
or perform, the motion picture films are rendered valueless and restricted from a 
free flow in interstate commerce; that a substantial portion of the motion picture 
films are synchronized with music to the extent that the films cannot be exhibited 
without performing the music synchronized therewith; that a great majority of 
the musie synchronized with the films is copyrighted music, the public perfor- 
mance for profit rights of which are controlled by the Society; that the Society, 
therefore, has the power to fix the price of, control, or otherwise unreasonably 
restrain the usage of a substantial portion of the motion picture films passing in 
interstate commerce. 
D. Electrical transcriptions 

14. That electrical transcriptions are mechanical devices upon which programs 
are recorded or mechanically reproduced for the exclusive use of radio broadcasting 
stations: that more than 50 percent of the electrical transcriptions produced in the 
United States are produced or manufactured in the States of New York and 
California and shipped to radio broadcasting stations located throughout the 
United States; that upon practically all of these electrical transcriptions are 
recorded musical compositions; that a substantial portion of the musie so recorded 
is copyrighted music owned or controlled by the Society and its members. 


Vv. THE COMBINATION AND CONSPIRACY 


15. That for many years preceding as well as during the period of three years 
next preceding the filing of this Complaint, and continuing to the date of the filing 








POLICIES OF ASCAP 225 


thereof, defendants, and others to the United States Attorney unknown, well 
knowing the foregoing facts, have been engaged in the United States, and par- 
ticularly in the Southern District of New York, in a wrongful and unlawful 
combination and conspiracy in restraint of the aforesaid interstate and foreign 
trade and commerce in radio broadcasting, sheet music, motion picture films, and 
electrical transcriptions in violation of Section 1 of the Act of Congress of July 
2, 1890, entitled “An Act to Protect Trade and Commerce Against Unlawful 
Restraints and Monopolies” (U. 8. C. A., Title 15, Section 1), commonly known as 
the Sherman Act, and have conspired to do all acts and things and to use all 
means necessary and appropriate to make said restraints effective, including the 
means, acts, and things hereinafter more particularly alleged and other means, 
acts and things which at the time of filing this Complaint are unknown to the 
United States Attorney; that as a part of said conspiracy the defendants have 
arranged and agreed among themselves to do the following things: 

A. To create, maintain and utilize defendant Society as an instrumentality for 
promoting and maintaining the illegal combination and conspiracy herein de- 
scribed; to create defendant Society as such instrumentality with a self-perpetuat- 
ing board of directors and to vest in the twenty-four persons constituting such 
board the exclusive power to control the activities of defendant Society; to 
restrict membership in defendant Society to such composers and authors who 
have written or composed and had regularly published not less than five copy- 
righted musical compositions, and to such publishers as may be approved by the 
board of directors; to have transferred to and to pool in defendant Society the 
sole and exclusive right to perform publicly for profit all musical compositions of 
which all the members of Society are the copyright proprietors, or which any 
member, either alone or jointly or in collaboration with others, wrote, composed, 
published, acquired or owned, or in which any member has any right, title, in- 
terest, or control whatsoever, in whole or in part, or which any member during 
the term of the agreement may write, compose, acquire, own, publish or copy- 
right, either alone, jointly, or in collaboration with others, or in which any member 
may at any time, during the term of the agreement, have any right, title, interest 
or control, either in whole or in part; to have all members of defendant Society 
vest in defendant Society absolutely until and including December 31, 1940, the 
sole and exclusive right to license others to perform publicly for profit all their 
musical compositions; to renew and extend the agreements between Society and 
its members which expired December 31, 1940, for a further ten-year period. 

B. To vest in defendant Society a complete monopoly of the right to license for 
public performance for profit all the musical compositions of all its members, 
aggregating an unknown number of musical compositions; to refuse to furnish to 
its licensees complete lists of the musical compositions in the Society’s repertoire of 
music; to eliminate competition among members of defendant Society in the sale 
of rights to perform publicly their respective musical compositions, which, but for 
the illegal combination and conspiracy herein described, would have existed; to 
refuse radio broadcasting stations, advertisers (desiring to utilize the service of 
such stations to promote the sale of their merchandise), orchestras, theaters, 
and others desiring the right to perform publicly the copyrighted musical composi- 
tions of members of defendant Society, the right to acquire from the individual 
members of the Society the public performance for profit rights of their respective 
copyrighted musical compositions; to require comercial users desiring only cer- 
tain musical compositions in the Society’s repertoire to accept a blanket license 
from defendant Society for all of its copyrighted musical compositions, upon terms 
and conditions arbitrarily fixed by it. 

C. To agree to establish and maintain, and pursuant to such agreement, to 
establish and maintain, by means of the pooling of their individual copyright 
monopolies, enhanced and non-competitive prices or royalties for licenses to per- 
form publicly copyrighted musical compositions owned and controlled by indi- 
vidual defendants; to eliminate all competition among members of defendant 
Society in the sale of licenses to perform publicly their individual musical composi- 
tions and to exercise the power obtained by defendants through the unlawful 
pooling of their individual copyright monopolies. by concertedly refusing to 
license the public performance by radio broadcasting stations and all other persons 
engaged in the public performance for profit of copyrighted music of any copy- 
righted musical composition owned and controlled by a member of defendant 
Society, except on the basis of a general license covering any and all musical 
compositions of all members and except upon the basis of an arbitrary royalty 
for such general license, fixed and determined by the aforesaid self-perpetuating 
board of directors of defendant Society; to require compliance with the terms fixed 
by the defendants by radio broadcasting stations affiliated with radio ‘‘networks,”’ 
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prior to December 31, 1940, by issuing licenses to network affiliated radio stations 
only on the basis that the license issued to each station was not to be construed 
as authorizing the licensee to grant others any right to perform publicly for 
profit by any means, method or process whatsoever. The radio stations affiliated 
with a radio ‘“‘network,” other than the station originating the radio program, 
have had no control over the copyrighted musical compositions performed by 
the network affiliated stations simultaneously. Broadcasting stations affiliated 
with radio “networks” have had to accept a license from defendant Society 
upon any terms and conditions imposed by defendant Society, or subject them- 
selves to numerous infringement suits in which they would be compelled to pay 
not less than $250 for each copyright infringement, as provided in the copy- 
right laws of the United States. 

D. Concertedly to demand and receive from radio broadcasting stations in- 
creased amounts as royalties for licenses to perform publicly copyrighted musical 
compositions owned and controlled by members of defendant Society; to notify 
on or about April 1, 1932, all radio broadcasting stations throughout the United 
States that, on and after June 1, 1932, defendant Society would issue to broad- 
casting stations only a general license covering all musical compositions of all 
members of defendant Society, which license would require the payment annually 
as royalty of a sum approximately equal to the annual royalty theretofore paid 
by them, and in addition thereto, 5 percent of the gross income of the broadcasting 
station from whatever source derived. This fee represented an increase of 
approximately 400 percent in so-called “royalty’’ payments over the aggregate 
royalty demanded for the previous year. Protests were made by the broad- 
easting stations to defendant Society and the then existing licenses were tempo- 
rarily extended to September 1932. Thereupon efforts were made by the broad- 
casting stations, acting through a committee appointed for the purpose, to obtain 
licenses providing for royalty payments by each station based on the number of 
performances by such station of copyrighted musical compositions owned and 
controlled by Society or its members. The defendants refused to agree to royalty 
payments based on actual use made of their musical compositions. Other pro- 

osals submitted by the broadcasting stations were also rejected by defendants. 
Sach broadcasting station, in order to use the copyrighted musical compositions 
controlled by defendant Society and to avoid a multiplicity of infringement suits, 
acceded to the demands of defendant Society and accepted from defendant 
Society a three-year blanket license agreement, commencing on or about Sep- 
tember 1932, covering all musical compositions of all members of defendant 
Society, upon the basis of a royalty payment approximately equal to the fixed 
annual royalty paid for the preceding year, plus three percent of the station’s 
net receipts during the first year of the agreement, four percent of such receipts 
during the second year, and five percent of such receipts during the third year. 
“Net receipts’ as defined in said agreement, constituted the full amount paid to 
the station for the use of its broadcasting facilities, after deducting commissions 
not exceeding fifteen percent, if any, paid to an independent advertising agent or 
agency. 

E. To refuse to alter or change the terms of the contracts executed by and 
between the Society and radio broadcasting stations in 1932, which expired 
December 31, 1935; and to issue an ultimatum on or about January 10, 1936, in 
writing, to the various radio broadcasting stations to the effect that the perform- 
ance of copyrighted musical compositions in the Society’s repertoire of music 
would constitute a copyright infringement unless the existing contracts were 
renewed by January 15, 1936. The radio broadcasters located throughout the 
United States had no alternative but to accept the terms dictated by the Society, 
since they could not operate without being subjected to the $250 minimum damage 
provision for each copyright infringement of the copyright laws by performing 
music owned or controlled by the Society and its members. Within the specified 
time they accepted renewals of the contracts executed in 1932. These contracts 
executed in 1932, expired on December 31, 1940. 

F. To refuse to renew the licenses to radio broadcasters which expired Decem- 
ber 31, 1940, under threat of withdrawing from the interstate commerce of radio 
broadcasting and public enjoyment the vast pool of copyrighted music acquired 
by the Society, by means of the illegal conspiracy alleged herein and under the 
further threat of inflicting the $250 minimum damage provision of the copyright 
laws, unless the radio broadcasters accepted the licenses tendered to them by 
Society. The percentage of income demanded by members of defendant Society 
from radio broadeasting stations since 1932, represents a percentage of the entire 
income received by such broadcasting stations for the sale to advertisers of their 
operating time on the air. Such demand for the payment of these percentages 
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constitutes a charge upon income received by radio broadcasting stations for 
their time devoted to the broadcasting of lectures, dramatizations, sporting 
events, and other programs, which employ none of the copyrighted musical 
compositions of the members of defendant Society. 

C. To withdraw on January 1, 1941, from approximately 568 radio broad- 
casting stations interspersed throughout the United States, including the three 
national network svstems, National Broadcasting Company, Columbia Broad- 
casting System and Mutual Broadcasting System, who had not accepted a license 
at the price and terms fixed by the defendants, the right to broadcast in interstate 
commerce and to deprive the radio listening public of the privilege of hearing and 
enjoying all the copyrighted music of all the respective members of the Societv. 

H. To create and maintain, prior to December 31, 1940, a distinction and 
discrimination between the license agreements exacted of radio broadcasting 
stations owned at least 51 percent by newspapers and license agreements exacted 
from radio broadcasting stations not so owned. The license agreement offered 
by defendant Society to broadcasting stations owned 51 percent by newspapers, 
and accepted by many, did not require payment to defendant Society of a per- 
centage of the station’s income derived from all advertisers, but only required the 
payment of 3 percent of the income of the station received from advertisers whose 
programs included musical compositions owned or controlled by members of 
defendant Society. This 3 percent was payable until the total amount paid by 
the station equaled an amount agreed upon between the station and defendant 
Society. Thereafter, the station was required to pay 5 percent of all additional 
income received by it from programs in which musical compositions owned or 
controlled by members of defendant Society were used. 

I. To insert provisions or terms in all the license agreements to users of music 
which permit the copyright owner, through defendant Society, to withdraw at 
will from the operation of the license any musical compositions owned or controlled 
by such copyright owner and thereby prevent its broadcast by the broadcasting 
station, thereby enabling members of defendant Society to withdraw musical 
compositions in the Society’s repertoire in great demand by the general public, 
for the purpose of collecting additional compensation for the right to perform 
publicly for profit and for the further purpose of collecting enhanced and non- 
competitive fees for the right to record and reproduce mechanically copyrighted 
musical compositions reproduced for public performance for profit; and to force 
radio broadcasting stations to accept all terms and conditions imposed by members 
of defendant Society for the right to broadcast popular musical compositions 
which have been withdrawn from the Society’s general licenses. 

J. To require radio broadcasting stations to accept a blanket license as hereto- 
fore stated upon terms and conditions imposed by defendant Society, thereby 
securing for members of the Society the exclusive use of radio broadcasting as a 
means of conveying musical compositions to the ear of the public-at-large, 
destroying the economie incentive of broadcasting stations to use the musical 
compositions of composers, authors, and publishers who are not members of 
defendant Society and thereby preventing nonmembers of defendant Society 
from receiving the compensation for the rights of public performance of their 
musical compositions, which they would otherwise receive, and limiting and 
restricting the popular demand of the listening public to musical compositions 
controlled by defendant Society. 

K. To require acceptance of their arbitrary and noncompetitive demands for 
royalties by all classes of music users, as a condition precedent to the acquisition 
by such music users of the right to perform any copyrighted musical compositions 
of any members of the Society publicly for profit. The motion picture exhibitors 
interspersed throughout the United States must perform those musical composi- 
tions synchronized with the motion picture films in order to exhibit the motion 
picture films. Without the right to exhibit and perform the musical compositions 
synchronized therewith, the motion picture films received in interstate commerce 
are valueless. All users of music must perform those musical compositions 
demanded by their audiences. The limitation and restriction of popular demand 
to the musical compositions controlled by defendant Society has forced such 
users of music to obtain from defendant Society a license to perform musie¢ con- 
trolled by defendant Society so demanded by the public. The members of 
defendant Society, through defendant Society, have concertedly refused to grant 
such users permission to perform individual musical compositions selected by the 
users, but have insisted and still insist that general licenses be accepted which 
cover all the musical compositions of all the members of defendant Society, upon 
payment of a fixed amount therefor, irrespective of whether one or more of such 
musical compositions are actually performed. By this method of licensing the 
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members of defendant Society have further restricted the popular demand to 
those musical compositions owned or controlled by the members of defendant 
Society, and, have prevented the use of musical compositions owned by non- 
members of defendant Society. 

L. To prevent the sale and transportation in interstate commerce of musical 
scores owned by composers, authors, and publishers who are not members of 
defendant Society, by refusing to issue licenses for the public performance of 
musical compositions owned or controlled by them, except upon the terms and 
conditions above set forth. 

M. To adopt and maintain a comprehensive system for the acquiring of detailed 
and complete information relative to the musical compositions used by broadcast- 
ing stations by means of which information the members of defendant Society have 
been and are enabled to conduct their operations through defendant Society so as 
to prevent the development of competition between members of defendant 
Society and owners of copyrighted musical compositions who are not members of 
defendant Society, and to maintain and enforce all provisions of the licenses 
between Society and radio broadcasting stations. 


VI. PURPOSE AND EFFECT OF THE CONSPIRACY 


16. That the defendants have adopted the means and engaged in the activities 
aforesaid, with the intent, purpose, and effect of unreasonably and unlawfully 
maintaining enhanced and uniform prices in the interstate commerce in copy- 
righted musical compositions contrelled by Society, and have otherwise restrained 
unreasonably the interstate commerce of radio broadcasting, sheet music, motion 
picture films, and electrical transcriptions; that all members of defendant Society, 
through the mutual and identical agreements hereinbefore described, have 
actively and effectively restrained their own activities, have eliminated com- 
petition among themselves, and have created, maintained, and utilized defendant 
Society as an instrumentality unreasonably to restrain and restrict, directly and 
indirectly, the interstate trade and commerce, as hereinbefore described. 


VII. JURISDICTION AND VENUE 


17. That the combination and conspiracy herein set forth has operated and 
has been carried out in part within the Southern District of New York, and 
many of the unlawful acts pursuant thereto have been performed by defendants 
and their representatives in said District; that the interstate trade and commerce 
in radio broadcasting, sheet music, motion picture films and electrical transcrip- 
tions as herein described, is carried on in part within said District; that said 
defendants have usual places of business in the said District and therein transact 
business and are within the jurisdiction of the Court. 

18. That this Complaint is filed and the jurisdiction of this Court is invoked 
against defendants American Society of Composers, Authors and Publishers, its 
officers and directors, and the members thereof, because of their violations, 
jointly and severally, as herein alleged, of section 1 of the Sherman Act, entitled 
“An Act To Protect Trade and Commerce Against Unlawful Restraints and 
Monopolies.” 

VIII, PRAYER 


WHEREFORE, COMPLAINANT PRAYS: 

19. That a writ of subpoena issue, directed to defendants named herein, 
demanding said defendants to appear herein and answer the allegations contained 
in this Complaint; that the combinations, conspiracies, agreements, and activities 
of defendants described in this Complaint be declared to constitute a conspiracy 
in restraint of interstate and foreign trade and commerce, and to be illegal and 
in violation of the Act of Congress approved July 2, 1890, known as the Sherman 
Antitrust Act; that the defendant Society and each and all of its respective officers 
managers, agents, employees, members, and all persons acting or claiming to 
act on behalf of defendants be enjoined and restrained from entering into any 
contract, agreement, conspiracy, or otherwise do the following acts and things: 

(1) From acquiring or asserting any exclusive performing right as agent, 
trustee or otherwise on behalf of any copyright owner or other owner of the 
performing right, with respect to any copyrighted musical composition not owned 
by Society. 

(2) From exercising any right or power to restrict musical compositions in the 
defendant Society’s catalogue of music.from public performance for profit by 
licensees of defendant for the purpose of regulating or fixing the price of recordation 
fees with respect to said musical compositions. 
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(3) From refusing to issue public performance for profit licenses authorizing 
the performance of specified musical compositions owned or controlled by de- 
fendant Society. 

(4) From refusing to issue licenses authorizing the public performance for 
profit of copyrighted musical compositions in defendants’ catalogue of music 
upon terms and conditions which do not require the payment of a percentage of 
the gross receipts derived from radio programs on which no copyrighted musical 
compositions owned or controlled by the defendant, Society, are performed. 

(5) From issuing licenses authorizing the publie performance for profit of any 
musical composition or compositions other than on a basis whereby, insofar as 
network radio broadcasting is concerned, the issuance of a single license author- 
izing and fixing a single license fee for such performance by network radio broad- 
casting shall permit the simultaneous broadcasting of such performance by all 
stations on the network which shall broadcast such performance, without requiring 
separate licenses for such several stations for such performance. 

(6) From refusing to license the public performance for profit by designated 
radio broadcasting stations, of any musical compositionin defendant Socicty’s 
catalogue of musical compositions licensed for radio broadcasting which is or shall 
be lawfully recorded on an electrical transcription or other recordation intended 
for broadcasting purposes, by a single license to any manufacturer, producer or 
distributor of such transcription or recordation or to any advertiser or advertising 
agency on whose behalf such transcription or recordation shall have been made 
who may request such license, which single license shall authorize the broadcasting 
of the recorded composition or compositions by means of such transcription or 
recordation by all radio stations enumerated by the licensee, without requiring 
separate licenses for such enumerated stations. 

(7) From entering into any licensing agreement with any user of music which 
discriminates in price or terms between different users similarly situated. 

(8) From electing the members of the Board of Directors of the Society in any 
manner other than by a membership vote in which all author, composer and pub- 
lisher members shall have the right to vote for their respective representatives to 
serve on the Board of Directors. 

(9) From distributing to its members the moneys received by granting the 
right to perform copyrighted musical compositions publicly for profit on any 
basis other than the number, nature, character and prestige of the copyrighted 
musical compositions composed, written or published by each member, the length 
of time in which the works of the member have been a part of the catalogue of the 
Society, and popularity and vogue of such works, all to be determined in a fair 
and nondiscriminatory Manner. 

(10) From requiring, as a condition precedent to eligibility for author or com- 
poser membership in the Society the regular publication of more than one musical 
composition or writing by any persol who regularly practices the profession of 
writing musie and the text or lyrics of musical works. 

20. That plaintiff have such other and further relief as to the Court may seem 
proper and that plaintiff recover its costs. 

Dated: February 26, 1941. 

Victor O. WATERS, 
Special Assistant to the Attorney General. 
WARREN CUNNIHGHAM, Jr., 
Special Attorney. 
THURMAN ARNOLD, 
Assistant Altorney General. 
Matruis F. Correa, 
United States Attorney. 





Exuipsir No. 4 


Curono.toagicat History or ASCAP Bytaws PERTAINING To ITs MEMBERSHIP 
VoTE 

From 1914 until 1941, a period of approximately 27 years, Article III, Section 
11, of the original Articles of Association which in 1928 and for some years there- 
after was designated as Article III, Section 12, read as follows: 

“No copartnership, firm, association or corporation shall have more than one 
vote or representative in the Society. In case of a copartnership, a member 
thereof, and in the case of an association or corporation, an officer thereof, shall be 
duly designated as its representative. Such designation shall be filed with the 
Secretary of the Society.” 
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On June 2, 1941, said section was amended by Article IV, Section 4 (h), so as 
to provide that each member shall have not less than one vote, and that author 
members shall have one vote for each $20 or major fraction thereof received 
during the previous calendar year as participation in the Society’s distribution 
of domestic royalties excluding all sums received as prize awards, and that each 
publisher member shall have one vote for each $500 or major portion thereof 
received during the previous calendar year as participation in the Society's 
distribution of domestic royalties, said method of voting being designated by 
the Society and its members as the ‘weighted Vote,” said Section reading in part 
as follows: 

“(h) Voting rights of all members within their respective classes in Election 
of Directors, shall be upon the following basis (but no member entitled to vote 
shall have less than one vote in any event): 


“‘COMPOSER-AUTHOR MEMBERS 


“One (1) vote for each $20 or major fraction thereof received during the previous 
calendar year as participation in the Society’s distributions of domestic royalties 
excluding all sums received as prize awards. 


‘PUBLISHER MEMBERS 


“One (1) vote for each $500 or major portion thereof received during the 
previous calendar year as participation in the Society’s distributions of domestic 
royalties.” 





Exnuisit No. 5 


CHRONOLOGICAL History or ASCAP Bytaws PERTAINING TO THE ELECTION 
OF THE Boarp oFr DIRECTORS 


Article III, Section 1, of the original Articles of Association provided as follows: 

‘Section 1. The government of the Society shall be vested in and its affairs shall 
be managed by a Board of eighteen directors. They shall be elected at the first 
meeting of the Society by ballot by a majority vote of the members present and 
voting, and thereafter at each annual meeting of the Board of Directors by a 
two-thirds vote of the entire Board. They shall be divided into three classes of 
equal numbers. At the first election one class shall be elected for one year, one 
class for two years and one class for three years; but when the term of each class 
expires, their successors shall be elected by the Board of Directors for three years. 
There shall be an equal representation of each active class of members in each 
class of directors.”’ 

In 1919, Article III, Section 1, of the Articles of Association was amended to 
read as follows: 

“The Government of the Society shall be vested in and its affairs shall be 
managed by a Board of twenty-one Directors, nine to be chosen from Class A:, 
and six each from Class B and Class C. They shall be elected by the Board of 
Directors, and a majority vote of the entire Board shall be necessary to elect. 
Such election shall take place at the annual meeting of the Board. 

“The first Board of Directors shall be divided as follows: One-third of each class 
shall be elected for one year, one-third for two years, and one-third for three years; 
but when the term of each Director expires, his successor shall be elected for three 
years.”’ 

In 1920, Article III (renumbered III—A) Section 1 was again amended to read 
as follows: 

“The Government of the Society shall be vested in and its affairs shall be man- 
aged by a Board of twenty-four (24) Directors, twelve (12) to be chosen from 
Class ‘A’ and six (6) each from Class ‘B’ and ‘C’ respectively. Any vacancy in 
the Board shall be filled from the class of members in which the vacancy occurred, 
and to be nominated by the remaining Board members of such class and to be 
elected by a two-thirds (%) vote of the directors present. The term of office 
of each Director shall be three (3) years. Thirteen (13) members shall be neces- 
sary to constitute a quorum and the affirmative vote of two-thirds (*%) of such 
quorum shall be required and shall be sufficient to adopt or pass any motion or 
resolution authorizing or directing any act or thing within the power of the Board. 
Any number less than a quorum may meet and adjourn from time to time until a 
quorum be present. The Board may determine the rules of its procedure and 
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may make any and all regulations necessary for the carrying on of the business 
of the Board of Directors and the officers, agents and servants of the Society.” 

In or about 1928, said Article III, Section 1, was amended by Article IV, Sec- 
tion 1, reading as follows: 

“The government of the Society shall be vested in, and its affairs shall be man- 
aged by a Board of twenty-four directors. They shall be elected at each annual 
meeting of the Board of Directors by a two-thirds vote of the entire Board and 
shall continue until their successors are elected. They shall be divided into three 
divisions of equal number. At the first election hereafter held one division, con- 
sisting of four publishers, two authors and two composers, shall be elected for 
one year; one division similarly constituted for two years and one division simi- 
larly constituted for three years; but when the term of each division expires their 
successors shall be elected by the Board of Directors for three years.”’ 

On or about June 2, 1941, the original Article III, Section 1, as amended by 
Artiele IV, Section 1, aforesaid, was further amended by Article IV, Section 4, 
which in substance provided that the voting rights of all members within their 
respective classes in the election of directors shall be upon the weighted voting 
system as set forth in Article IV, Section 4 (h). 





ExnHisit No. 6 


CHRONOLOGICAL History or ASCAP ByLtaws PERTAINING TO AMENDMENT OF 
BYLAws 


Article XX XVIII of the Articles of Association, which were in effect from 1914 
until 1919, provided that the Articles of Association might be amended by a vote 
of four-fifths of the members present at any meeting of the Society held for the 
purpose of voting on such amendment, such provision being as follows: 

“ARTICLE XX XVIII 

‘‘aMENDMENTS 


‘“‘These Bylaws may be amended by a vote of four-fifths of the members present 
at any meeting of the Society held for the purpose of voting on such amendment. 

‘Provided, however, That amendments shall be proposed in writing at any 
regular or special meeting of the members of the Society, and thereafter a copy 
of the proposed amendments and notice of the time of intended action thereon, 
which shall be at a regular meeting subsequent to the proposal in writing of such 
amendments, shall be given to each member of Class A, B, and C.”’ 

Article XXXVIII of the original Articles was amended in 1919 to read as 
follows: 

‘These Bylaws may be amended by a vote of a majority of the members present 
at any meeting of the Society held for the purpose of voting on such amendment.”’ 

In or about 1928, the said Article XX XVIII was further amended by a new 
Article X XI, reading as follows: 

“These Articles may be amended by a vote of two-thirds of the members present 
at any meeting of the Society held for the purpose of voting on such amendment.” 

On June 2, 1941, Article III, Section 11, of the Original Articles of Association 
which in 1928 and for some years thereafter was designated as Article III, See- 
tion 12, was amended by Article TV, Section 4 (h), so as to provide that each 
member shall have not less than one vote, and that author members shall have 
one vote for each $20 or major fraction thereof received during the previous cal- 
endar year as participation in the Society’s distribution of domestic royalties ex- 
eluding all sims received as prize awards, and that each publisher member shall 
have one vote for each $500 or major portion thereof received d ring the previous 
calendar year as participation in the Society’s distribution of domestic royalties, 
said method of voting being designated by the Society and its members as the 
“weighted Vote,’’ said Section reading in part as follows: 

“(h) Voting rights of all members within their respective classes in Election of 
Directors, shall be upon the following basis (but no member entitled to vote shall 
have less than one vote in any event): 


‘‘COMPOSER-AUTHOR MEMBERS 
“One (1) vote for each $20 or major fraction thereof received during the previous 


calendar year as participation in the Society’s distributions of domestic royalties 
excluding all sums received as prize awards. 
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‘“‘PUBLISHER MEMBERS 


“One (1) vote for each $500 or major portion thereof received during the previous 
calendar year as participation in the Society’s distributions of domestic royalties.” 

On June 2, 1941, the original Article XX XVIII of the Articles of Association 
as amended in or about 1919 and 1928 by Article X XI aforesaid, was further 
amended so that the Articles of Association could no longer be amended by a 
vote of two-thirds of the members present at any meeting of the Society held 
for the purpose of voting on such amendment, but could only be amended upon 
the same basis as in the case of the election of directors as set forth in Article IV, 
Section 4 (h) of the Articles of Association above set forth. 





Exursit No. 7 
Excerpts From TitLte 7, Cuapter 12, Sec. 291, Feperan Cops ANNOTATED 


“CHAPTER 12—AssociATIONS OF PRODUCERS OF AGRICULTURAL PRODUCTS 
* * * * * * * 

“Section 291. Authorization of associations—Powers generally.—Persons en- 
gaged in the production of agricultural products as farmers, planters, ranchmen, 
dairymen, nut or fruit growers may act together in associations, corporate or 
otherwise, with or without capital stock, in collectively processing, preparing for 
market, handling, and marketing in interstate and foreign commerce, such products 
of persons so engaged. Such associations may have marketing agencies in com- 
mon, and such associations and their members may make the necessary contracts 
and agreements to effect such purposes: Provided, however, That such associations 
are operated for the mutual benefit of the members thereof, as such producers, and 
conform to one or both of the following requirements: 

“First. That no member of the association is allowed more than one vote 
because of the amount of stock or membership capital he may own therein, * * *.” 





Exuisit No, 8 


RELEVANT PorTIONS OF LAW OF THE STATE OF NEw YORK INDICATING A PUBLIC 
Po.ticy REQUIRING ONE Vote PER MEMBER IN VOLUNTARY NONPROFIT 
ASSOCIATIONS 


Section 41 of the Membership Corporations Law provides in part as follows: 


“Sec. 41. Qualifications of members as voters 

“Unless otherwise provided by law or by the bylaws, at every meeting of a 
membership corporation created by general or special law every member shall be 
entitled to one vote.” 

Section 317 of the Insurance Law provides as follows: 

“Sec. 317. Mutual casualty insurance companies; voling rights of members 

“The charter or bylaws of any domestic mutual casualty insurance company 
may, with the written approval of the superintendent pursuant to section fifty- 
six, provide for the distribution of voting power, at all meetings of the corporation, 
among the members on the basis of the amount of insurance held, the number of 
policies held or the amount of premiums paid, by the member or on any other 
basis which the superintendent finds to be fair and equitable; but in any event 
every member whose insurance is in force at the time of such election shall be 
entitled to at least one vote, and no member shall be entitled to more than ten 
votes.”’ 

Section 232 of the Insurance Law provides, as to cooperative insurance com- 
panies, that: 

“3. * * * Every such member shall be entitled to one vote, either in person 
or by proxy, at any meeting of the company, and shall be eligible for election as a 
director and as an officer of such company.” 

Section 465 of the Insurance Law pertaining to fraternal benefit societies, 
provides as follows: 


“Sec. 465. Supreme legislative body; amendments to constitution and bylaws; waiver of 
provisions 

“1. Every domestic society shall maintain its principal office in this state but 

may provide for the me>ting of its supreme legislative body in any other state, 
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province, or territory wherein such society has not less than five subordinate 
lodges or branches. Jn all meetings of such supreme legislative body, no member, 
representative or delegate shall cast more than one vote on any question submitted 
therein. No member, representative, delegate, officer, or director of such society 
shall vote by proxy at any meeting of the supreme legislative body or other 
governing body of such society.” [Italie ours.] 

Section 464 of the Banking Law provides, in part: 


“Sec. 464. Meetings of shareholders; voting 


“‘1. At all meetings of shareholders of every credit union each shareholder shall 
have one vote irrespective of the number of shares which he holds; provided, however, 
after a credit union has been in existence for a period of more than one year, only 
a person who shall have been a shareholder of such credit union for ninety days 
prior to the date of any such meeting shall be entitled to vote. No shareholder 
may vote by proxy except at a meeting called to vote upon voluntary dissolution. 
At any annual or special meeting a decision of the board of directors may be 
overruled by a majority vote of all the shareholders present at such meeting.” 
[Italic ours. ] 





Exuisitr No. 14 


AMENDMENTS TO ByLaws or ASCAP Wuicu Went INTo EFFEcT ON or ABOUT 
Juty 31, 1957 


Amendment of Subdivisions (3) and (4), Section 6C, Article XIV (new matter 
italicized) : 

‘“(3) Four members of the Board of Appeals shall constitute a quorum and the 
affirmative vote of a majority of those present shall be required to change the 
classification fixed by the Classification Committee. In the event of an equally 
divided vote, the Board of Appeals shall certify the appeal to the Panel and its 
decision shall be binding, final, and conclusive, 

(4) The Chairman of the Board of Appeals (or in the case of a tie vote a 
member of the Board of Appeals representing each of the views of that body) 
may appear before the Panel upon any appeal from a decision of the Board of 
Appeals to the Panel.’’ 

Amendment of Section 6D, Article XIV (new matter italicized): 

“Section 6D. PANEL. Until such time as the provisions of Section ‘6D [new]’ 
shall become effective, the following provisions shall apply: 

(1) [No change in this Subdivision] 

(2) [No change in this Subdivision] 

‘“*(3) [[No change in this Subdivision] 

“(4) [No change in this Subdivision] 

“Section 6D. [new] Panev. With respect to appeals from the Board of Appeals 
taken after such date—not later than July 31, 1957—as the Board of Directors may 
specify, the following provisions shall apply: 

(1) The Panel designated in Section 6B shall consist of three Arbitrators appointed 
as provided in the Rules of the American Arbitration Association. 

(2) All proceedings before the Panel shall be conducted in New York City. 

(3) The Board of Directors shall adopt such regulations or take such other action 
as may be necessary or proper to carry into effect the foregoing provisions in conformity 
with the Rules of the American Arbitration Association.”’ 





Exuipit No. 15 
{Extract from p. 12 of annual report of Warner Bros, Pictures, Inc., for year ending August 31, 1957] 


Approximately 50,000 copyrights are controlled by Music Publishers Holding 
Corp., a wholly owned subsidiary which provides income from annual royalties 
and other sources. 

This subsidiary owns all the capital stock of Harms, Inc., M. Witmark & Sons, 
and Remick Music Corp., as well as substantial interests in other music pub- 
lishing companies. 

Among the copyrights in its control are many works by such continually 
,opular composers and lyricists as Richard Rodgers, Oscar Hammerstein II, 

orenz Hart, George and Ira Gershwin, Cole Porter, Victor Herbert, Sigmund 
Romberg, Vernon Duke, Vincent Youmans, Harry Warren, Otto Harbach, and 
Rudolf Friml. 
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Exuisit No. 16 
[Extract from p. 4175 of Standard & Poor’s showing subsidiaries and affiliates of Warner Bros. Pictures 1:1¢.] 
SUBSIDIARIES (WHOLLY OWNED) 


Ace Film Laboratories, Inc., (New York) 
Film Cellulose, Inc. (New York) 
First National Pictures, Inc., inactive 
Michael Curtiz Production, Inc. (California) 
Music Publishers Holding Corp. (Delaware) 
Harms, Ine. (New York) 
Atlas Musie Corp. (New York) 
M. Witmark & Sons (New York) 
Remick Music Corp. (New York) 
Edward A. Stege Co. (New York) 
Play Enterprises, Inc. (New York) 
Banjo Eyes, Inc., inactive 
Producers Settlement Corp (New York) 
Sunset Productions, Inc. (Delaware) 
Vitagraph Corp. (New York) 
Warner Bros. Pictures Distributing Corp. (New York) 
Warner Bros. Pictures International Corp. (New York) 
Globe Export Corp. (New York) 
In addition, there are about 32 subsidiaries engaged in business in foreign 
countries (names not disclosed), 9 of which are inactive. 


AFFILIATES (50 PERCENT OWNED) 


Advanced Music Corp. (New York) 

Kingsley Theatre Corp. (New York), inactive 
New World Music Corp. (New York) 

Rodart Music Corp. (New York) 

Shubert Music Publishing Corp. (New York) 
The Woman Brown, Inc. (New York), inactive 





Exuisit No. 17 


[Extract from p. 15 of annual report of Loews, Inc., for year ending August 31, 1957] 
Music CoMPANIES 


The company owns a 62.3 percent interest in Robbins Music Corp. and its 
wholly owned subsidiaries, Leo Feist, Inc., and Miller Music Corp. Known in 
the trade as the Big Three, these companies and their affiliates overseas recorded 
the highest profit in their history to date last year. During that period arrange- 
ments were concluded whereby these companies acquired a 50-percent interest in 
a large English music publishing company, Francis Day & Hunter, with provision 
for the acquisition of ultimate control. This affiliation constitutes the leading 
music publishing organization in that country and is expected to increase the 
company’s revenues from abroad. 
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Exuisit No. 18 


[Extract from p. 4283 of Standard & Poor’s, showing subsidiaries of Paramount Pictu: es Co: p 


SUBSIDIARIES 


(Wholly owned except as indicated) 

Dot Records, Ine. 
Famous Music Corp. 

Paramount Music Corp. 
1501 Broadway Corp. 
International Telemeter Corp. (88.23 percent). 

Telemeter Magnetics, Inc. (82.21 percent). 

Palm Springs Community Television Corp. 
Paramount Communications, Inc. 
Paramount Film Distributing Corp. 
Paramount Film Service, Ltd. 
Paramount International Films, Inc. 

Paramount Inter-American Films, Inc. 

Famous Players Canadian Corp., Ltd.! (51.14 percent). 
Paramount Sunset Corp. 
-aramount Television Productions, Inc. 
Paramount Television & Broadcasting Corp. 
Penn York Supply Co., Ine. 
Vistascope, Inc. 


1 Famous Players Canadian Corp., Ltd., has 28 subsidiaries—18 consolidated, 9 controlled not consoli« 
dated, and 1 wholly owned not consolidated. 


Company also has 53 foreign and domestic subsidiaries operating in foreign countries other than Canada 
which are not included in consolidated statements, 





Exuisit No. 19 


OFFICERS AND DIRECTORS OF THE AMERICAN SocrETy oF ComMPposERS, AUTHORS 
AND PUBLISHERS 


OFFICERS 


Paul Cunningham, president George W. Meyer, assistant secretary 
Otto A. Harbach, vice president Frank H. Connor, treasurer 
Louis Bernstein, vice president Jack Bregman, assistant treasurer 


John Tasker Howard, secretary 


BOARD OF DIRECTORS 


Stanley Adams! Alex C. Kramer ! 
Louis Bernstein 2 John D. Marks? 
Mrs. Bourne 2 George W. Meyer! 
Irving Caesar 2 Jack Mills 2 

Frank H. Connor ? Douglas Moore ! 
Paul Cunningham ! Maurice Scopp 2 
Max Dreyfus ? Gustave Schirmer ? 
L. Wolfe Gilbert ! Herman Starr 2 
Oscar Hammerstein IT! Deems Taylor ! 
Otto A. Harbach ! Adolph Vogel 2 
John Tasker Howard ! Ned Washington ! 
Jack Bregman 2 Jack Yellen ! 


1 Writer member. 
2 Publisher member. 


Mr. WEINSTEIN. I want to call your attention to exhibit 7 which 
refers to the Capper-Volstead Act, designated as the Association of 
Producers of Agricultural Products. That is the act, I believe, that 
Congressman Brown referred to previously where the rich farmer and 
the poor farmer get one vote apiece by act of Congress. 

The copy of the act is exhibit 7, and exhibits 9 and 10 are the articles 
of association and the rules and regulations of the French society. 

24463—58——16 
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Exhibits 11 and 12 are the memorandum and articles of association 
of the English society. And also the rules which, Mr. Chairman, you 
requested previously and which I referred to. T he rest of the exhibits 
are self-explanatory, and I will not take up the time of the committee 
to refer to them again. 

Mr. Roosgvett. Thank you very much. Mr. Freedman, if it is 
agreeable with you, then we will welcome you back on Monday 
morning at 10 a. m., and the committee will stand in recess until 
10 a. m. on Monday morning. 

Mr. Brown of Missouri. Mr. Chairman, I thought Monday morn- 
ing would be devoted to examination of the exhibits. 

Mr. Roosevett. I think it was agreeable for counsel to examine 
them Monday night. Monday morning the witnesses for that day 
will be Mr. Freedman, Mr. Frederick Fox, previously referred to, and 
Mr. Ralph Peer. 

The committee will stand in recess until Monday morning at 10 
o’clock. 

(Whereupon, at 4 p. m., the hearing in the above-entitled matter 
was recessed, to reconvene at 10 a. m., Monday, March 17, 1958.) 
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MONDAY, MARCH 17, 1958 


House or REPRESENTATIVES, SUBCOMMITTEE No. 5 oF 
THE SeLect CommitreEE To Conpuct a Stupy AND 
INVESTIGATION OF THE PROBLEMS OF SMALL BusINEsS, 

Washington, D. C. 

The subcommittee met, pursuant to recess, at 10 a. m., in room 445 
Old House Office Building, Hon. James Roosevelt (chairman of the 
subcommittee) presiding. 

Present: Representatives Roosevelt, Brown, and Sheehan. 

Also present: Bryan H. Jacques, staff director, and Robert B. 
Dawkins, special counsel. 

Mr. Rooseve.t. The committee will be in order, please. 

Mr. Finxexstern. Mr. Chairman, I wonder if I might be permitted 
to make a motion this morning. I promise not to take more than 5 
or 6 minutes. 

Mr. Roosrvett. Mr. Finkelstein, if you want to make a motion, 
I suggest that perhaps you should hold it for a few moments, until 
my colleagues are here. I think they should be present. 

Mr. Finketstern. Thank you. 

Mr. Roosevett. Mr. Freedman, would you come forward again. 

[ want the record to show, Mr. Freedman, that you were sworn 
last Friday, and therefore you will continue to testify under oath. 

Please sit down and make yourself comfortable. 


TESTIMONY OF GUY FREEDMAN, VICE PRESIDENT, ALEC TEMPLE- 
TON, INC.; ACCOMPANIED BY FRANK WEINSTEIN, COUNSEL— 
Resumed 


Mr. Roosevett. I understand that you had a request to make this 
morning before we started out. Would you like to make it at this 
time. 

Mr. FreepmMan. Yes. I should like to have the permission of the 
committee to strike out certain portions of the prepared statement. 
I am referring specifically to sentences on pages 8 and 10. 

Although it is still my belief, as expressed in these statements, I 
prefer not make them at this time. 

Mr. Rooseve.t. Would you indicate for us what those sentences 
are? 

Mr. FreepMAn. Yes. On page 8, the second full paragraph, the 
last sentence, beginning with ‘It must also be obvious,” to the end of 
that sentence. 

Mr. Roosrvett. That sentence will be eliminated from the record. 
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Mr. Freepman. And on page 10, in the middle of that paragraph, 
beginning with the lefthand side, “This same group,”’ et cetera, to 
the end of that paragraph, ending with “1950.” 

Mr. Rooservett. Those sentences, as indicated, will also be elimi- 
nated from the record which you have submitted and which will be 
printed in full. 

Before you begin, I am going to ask counsel whether he will also 
for the record indicate his recommendations to the committee with 
reference to the exhibits submitted by your counsel on Friday. 

Mr. Dawkins, will you make that recommendation at this time. 

Mr. Dawkins. With reference to exhibits 9, 10, 11, 12, and 13, which 
are bylaws of Foreign Performing Rights Society, 1 would recommend 
to the committee that they be received by the committee for its files 
and for its consideration, but not be made a part of the printed record. 

Mr. Roosgvetr. The records will be accepted for the files. 

(The exhibits referred to will be found in the files of the committee. ) 

Mr. WernsreEIn. That is satisfactory. 

Mr. Dawkxtrns. Exhibit 15, which is the annual report of Warner 
Brothers Pictures, was tendered only for a statement concerning the 
interest of that firm in certain music-publishing houses. And I 
would suggest that only a small marked extract relating to that 
appearing on page 12 of the annual report be received for the record. 

Mr. WernsTEIN. That is satisfactory also. 

Mr. Roosevett. The exhibit will be received subject to counsel’s 
recommendation. 

Mr. Dawkins. Similarly, as to exhibit 17, the annual report of 
Loews, Inc., corresponding information appearing on page 15 covers 
the point for which I believe this was tendered, and I suggest that only 
that extract be received by the committee. 

Mr. WernsTEIN. That is satisfactory, also. 

Mr. Roosrvett. The exhibits will be received subject to the recom- 
mendations of counsel. 

(The exhibit referred to appears at pp. 233, 234). 

Mr. Dawkxtrns. And there are also exhibits 16 and 18, which are 
extracts from Standard & Poor’s. The extracts are much more 
comprehensive than the part really tendered, which deals with the 
holdings of moving-picture companies in music-publishing houses. 
I suggest therefore that only the marked extract at page 4283 of 
exhibit 18, and the marked extract on page 4175 of exhibit 16, be 
accepted for the record. 

Mr. WernsTEIN. That also meets with my approval. 

Mr. Roosevett. The exhibits will be accepted subject to the 
recommendation of counsel. 

(The exhibits referred to appear at pp. 234, 235.) 

Mr. Roosrvett. Does that complete it? 

Mr. Dawkins. That completes it. Out of all the others, I had no 
occasion to make any recommendation other than that they be 
received as tendered. 

Mr. Roosevett. The rest of the exhibits therefore will be received 
as tendered and included in the record. 

(The exhibits referred to appear beginning at p. 221.). 

Mr. Roosgevett. Mr. Finkelstein, if you want to proceed now, 
Mr. Brown will be along later, but I think we will hear your motion 
at this time. 
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Mr. Frvxetstern. Mr. Chairman, at the opening of these hearings, 
a motion was made to take these matters up preliminarily i in executive 
session. At that time there was no knowledge of just what charges 
would be made here. The motion was made on two grounds: One, 
that this matter before this committee was one which was the subject 
of a lawsuit in New York; and the other ground of the motion was that 
charges were being made that would tend to defame or degrade 
certain people, and that under the rules of the House, where that 
situation arose, it was appropriate to explore the charges in executive 
session before exposing people to the possibility of very serious 
damage to their reputations, without the charge having been examined 
by the committee in executive session. 

At the outset, the charges were, as I suppose they must be, rather 
general. We have now gotten to the point where specific charges have 
been made. Some of those charges are false, some of those charges are 
demonstrably false. 

For example, a charge was made here that the daughters of John 
Philip Sousa, through connivance of the board of directors of ASCAP, 
were receiving royalties on The Stars and Stripes, which is in the public 
domain. 

Mr. Roosreve tr. Will counsel refer to the specific page of the testi- 
mony where that charge appears. 

Mr. Finketsrein. [ am sure [ will have it in a moment. 

One of the members of the committee very kindly suggested that if 
those were the rules of ASCAP, there would be nothing improper 
about it. That would be so. But those are not the rules of ASCAP. 
[f anyone receives credit for performances that occur while the com- 
position is in the public domain, that is improper. 

Let me take the John Philip Sousa Stars and Stripes composition. 
Before that composition went into the public domain, years before, 
a writer came to the Sousa children and said: “I would like to write 
a new they. for the Stars and Stripes.’”” And Mrs. Abert, who is a 
daughter of John Philip Sousa and represents the children, said to 
this lyric writer: ‘We will consent to that, provided that when this 
song goes in the public domain and there is no credit for the music 
and the only thing protected is the lyric, that we share with you the 
50 percent allocated for the original lyric.” 

And the Sousa children are now receiving one-half of the lyric 
writer’s share, and nothing for the melody, which is in the public 
domain. But the charge made here is that the Sousa children, by 
connivance of the board of directors and somebody unknown, the 
‘“‘powerhouse’’, as they have been calling it, were receiving something 
that they were not entitled to. And if one member of the society 
receives something he is not entitled to, that comes out of the pockets 
of the other members. 

That is a very serious charge. That is only one. I shall mention 
a couple of others. 

Mr. Roosrvett. Counsel will, however, submit the specific page 
in the testimony. 

Mr. Finxexstuin. I think you are entitled to that, and we will 
have it in just a moment. 

Now, the witness on the stand at this moment has filed a statement. 
That statement has been received, and is part of this record. 

Mr. RoosEvett. Who was that again? 
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Mr. Finxexustern. Mr. Freedman has filed a statement which has 
been received and is part of this record. That statement commences 
by saying: “I am here to testify as a true friend of the society.’ 
And by the time you get through here, if this is not a Judas, there 
never was one. 

Mr. WernsTEIN. Mr. Finklestein, I object to that language. 

Mr. Finxetstern. I withdraw it, Mr. Chairman. It was said in 
the heat of the moment, and I should not say that here. 

Mr. WernsTEIN. You should not say it anywhere. 

Mr. Roosevett. There will be order and we will not have side dis- 
cussions. We will not have side comments during this hearing. 

Mr. FINKELSTEIN. [ have withdrawn it. The criticism was prop- 
erly made, Mr. Chairman, in my opinion. 

Here is a statement that is in the record. I read from page 5 of 
Mr. Freedman’s filed statement: 

From its inception, however, ASCAP has insisted that it is not merely an 
agency to sell performing rights, but also a combination insurance company, rest 
home, and all purpose strong box for those with keys to its locks. In other 
words, instead of paying Elvis’ $10 to Alec, ASCAP has always claimed it had 
the right to give $2 to Joe because he had red hair, 60 cents to Mike because he 
was born in 1903, and $5 to Sid because he knows Harold who is on the board of 
directors. 

Now, those are very serious charges. And if there is nothing else 
in this record that warrants an examination of the facts in executive 
session before things like this are permitted to be made public, and 
these people are forced to protect themselves against that kind of 
charge, I think, Mr. Chairman, that if the orderly processes of Gov- 
ernment are to be maintained, that the committee does have a duty 
to sift facts. Ido not think that people should be permitted to come 
up here and make any charges that they want. 

All I am asking is that you afford us an opportunity to answer these 
facts, take the charges up in your executive session. We can do it 
now. But the damage i is all done after these charges are made, and 
there is no way, once you destroy reputation, of building it back up. 
You cannot build it back up if you sit here for months, let alone the 
limited days that you can give to this hearing. 

And that shows the wisdom of the rule that requires that when a 
charge is made that may defame or degrade a person, the committee 
in executive session should review the charges before they are per- 
mitted to be exposed to public view. 

Let me take another one. On page 6: 


The money this controlling group of publishers withholds from others it keeps 
for itself. 


These are very serious charges. On page 7: 

The so-called ASCAP sample consists of logging the works of board members, 
but others only by accident. 

Now, that would be reprehensible conduct if true. And certainly 
this committee should not permit anybody to make statements like 
this in public unless the committee has sifted them first, which has not 
been done. 

Page 12, the center of the page: 


The ASCAP logs show no local performances. Why? Approximately half of 
the ASCAP performances on the logs are local 
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There again it is completely false, and improper if true. Page 28, 
here is a statement, the fourth line down: 

ASCAP’s publicity staff has worked from time to time on network radio and 
television shows such as the Ed Sullivan Show. On these shows compositions of 
board members were featured predominantly, reaping, of course, important 
income aside from the considerable promotional value. 

Now, Ed Sullivan has never allowed a soul to even make a sugges- 
tion as to what the compositions would be on that program. And, 
as a matter of fact, when Ed Sullivan was allowed to use the name 
ASCAP on that program, it was on condition that no board member 
of ASCAP and no staff member have anything to do with the selec- 
tion of compositions; otherwise the permission to use the name ASCAP 
would have been refused to Mr. Sullivan. 

And he gave the assurance that he would listen to nobody on the 
board or management. 

If that has been done, anybody on that board of directors has 
tried to influence the content of that show, he has violated a directive 
of the board of directors itself, a directive made for the protection 
of the rest of the members of the society, because it would be im- 
proper for the board of directors of ASCAP to allow Ed Sullivan to 
use the name ASCAP and then try to put their own songs on that 
program, not as demonstrating what ASCAP has, but rather what 
the board of directors has. 

That is a very serious charge, a charge against the ASCAP board 
of directors, and a charge against Ed Sullivan because he knew of 
the conditions under which the name ASCAP was permitted to be 
used on his program. 

Now, turning to the so-called historical 

Mr. Roosrve tt. Would you pause just a minute. Mr. Sheehan 
wants to ask us a question. 

Mr. Finkelstein, you may proceed. 

Mr. FinxetsTeIn. I[ call the committee’s attention to page 132 of 
the minutes of the Thursday meeting, March 13, 1958. 

Mr. Roosevect. Lines what? 

Mr. Finketstern. At the top of the page. That is March 13, at 
the top of the page: 





Mr. LENGSFELDER. In one of these large classification meetings, I found out 
that an estate like John Philip Sousa would get paid after the copyright has 
expired, and it would take him about 40 years until he would come down to the 
level where I was then. 

Now, I as a writer advocate very strongly a change of the copyright law. I 
feel that the copyright law should take into consideration the effects of other 
countries’ use of bases, like the 50-vear copyright after the death of the author. 
I am in full agreement with that, and I as a writer of course am inclined to say, 
‘“‘Let’s have as long protection as we can.’”’ But it cannot be that one group gets 
it and the other does not. 

This, I think, is the job of the Congress of this country, to determine how long 
copyrights should last. 


Don’t forget that when you pay out money to an expired—I think 
the word “expired” should be in there— 
or for performance of an expired copyright that is in the public domain, you are 
taking away the money from new writers that have the performances and are 
entitled to this money. 

There is the charge. I say that is false. 

There is just one other thing. In the so-called historical sketch, 
which is in the record now, at page 11 Mr. Freedman says—this is the 
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second full paragraph on that page, page 11 of the historical sketeh— 
this is a little below the middle of the page: 

The Music Performing Rights Society of France, which is the oldest musical 
society of its kind in the world, also in its constitution and bylaws as amended 
to 1956, provides that each member shall have only one vote. 

You remember Mr. Colombo’s testimony that there were 15,000 
members but only 1,500 of them had voting rights. Now, to try to 
make it technically or semantically correct, he said, “Oh, there were 
15,000 enrollees and 1,500 members.” 

Now, by calling a member an enrollee, because you deprive him 
of his right to have any vote, does not make him any the less a member, 

Mr. Freedman says here that they all have one vote. And Mr. 
Colombo, who knows whereof he speaks, told us that only 1,500 
of the 15,000 have a vote. 

Now, just one other thing on this statement, and that is on page 
20, and then I am through, page 20, item 8—now, these are all intro- 
duced by the statement on page 8: “It is claimed’’—and this is the 
eighth thing that is claimed 
that original records of classification and logging of performances are destroyed 
by ASCAP in order to conceal the fact that performance credits are arbitrarily 
awarded to favored members on the board without regard to proper standards 
of classification. 

Now, if that does not charge a very serious offense, I do not know 
what does. That is item 8. 

Item 10: 

That a great number of both publisher and writer members would be glad to 
come forward and make similar objections to ASCAP’s present management and 
against the weighted voting system, but fear to do so because of financial retaliation 
similar to the retaliation that I suffered for exposing the ‘‘power trust.”’ 

Now, what is this retaliation, what is this threat? This sounds like 
blackmail of some kind. What is it that the board of directors of 
ASCAP holds over the heads of people who might make objection? 
That is a very serious charge, and something that should be 
investigated here. 

And I think that preliminarily that kind of investigation should be 
done in executive session, where we should have that opportunity to 
state to the members of the committee what the facts are, and then let 
these people who make the charges—TI do not care which comes first, 
whether they support the charges first or we give the answers first, but 
that in my opinion in all fairness should be explored in executive 
session before wild charges like this are permitted. 

Mr. WetnstEIn. May I answer that? 

Mr. Roosrve.tt. No. The committee does not feel that it wants to 
enter into an argument on this point. The committee feels that when 
counsel returns—we have asked him to clarify one point for us—we 
will make our own decision. 

Mr. WernsTEIN. May I ask, Mr. Chairman, that you read page 23 
of Mr. Lengsfelder’s statement which refers to John Philip Sousa. 
You will see that there is not the slightest basis for Mr. Finkelstein 
making a wrong statement. 

Mr. Roosrvett. You may read the statement. 

Mr. WernsTEIN. Mr. Lengsfelder says in his statement: 

I am submitting an exhibit 69 the writers’ distribution formula that was in 
effect in December 1957. It was stated at an enlarged classification committee 
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meeting which I attended that the estate of John Philip Sousa, for instance, will 
continue to be paid 40 years after all of Sousa’s works are in the public domain. 
This is true of many other estates, the catalogs of which are among the important 
copyrights of the publisher board. This means that even though under section 8 
of the United States Constitution, Congress is given the exclusive right to secure 
for a limited time to authors the exclusive right to their respective writing, and in 
the exercise of that power Congress has limited such exclusive right to 56 years. 

ASCAP’s board has claimed the right to continually appropriate money to pay 
authors and publishers even though the works for which the moneys are paid are 
no longer in the society catalog. 

There is certainly nothing of an incriminating nature there. 

Mr. FInKELSTEIN. I think it is false and defames the members of 
the board of directors. 

Mr. Wernsrern. If he is false, it——— 

Mr. Roosrvettr. The committee will not hear any argument on it 
at this time. 

The committee will be in order, please. 

After consultation, the committee feels that there is one sentence 
which counsel for ASCAP has brought to our attention a portion of 
which should be eliminated from his testimony, and will order it 
stricken. 

That is the part of the sentence on page 5 which reads: ‘An all 
purpose strongbox for those with keys to its locks.’”’ The committee 
feels that this is an implication of direct wrongdoing which should 
be eliminated. 

The rest of the instances cited by counsel, without going into them 
in detail, the committee feels that these are subject to rebuttal, that 
they are, in effect, not personal imputations, as to which counsel, of 
course, is entitled to his difference of opinion, but the committee feels 
that this is primarily aimed at the system, and that if in citing the 
faults of the systems, it refers to a group of people and certain things 
flowing from the actions of that group of people, that that is not 
per se derogatory so long as it is in the connotation of an attack on 
the system. 

Therefore, the committee overrules the motion of counsel, and the 
open session will continue. 

Mr. Freedman, I would point out to you, however, that wherever 
you make statements that are unsupported statements in the testi- 
mony, the committee will, of course, take into consideration that 
they are unsupported; that they are not backed up by anything 
except your statement, and not by the facts, which you will have 
omitted to give to the committee. 

And it will, of course, as previously indicated, give to counsel for 
ASCAP the opportunity to rebut specifically each and every part of 
the testimony adduced that counsel for ASCAP feels does not square 
with the facts as they actually exist. 

And I would simply finish the statement for the committee by 
saying that we hold to the same principle of law which we believe 
governs all law in the United States, which is that anyone accused 
of anything is held to be innocent until proven guilty. And there is 
no imputation of guilt here unless the proof is clear and without 
question proven to the committee, in which case the committee will 
make that decision at the time that it makes its report. 

The witness may now proceed. 
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Mr. FreepMan. I hope my testimony will elucidate the various 
points made in this sketch, and also add details as to the current 
operating procedures of ASCAP. I should also like to state that I 
am here to testify as a true friend of the society. So strongly do I 
adhere to its principles, so firmly do I believe in its necessity, that I 
have felt compelled to risk the notoriety of testifying before a congres- 
sional committee, that its true contribution to the writers and pub- 
lishers of the music industry might be restored. 

Our firm has been a member of ASCAP since the firm started in 
business in late September 1953. My partner is Alec Templeton, 
the famous pianist and composer who, as you well know, does not see, 
yet has gained for himself the highest respect of both musicians and 
the general public. 

Alec Templeton, Inc., publishes works of serious contemporary 
composers. ‘This represents perhaps 50 percent of its catalog. Among 
the composers thus represented are Paul Creston, Alexander Tchere- 
pnin, Bernard Wagenaar, Mel Powell, Elie Seigmeister, and others. 
Another 30 percent of our music is composed of popular music, 
instrumental music and music considered semiclassical in nature. 
Twenty percent is published for educational purposes and_ for 
institutions. 

As a small publisher, we have had few people on our staff. I was 
employed as the general manager. In addition, there was a secretary 
and a part-time worker. However, for the past year, because of the 
expense of fighting ASCAP through its grievance machinery, I have 
been forced to bring the firm into my home, and to operate it without 
help. 

At this point may we skip to the bottom of page 3. 

Mr. Rooseverr. Without, however, eliminating from the full text, 
which will be printed, the rest of the material. 

Mr. FreepMan. Yes, that is correct. I am doing this, incidentally, 
from time to time, where I feel that similar testimony has already been 
entered. 

The society acts as a bargaining agent of writers and publishers 
in the music business, licensing approximately 75 percent of all the 
performances of music in the United States. That is the general 
structure. Therefore, may we skip this section and go to the bottom of 
page 9, with the one exception of offering exhibit 20, which indicates 
that revenues from radio and TV make up more than five-sixths of the 
ASCAP revenue. 

Mr. Roosrvett. Is this one of the exhibits? 

Mr. Wernstern. No. All these will be new exhibits not yet offered. 

Mr. Roosrvetr. Counsel will deliver it, please, to counsel for the 
committee, and he will look it over, and I will announce later whether 
we will accept it. 

Mr. FreepMan. For the purposes of those who are following the 
text, it is the last paragraph on page 9. 

If performarce credits were fairly allocated, the playing of a full 
symphony would gain more credit than pluc ‘king three notes on a 
banjo to accompany a juggling act. According “to information re- 
ceived from Mr. Hans Lengsfelder, a song by Music Publishers Holding 
Co., one of the “powerhouse,” has been receiving approximately 
$84, 000 a year because 3 measures are played as an introduction on 
some television shows. 








POLICIES OF ASCAP 245 


At this point I would like to indicate exactly what is used musically 
as a theme. The song is called We Are in the Money, and this is 
what is played on an organ [singing a tune]. 

Mr. Rooseve tr. I do not think that can go in the record. 

Mr. FreepMaN. I will be happy to give him the specific notes. 

Mr. Roosrverr. The record will just show that Mr. Freedman 
sang very delightfully. 

You may proceed. 

Mr. FrerepMan. That approximately $80,000 a year is more than 
was received from ASCAP for performances of all the symphonic and 
concert music played in the United States last year. It can also be 
shown that if those three measures were those of a new song, owned, 
let us say, by me or any other publisher save one of the 
‘‘powerhouse’’——— 

Mr. Roosrvett. For the purposes of the record, Mr. Freedman, 
you and previous witnesses have referred to the ‘powerhouse.’ I 
think it is important for the committee to understand just exactly 
whom you refer to as this, not by name, but by what body are you 
indicating? Is it a group that make up the board of directors, or 
what exactly do you mean? 

Mr. FreepMan. It is just that; it is a group within the board of 
directors. And I believe that Mr. Lengsfelder told us last Thursday 
that one of the writer board members, Mr. L. Wolf Gilbert, coined 
this phrase. 

Mr. Roosrvetr. In other words, you are referring to the same 
group that Mr. Gilbert was referring to as referred to in the testimony? 

Mr. FreepMaAn. Exactly. 

Mr. Roosrveir. Are you specifically referring to the group which 
has the voting control? I believe you are to show us, according to 
Mr. Lengsfelder, that a small group actually has voting control; is 
that the group to which you refer? 

Mr. FrempMan. That is the group that controls more than 51 
percent of the total vote. That is the disparity between the insiders 
and outsiders, 1 to 1,000. 

Mr. Hammerstein, incidentally, testified that there are also small 
publishers and writers on the board of directors of ASCAP. Let me 
emphasize that these small members are also elected by the same 
‘“nowerhouse.”’ Should they not go along with the ‘‘powerhouse,”’ 
they will suffer the same fate as Frederick Fox did as a member of 
the board of appeals. 

I should like to say a word or two about my background. I was 
a teacher of instrumental music in the New York City high schools 
for 5 years. While serving as a teacher, I was a member of the 
executive committee of the New York High School Music Teachers 
Association, as well as associate conductor of the all-city high-school 
band. 

In 1943 I joined Leeds Music Corp., an ASCAP firm, and in the 
ensuing approximate 10 years I became sales manager as well as 
educational director for this publishing firm. During the latter part 
ot these years, I served as a member of the executive committee of 
the Music Publishers Association, the national trade organization of 
the publishers of standard music, comprising the leading publishers 
of this kind of music, and was also chairman and served on some of 
its committees. 
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One general observation about ASCAP distribution in relation to 
the publishing business should be made. 

Since more than two-thirds of our income was from ASCAP, repre- 
senting the largest share of our income from all sources, any loss from 
this source can be fatal. In addition, mark this fact, the small 
publisher must present the burden of proof that his works were 
performed, if he is to claim a discrepancy in his quarterly check from 
ASCAP. Yet despite the burden of proof falling on the small pub- 
lisher, all records are in the possession of the society and an iron 
curtain lies between the member and these records. 

Mr. Roosrvett. Mr. Freedman, at that point, would you elucidate 
for the committee what you mean by an iron curtain lying between 
the member and the record. 

Mr. FrerepMaNn. Well, I can indicate it by telling of a very recent 

meeting with a few members of the administration. Approximately 
6 weeks ago I asked to inspect certain programs. I was given a good 
number of them, and I did ask that one in particular, which was much 
more important than all those that I was shown, be brought forth, 

Subsequently, we met 3 times within the next 2 weeks approxi- 
mately, and on each occasion I asked to see this same program clear- 
ance sheet, which comes from the station to ASCAP. On each occa- 
sion a different excuse was offered. To this day I have not seen that 
program. 

Mr. FINKELSTEIN. In all fairness, would the witness be asked to 
identify the program, the date, if a network, or a local station, if a local 
station, so that we will be prepared to answer the charge. 

Mr. Roossrvett. The witness will supply the committee with the 
detailed facts in order that they be included in the record. 

Mr. FreepMAN. May I do that later, because I do not have it at the 
moment. 

Mr. Roosrvett. Yes. But will you supply it in the next day or so? 

Mr. FreepMan. Yes, that I can do. 

Mr. Roosrvett. And that record will be included in the record at 
this point, so that you may have it. 

(The information referred to is as follows.) 


AFFIDAVIT 
State or New York, 
County of Westchester, ss: 

Guy FREEDMAN, being duly sworn, deposes and says that at the hearing 
Congressman Roosevelt requested that I produce the following information and 
documents, and I am accordingly complying with such request: 

1. As to the committee’s request on pages 360-361 of the testimony for identi- 
fication of the clearance sheet which I was unable to obtain from the society, 
such requested clearance sheet was for the program, Airpower performed on 
CBS-TV on February 10, 1957. The purpose of this request was to find out why 
I, as the publisher of the music used on that program, had received no credits 
for that performance, while an exactly comparable use of music on the program, 
Victory at Sea, also over CBS-TV, was gaining for its ‘‘powerhouse’’ publisher 
some 5,000 credits per program. I know this from my personal inspection of 
the quarterly credit sheets of that publisher. 

2. As to the request of Mr. Roosevelt on page 367, I respectfully refer the 
committee, as to the statement designated (a) to rule VI of the publisher’s dis- 
tribution statement submitted in evidence as my exhibit No. 21. My references 
below are also to that exhibit. As to the statement designated (b): to rule IT; 
as to the statement designated (c), to rule Ib; as to the statement designated 
(d), rule IV: as to the statement designated (e), rule VI (A) 1; as to the state- 
ment designated (f), rule IX. 
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Such documents as I have been able to produce are either annexed or already 
have been mailed to the committee. 
Guy FREEDMAN. 
Sworn to before me this 22d day of March 1958: 
[SEAL] JAMES G. PORCELLY, 
Notary Public in the State of New York. 
Appointed for Westchester County. Commission expires March 30, 1960. 





ALEC TEMPLETON, INC., 
New Rochelle, N. Y., March 25, 1958. 
Mr. Ropert Dawkins, Esq., 
Select Committee on Small Business, 
Old House Office Building, Washington, D. C. 


Dear Mr. Dawkins: I am enclosing two sheets which I had intended to annex 
but inadvertently omitted to my sworn affidavit of March 22, 1958. 

In addition I am taking the liberty of enclosing a recent newspaper article 
substantiating my claim in the final paragraph of my formal statement dated 
February 17, 1958. This refutes Mr. Frank Connor’s testimony that serious 
music is on the decline as evidenced by the decreased popularity of certain concert 
artists. 

Sincerely yours, 
Guy FREEDMAN. 


I have seen cards of the following compositions, used as themes: 

Sheep and Goat Walking to Pasture.—No. 49—1698—0000—3, used on the Lincoln 
Park Zoo, NBC-—TV which accumulated up to 1954, 21,748.50 credits. 

Shooting Star.—No. 49-1899-8000-9, used on Name’s The Same, ABC-TV, 
which accumulated up to 1954, 27,536.25 credits. 

Skyscraper Fantasy.— No. 49—-2641—8000—1, used on Saturday Playhouse, ABC-— 
TV, which accumulated up to 1953, 36,822.70 credits. 

The chart which I saw is as follows: 

be oe armament 

Firm Dist. quar- Perform- | Seniority Availability | Percentage 





ter ances | 
| | 
Carl Fischer 2/1955 | $12, 427 | $4, 762 | $10, 636 124 
G. Schirmer 1/1955 13, 988 5, 392 12, 524 130 
Shapiro Bernstein 3/1955 | 38, 154 | 21, 291 29, 508 133 
Miller Music. ._---- |} 3/1954 | 47, 078 | 24, 148 | 40, 926 | 130 
Harms, Inc 4/1954 | 69, 227 35, 565 | 62, 484 165 
T. B. Harms | 1/1955 | 21, 163 | 8, 626 | 17, 839 125 
Mills 1/1955 | 29, 182 | 13, 717 | 26, 538 | 138 
Frank Music 2/1955 19, 506 | 
| | 


301 | 1,788 | () 
' 


| 


1! Approximately 10. 
[From the New York Herald Tribune, March 19, 1958] 
UnitTep States Has Haur or SYMPHONY ORCHESTRAS 


The United States has more than half of the world’s estimated total of 2,000 
symphony orchestras. ‘‘Concert Music U. 8. A., 1958,’’ an annual survey pub- 
lished by Broadcast Music, Ine., reports that 1.055 such orchestras are giving 
concerts in this country, as compared with less than 100 active in 1920. 

This survey also revealed that $50 million was spent last year in the United 
States on tickets for concert music; this was more than the year’s outlay for 
professional baseball admissions. Among other disclosures in the survey is that 
more than 28 million Americans play at least one musical instrument, twice as 
many as in 1936. Seven operas a day, on an average, are performed in this 
country, which had 158 summer music festivals in 1957, an increase of 77 over 
the 1955 figure. 


Mr. Freepman. As if these «difficulties were not already insur- 
mountable, the board uses the best legal brains that our money can 
buy to defeat a member’s claims. 

Let us assume that you, as a publisher, after knocking yourself out, 
finally land a recording. Now you must spend a considerable amount 
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of time, effort, and money to assure proper promotion throughout 
the country. After the record has been played and played, and ‘proof 
of the countless playings has been established, you receive your 
ASCAP statement. And what do you find? Not even a Philadelphia 
lawyer could decipher the maze of confusing columns and figures. 
I have been besieged with requests from my composers, many of whom 
teach at universities and some of whom wear Phi Beta Kappa keys, 
to try to clarify their statements as well as each new set of rules 
promulgated to us by the administration. 

I defy anyone to explain in clear and understandable terms the 
meaning of the latest S-page plan of distribution effective January 1, 
1958. Here is exhibit 21. 

Mr. Roosgvetr. Has that previously been submitted? 

Mr. WeinstTEIN. I am not sure. May I show it to counsel. 

Mr. Rooseve tr. If you will deliver it to counsel, we will look it over. 

Mr. WEiNsTEIN. | am not sure that is the same one. 

Mr. Roosevetr. You may proceed. 

Mr. FreepMan. As a publisher, you are exhorted and even begged 
to take advantage of a new open door policy to voice your complaints 
and to request clarification of rules and regulations. So you attempt 
to get an explanation after much correspondence, phone calls, or 
what not. You are finally invited to attend a session of the best doubk 
talk available in these parts. 

Mr. Fryxeustern. Mr. Chairman, I was properly criticized for 
characterizing Mr. Freedman. And I think if these procedures are 
going to be orderly, that the same rules should apply to Mr. Freedman 
in his testimony. ' 

Mr. Roosrvett. I would suggest that the witness strike that last 
statement. 

Mr. Frrepman. If vou wish. 

Mr. Roosrve.r. The statement will be stricken. 

Mr. FreepMAN. You are indeed—lI suppose, then, you would con- 
sider the following sentence part of that: You are indeed an unusual 
brain if you leave less confused than when you entered. 

Mr. Roosrevetr. No. I think that is all right. 

Mr. FreepMan. Thank you. 

However, a few things do crystallize. The ASCAP logs show no 
local performances. 

Mr. Roostvetr. Mr. Freedman, at that point, at the completion 
of that sentence, would you explain to us what you mean by “show 
no local performances,”’ so that the committee can fully understand 
that sentence. 

Mr. FreepMAN. Well, the clearance sheets that are sent to ASCAP 
from the various stations—radio particularly, because I was thinking 
of some radio stations—that is, the clearance sheets of certain par- 
ticular programs which I asked to inspect—I found that these local 
performances did not show up. 

For example, on one I was told that the local performances only 
show up on certain days, such as every other day, and unfortunately 
I happened to be on the wrong day. 

Mr. Roosevett. Then you do not mean that there are no local 
performances, you have just told me now that there are some local 
performances that appear on certain days. 
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Mr. FreepMan. I should state that in my experiences, this is a 
sort of a— 

Mr. Roosrevettr. You mean the local performances that you want 
to appear, or that you expect to appear, do not appear? 

Mr. FreepMan. Well, let us say that I expect, yes, that is more 
correct. 

Mr. Roosrve.r. But I think the sentence otherwise is misleading 
and wrong. 

Mr. FreepMan. Then may I correct it to state that I expect; the 
ASCAP logs show no local performances that I expect. 

Mr. Roosreve.r. You certainly may. 

Mr. FreepMAN. Some of the network performances which you 
yourself happen to catch are missing. So you now spend many hours 
again trying to find out where your missing performances are. Why? 
Because the administration demands that you furnish the proof that 
they have made mistakes. This, of course, requires research, air 
checks, photostats, and other expenses, which by this time you can no 
longer afford. 

I should like to add parenthetically that our small firm in the short 
time of its existence has received over 41,000 credits in adjustments 
retroactively. Surely the administration cannot say that these are 
all due to clerical errors. 

Mr. SHEEHAN. Mr. Freedman, ASCAP does not check every single 
performance, local and national, does it? 

Mr. FreepMan. I think that their Mr. Finkelstein can answer that 
better than I. 

Mr. SHpeHan. You should know the answer. You say here that 
they miss them. 

Mr. FreepMan. Well, may I say this: That I have found in my 
experience that it is wise for me to learn of every possible network 
performance. I cannot possibly take care of or be a sleuth on the 
local performances, so | limit it to network performances about which 
I know. 

Mr. SHeewan. Did not previous testimony before our committee 
indicate that this was done on a sampling basis? 

Mr. FreepMan. The sampling basis is done on local—that is, the 
sample yardstick is used for local programs, according to my informa- 
tion. 

Mr. Supewan. And all network programs are done entirely? 

Mr. Freepman. All network programs, to the best of my informa- 
tion, are to be done entirely, unless, of course, Mr. Finkelstein can 
correct that. 

Mr. SHEEHAN. He will, when his time comes, if it is to be corrected. 

Mr. FreepMan. Let us assume you are stubborn and are able 
to furnish the proof. By this time months, maybe years, have 
passed. One or more of the big 4 of the staff will then announce 1 
or more rules never before heard of. 

These rules will how that your performance is worth practically 
nothing—— 

Mr. Roosrvett. May I interrupt you there and ask you to give 
the committee specific rules which were ever announced at a meeting 
which you held which had not been previously published? 

In other words, the committee has testimony that all rules are 
published. Now, if a rule is announced here which has not been 
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announced before which will take care of your situation, certainly 
coming out of this, then the committee would like to know about it, 
and we would like the specific information of the time and occasion 
to which you refer. 

Mr. FreepmMan. Yes. May I come to that, because there is a 
place in this speech where I refer specifically to just that. 

Mr. Rooseve rT. Certainly. 

Mr. FreEepMAN. These rules will show that your performance is 
worth practically nothing: (@) Because it was used as background; 
(6) because it was used as a theme; (c) because the 3 minutes in which 
your tune was played was not sponsored; (d) because your tune was 
based on a public domain song; (e) because it was an instrumental 
and not a vocal selection; (f) because of some other rule to be an- 
nounced when your complaint comes up. 

Mr. RoosEvett. Now, (a) through (e), in order to have any value 
to this committee, would have to be documented; we want the rule 
to which you refer. 

(f), I assume, again you will refer to by some specific thing which 
was announced when the complaint came up and had not been an- 
nounced prior to that time. So we will also like to have that 
documented. 

Mr. FreepMan. Mr. Chairman, I expect that some of these will 
be taken up later. If any of them are not, we will supply the necessary 
missing information. 

Mr. Hammerstein told the committee that new plans of distribution 
are sent to the membership. He should have added that this is a 
recent development, and came about because a few of us who ex- 
perienced this frustrating and time-consuming method of uncovering 
unwritten Jaws, complained to the Justice Department. 

Mr. Roostvexr. Again, will you document that by the period 
when this custom, to your knowledge, began, and when the complaint 
filed by you was made. 

Mr. Freepman. Again, I will refer to some instances and will 
supply others. 

Why this arbitrary and calculated injustice that strangles the 
entire industry? Because the bulk of these copyrights belong to the 
board members who make these rules unchallenged. This is surely 
the simplest way to kill off competition. 

Mr. SHEEHAN. What did you mean when you say they make the 
rules up unchallenged? 

Mr. FreepMan. Well, as was brought out in former testimony, 
members besides the board of directors and the classification com- 
mittee, which is one and the same, have no voice in the making of 
any of these rules. 

Mr. SHeeHan. When you join ASCAP, do you sign any formal 
statement? 

Mr. Freepman. We do. 

Mr. SHEEHAN. In that statement you sign for membership, is 
there anything about empowering the board of directors to act for 
the members? 

Mr. FreepMan. Yes, as I recall, it does. 

Mr. SHeenan. Did you sign such a statement? 

Mr. FREEDMAN. Yes. 
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Mr. SHEEHAN. You authorized the board of directors to act for 
you, then? 

Mr. Frerepman. In that sense, yes. 

Mr. Rooseve.t. How can you say that it is unchallenged? 

Mr. FreepMAN. Because when we come before their grievance 
committees—and I am going to show you a letter later 

Mr. Sueeuan. We are not talking about the grievance committee; 
we are talking about the actions of the board of directors. 

Mr. FreepMANn. The board of directors and the grievance committee 
are one and the same. 

Mr. SHEEHAN. But they perform two different functions. 

Mr. FreepMan. Yes. 

Mr. SueeHan. One time they act as a board of directors and the 
next time as a grievance committee? 

Mr. FREEDMAN. Yes. 

Mr. Sueenan. We are only talking about their functions as a board 
of directors. 

Mr, FreepMAN. And what is your question? 

Mr. SHeenan. You signed a statement apparently when you took 
up membership authorizing them to act for you, They have now 
acted for you and how can you say that they go unchallenged when you 
empowered them to act for you? 

Mr. Freepman. My claim is that they do not act for you. 

Mr. SHreHANn. You cannot sign a statement allowing them to act 
for you and then say they do not act for you. 

Mr. Freepman. When I signed the statement, Congressman 
Sheehan, I did not know of the things I have learned since. 

Mr. SuepHan. That is all. 

Mr. WeinsTEIN. May I clarify that. When he signed that state- 
ment, it means that the board, as well as the classification board, 
should act fairly and impartially. 

Our claim is that they are not acting fairly and impartially; they are 
violating their duties; they are acting in a manner to fill their own 
pockets—— 

Mr. Roosevett. That statement will be stricken. 

Mr. WerInsTEIN. All right. They are acting unfairly and not per- 
forming the trusts and fiduciary duties that they should perform. 

Mr. Roosrveut. That statement will also be stricken. 

Mr. WernsTEIN. I will just limit it; when he signed the statement, 
he assumed that they would act fairly and impartially, and we claim 
that they did not act fairly and impartially. 

Mr. SHeewan. I do not mean you claim that. But, if I am a 
member of a corporation and I elect a board of directors, I am respon- 
sible for their actions until such time as I remove them. 

Mr. WEINSTEIN. We cannot remove them because the so-called 
powerhouse has more than 51 percent; so, even if we want to remove 
them, it is impossible to do so. 

Mr. Roosrve.tt. You may proceed. 

Mr. FreepMan. On the top of page 14. It becomes necessary for 
the small publisher to build a reference file of letters attesting to the 
fact that his works were performed by specific groups on specific pro- 
grams at specific times. We have documentation to prove this in 
exhibit 22. 
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Mr. Roosevett. Mr. Freedman, you skipped a phrase in here that 
the committee is interested in, and we would like to go back to it. 
You make a statement in the last paragraph, the sentence that starts: 

All a writer has to do is sit down and write an old song with plenty of seniority, 
registered in the secret files of ASCAP. 

What files did you refer to? 

Mr. FreepMANn. These are the files which show performance cards 
of songs. I have asked on some occasions to see such cards. I did. 
And I examined them. And I found that, as of a certaim date, let 
us say 1948, this particular song had accumulated 18,000 credits. 
In each of these cases I did not recognize the song, and I asked if I 
could see the records to show that it had accumulated 18,000 credits. 
I was told that these records had been destroyed. 

Mr. FInKEtsTe1n. Mr. Chairman, may we have the songs identi- 
fied? We cannot answer the charge unless that is done. 

Mr. Roosrvettr. The committee would appreciate it if the specific 
songs would be identified in order that it will be a matter of record. 

Mr. FrenpMman. I will try to do that, Mr. Congressman. I wonder 
whether I can remember it, because it was such an insignificant—that 
is, the 2 or 3 were so insignificant. 

Mr. Roosrvett. When you have made the charge that there are 
secret files, the committee is interested in knowing whether there are 
secret files, and, if it is an insignificant thing, then it hardly stands up 
as proof that there were secret files. 

Mr. SHEEHAN. He has just testified that there were secret files; the 
files are destroyed; there is a lot of difference between the files being 
destroyed and being secret. Is that not mght? 

Mr. FreepMan. That is correct. 

Mr. SHEEHAN. So the word “secret”? would indicate somebody is 
hiding something or keeping it under lock and key. 

Mr. FreepMan. I will put it this way: I was told they were 
destroyed. 

Mr. SHennan. We are not interested in what you were told; we are 
interested in direct evidence. 

Mr. FrerpMan. Then perhaps we can strike out the word “secret.” 

Mr. Roosrveit. The sentence beginning: ‘All a writer has to do,”’ 
the last paragraph of page 13, will be stricken. 

Mr. FreepMaNn. We are on exhibit 22, which I wanted to offer in 
evidence. 

Here are some specific instances, which I will not go into, of songs 
or works in our catalog, for which we claimed adjustment. And, 
when you see them, you will understand better the statements made 
previously shown by (a), (b), (ce), (d), (e), et cetera. Some of those 
are covered in this exhibit. 

I should like to quote from my letter of January 4 to Miss Kissel: 

The attached listing outlines some of the many discrepancies on past state- 
ments as well as the most recent. Explanations for same are called for and, 
therefore, your advices will be expected without delay. 

Then the last paragraph: 

I sincerely hope that this letter will not suffer the fate of some of its predecessors 
and will receive a reasonably prompt answer. I feel certain that you can under- 
stand our concern about every one of the performances we receive and why we 
expend so much time checking everything with you. 
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Mr. Roosrve.t. Now, has the committee already got the answer 
to that letter to which you just referred? 

Mr. FreepMan. The answer? I do not believe so. 

Mr. Roosrvetr. I think, so long as you have referred to a ques- 
tion and answer, it is important that the committee have the answer. 

Mr. FreepMan. | believe, if they are not in the exhibits, I can get 
it for the committee. 

Mr. Roosrve tr. You wiil please supply it for the committee, and it 
will be included immediately after the testimony just given by the 
witness. 

(The material referred to is as follows:) 


AMERICAN Society oF CoMposERS, AUTHORS, AND PUBLISHERS, 
New York, N. Y., February 20, 1956. 
Mr. Guy FREEDMAN, 
Vice President, Alec Templeton, Inc., 
New York, N. Y. 

Dear Mr. FREEDMAN: We regret the delay in answering your letter of January 
4; however, I am sure you will appreciate the fact that a considerable amount of 
time was necessary to collect all the information you requested. We have now 
collected this information, and will take up the various questions in the order 
they appeared in your letter, as follows: 

Big Ben Bounce.—In accordance with our records and those of the station, the 
program It’s Your Baby, which uses Big Ben Bounce as its theme song, is broad- 
cast locally over WOR, rather than over the entire Mutual network. As you 
know, local stations are included in our survey on a sampled basis; therefore any 
theme uses of this composition revealed by our sampled survey will be credited in 
accordance with the provisions of the plan of publisher distribution covering such 
usages, in effect since the second distribution of 1955. 

Caribbean Nights—As explained to you some weeks ago, the composition Mrele 
Mande did not appear as part of the Caribbean Nights suite in our records, and 
the April 5, 1955, performance on the Ruby Mercer show was credited to Alec 
Templeton, Inc., under the title Caribbean Nights. Inasmuch as there is no credit 
adjustment necessary with respect to the publisher’s share, we have adjusted our 
records to include Mrele Mande as part of the Caribbean Nights suite, which will 
be credited, in case of any future performances, under the individual titles. 

Incidentally, your letter of February 15, 1955, lists 11 selections included in 
Caribbean Nights. We do not seem to have any record of a 12th title in this 
suite, as mentioned in your letter of January 4, 1956, and we would appreciate 
your furnishing us with the title, so that our records can be marked accordingly. 

Go Away, You Love, Go Away.—This selection was not listed among the compo- 
sitions used on the Jane Froman Show on April 28, 1955. We have contacted the 
network for a verification of this performance, and have been advised that Go 
Away, You Love, Go Away was not used on the program in question. 

Three B’s of New York.—The index ecard which we received from you on Septem- 
ber 15, 1954, for this work does not list any duration. However, if you will be 
kind enough to send us a copy of the sheet music, we shall be happy to look into 
this matter further. 

In God’s Image: The copy of a letter dated February 8, 1955, from Broadcast 
Music, Ine., which you enclosed with your letter of July 27, reads in part as follows: 
“In accordance with the provisions of our letter to you dated January 3, 19565, 
we hereby acknowledge that performance rights in your composition God’s Image 
are as of this date reassigned to you, subject to the terms and conditions outlined 
in our letter of January 3, 1955.” 

Inasmuch as we have no knowledge of the conditions under which this composi- 
tion was released, we would also require a copy of the letter of January 3 referred 
to above, before we could account to Alec Templeton, Inc., for performances of 
this composition. As requested, the enclosures are returned herewith. 

In Our Time.—As we have previously explained, compositions used loc:lly 
must be revealed by our sampled survey in order to receive performance credit. 
We have again rechecked our records in connection with performances of In Our 
Time, which did not disclose any uses of this work. 

Trio for Flute, Oboe, and Piano.—The Andante from this work was listed 
under the caption “Excerpts”? on the ABC-TV Star Tonight program together 
with 11 other compositions. It was given the same credit as any featured song, 
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although actually the program in question is essentially a dramatic show, and 
all the music performed was used as background music. In view of the foregoing, 
we can see no way of applying the ‘“extended”’ credit formula. 

Concerto for Clarinet and Orchestra.—Your assumption as to the crediting 
of featured works of longer than 3 minutes duration is correct; however the per- 
formance you question was on the Woolworth Hour, which is broadcast from 1 
to 2 p. m. over CBS. In view of the fact that there were 13 other compositions 
used on this program, as well as at least 20 bridges and the theme, and talks by 
Donald Woods, it would appear that the concerto could not have been played 
in its entirety, but we have proportionately credited your account with ‘‘ex- 
tended” or “‘weighted”’ credits. 

Theme from the Lost Hour.—Our records indicate that this composition was 
used as background music to the production Like Father, Like Son on the CBS 
television program, Studio One on September 19, 1955, and was listed as a 1 
minute trailer; and again on the same program on September 26, 1955, this com- 

osition was used eight times as background music to the production, Three 
tmpty Rooms. On that basis, the performances were credited to your account 
in accordance with the item of the plan of publisher distribution covering back- 
ground and cue music. We shall be happy to check further into this matter if 
you will be good enough to furnish additional dates of performance. 

Morning Show (TV).—With reference to the composition Mice on Roller 
Skates, our records disclose that all performances were credited as background 
music, and appeared on the Morning Show with the exception of one performance 
on the Frankie Laine program, which explains the difference in credits that you 
have questioned. 

Three Big Sillies; Little Bunch of Grapes; Flying Through; A Long, Black Coat; 
Long, Long, Ago; Fleetwood Harry; Slower Than Slow; The Mill Race; and 
Down to the River were all properly credited to you under the title “Original 
Music.” 

We have checked all of the Morning Show programs, and do not find The 
Parakeet, Tug of War, and The Little Witch listed on any of the programs; 
however, there are several other Alec Templeton compositions which were used 
that you have not mentioned in your letter, and all of these were credited to you 
under the title ‘‘Original Music.”’ 

Although originally scheduled for performance, Bremen Town Musicians, The 
Three Witches, and The Tortoise and the Hare were deleted from the program by 
the station. 

We have now established that The Grasshopper and the Ant, and The Three 
Bears Suite were actually performed, and the necessary adjustment covering 
these performances will be included in the April 1956 distribution. 

The additional playing you claimed on each of the compositions Obediah; 
Blues Is a Lady; Tomorrow Is Another Day; Golden Touch; Tall Yellow Man; 
and One, Two Three, Four, Jive were all credited to your account under “Original 
Music.” 

A careful check of the programs involved did not disclose any additional 
performances of Little King Polka, When Winter Comes, and Ring a Levio. 

We would like to point out at this time that in order to expedite the tremendous 
job of analyzing all the programs within the scope of our survey and to avoid 
unnecessarily duplicated operations, we established the practice of crediting 
background music by the same writers and publisher under one title, namely, 
“Original Music.’’ The credit allocated is exactly the same as it would be if all 
the titles were listed separately, and in this way individual tabulation of every 
title is avoided. You have requested that all of the Alec Templeton compositions 
be individually tabulated, with the exception of usages on a few programs wherein 
you agreed with us that it would be unnecessary to list individual titles used as 
background and cue music separately. In compliance with your request, we are 
now adjusting our records so that beginning with the next distribution quarter, 
this situation undoubtedly will be improved. 

It’s Magic (TV show).—The explanation to your questions on this program is 
essentially the same as the explanation given above for the Morning Show. 

All the compositions you list were properly credited under ‘‘Original Music,’’ 
with the exception of two titles, Backward Orientale and Egyptia, which were 
not listed on any of the prograrns received from the network. The additional 

oie of Ring a Levio and Big Little Things were included under “‘Original 
usic. 

Frankie Laine Show (TV show).—All featured music is given full credit. Play- 
ons, playoffs, introductions, cues, bridges, etc., receive background credit, and 
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for this reason some selections received full credit while others were credited as 
background music for performances on these programs. 

A eareful check of all the programs in question shows that while originally 
scheduled for performance, the station subsequently deleted Scuttlebut, Viva La 
Schmo, and To Allo from the programs. 

Screamdoit, Sailing, and He Is do not appear on any of the programs received 
from the network. 

The titles “Contrary” and ‘Slide Out’? were, as you advised us, performed 
twice, and if you will refer to your television statement for the fourth distribution 
of 1955, you will find that both compositions are listed as having been performed 
twice. 

Incidentally, in checking the Frankie Laine programs, we have come across 
the August 3, 1955, performance of Advice to the Love Lorn, and the August 24, 
1955, performance of Go Away, You Love, Go Away, which were used as an instru- 
mental introduction and playoff respectively, and were inadvertently credited at 
full credit rather than background. 

Producer’s Showcase (TV show).—Our records show that there were 20 instru- 
mental cues on the Skin of Our Teeth program of September 11, 1955, and you 
were properly credited with 60.60 TV credits. 

Music Room (CBS radio).—The July 27, 1955, Music Room program listed the 
following compositions: 





Title | Composer Performing 
rights 
Theme: Pavanne ae : , ; 3 ; Ravel.__.....-| PD. 
Tarantella Opus 1, No. 5__-- especseacuiiaiee al Creston. --| Templeton. 
Andante of Sonata Opus No. 9 ti = do = Do. 
Two Preludes Opus 38, No. 3 and 4.__.__..._-- ES ON OU AP ECR | tai cata dealt Leeds. 


Prelude and Dance No, 2, Opus 29, No. 2 Saami’ Templeton. 


As you will notice from the foregoing, only one number of the Sonata, Opus 9, 
namely the Andante, was performed on the program. In addition to the theme, 
there were 5 compositions performed on a 15-minute program, and therefore we 
can see no way of applying the weighted credit formula in this instance. All the 
compositions used were tabulated at full credit, but this performance was inad- 
vertently listed on your statement under ‘‘Sonata, Opus 19” instead of “Sonata, 
Opus 9.” 

Strike It Rich theme.—Upon checking our records, we find that the difference in 
credits from quarter to quarter with respect to performances of the Strike It 
Rich theme was due to the fact that on several programs the account of Alec 
Templeton, Inc., was inadvertently overcredited, inasmuch as the tabulation was 
made at full credit rather than theme credit. 

Alec Templeton Show (TV show).—The composition which you question as 
Play the Price is listed on your television statement for the fourth distribution of 
1955 under the title ‘‘We Play the Price’’ inasmuch as the registration card re- 
ceived from you listed the latter title. Our records disclose that the copyrights 
on Ridin’ Through the Rye, Impressions of the Saints, Impressions of if. M. 8. 
Pinafore, Improvisations on Strauss, and John Peel are still in transit and we are 
holding the credits in abeyance until such time as the necessary copyright infor- 
mation is received. 

As to Mozart Meets, Ete., our records indicate that this composition was not 
performed on any of the Alec Templeton Show programs; however, in going over 
the programs, we have noticed a performance of Mozart Matriculates on July 
29, 1955, which was properly credited to Alec Templeton’s writer account, and 
Leeds Music Corp. as the publisher. 

Dorsey Blues was illegibly listed on the program, and the performance you 
question was credited to Drowsy Blues, which was also written by A. Templeton. 
The necessary adjustment covering Dorsey Blues will be reflected in the April 
1956 distribution. 

Hazy and Blue by Alec Templeton, and published by Alec Templeton, Inc., 
was inadvertently credited to a composition by the same title written by Alec 
Templeton, but published by Lawrence Wright Music Co., Ltd. The necessary 
adjustment for Alec Templeton, Inc., will be reflected in the April 1956 distribu- 
tion. 

As to the other compositions mentioned in connection with this program, we 
would appreciate your sending us the exact dates of performance so that we could 
check further, inasmuch as our records do not reveal performances of these works. 











256 POLICIES OF ASCAP 


Mendelssohn’s Spring Song was credited as a copyrighted arrangement of a 
work in the public domain at 20 percent. 

Seniority and availability—For your convenience, we are enclosing herewith 
copy of the plan of distribution with respect to seniority and availability, which 
will enable you to make the necessary computations on the compositions in 
question in the above-listed funds. 

Inasmuch as all the titles you mention are part of your catalog they will appear 
on your quarterly publisher statements with the respective performance credits, 
which are to be taken into account for seniority and availability points. 

Stan Kenton Show—Music 55 (TV show).—According to the information re- 
ceived from the CBS network, the August 30, 1955, Stan Kenton Music 55 TV 
show was televised over 54 stations as a nonsponsored (sustaining) program, and 
Alec Templeton, Inc., was properly credited with 54 stations times 3 times one- 
half (the sustaining program formula) which equals 81 performance credits. 

Ballade de Ballet—The breakdown of performances accounted to you in the 
fourth distribution for performances of this work on radio is as follows: 


“da 








Playings Type of program | Credits 
ah ek legit = pe ue Sampled____ ee 120. 00 
Re te ea ek ae _._| Local daytime commercial. __- <—S | 3.75 
ile eat cid tee ientaslbicws rectennaauel Local nighttime commercial ae 4.00 
Bixee ae : i | Network daytime commercial | 159. 75 
We ckckov eo ; -| Network sustaining -___ ea ae , -| 395. 00 
Total (41 playings) _- peut amigas tina | pisauin tb tcebvate eed aubebnik ; eters iaiia deka 682. 50 





My Little Mule—The breakdown. of performances accounted to you in the 
fourth distribution for performances of this work on radio is as follows: 








1 
Playings | Type of program | Credits 
Ae acetic ee an vated banat | Sampled : 60.00 
ln athe iio eee ettectuet ie .....| Local daytime commercial | 7. 50 
a acta res iicclpa tae w ainsien he kone ..| Network sustaining 373. 00 





Total (34 playings)______- Peete ie dist nae ; pew eceae 5‘ | 440. 50 





Orpheus in the Underworld.—This matter had been referred to the special 
classification committee, and no doubt you will hear from them in the near future. 
'@ Original music.—We believe that this subject has already been covered in the 
paragraph following the information regarding the Morning Show; however, we 
would like to pomt out that the 4.40 radio credits to which you refer is an adjust- 
ment of 1954 performances of background music. 

Waltz Antique.—This composition was used on an unsponsored (or sustaining) 
program broadcast after 11 p. m., and was properly credited at 22 times one- 
half, which equals 11 publisher credits, the applicable rate for sustaining pro- 
grams after 11 p. m. 

We trust all of the questions you have asked have been answered to your 
satisfaction, and again regret the delay in answering your inquiries, which could 
be avoided if the subjects of your inquiries were limited to a few items at a time, 
in order to enable us to investigate the matters without interfering with our 
regular work in connection with the Distribution to our members. 

Very truly yours, 
NATALIE P. KiIssE1, 
Program Department. 


Mr. FrEeEpMAN. It is possible that I have them. I do not have 
them with me; that is, the answer to these. If so, it might take a 
few days. 

Mr. Roosevett. That is all right. 

Mr. FInKELSTEIN. Will he be able to supply it sooner, Mr. Chair- 
man? 

Mr. FreepMan. Wonderful. 
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Mr. Roosevett. The witness will supply it as soon as he can, but 
not later than 2 days from now. 

Mr. WernstTEINn. In the meantime, will this exhibit be marked? 

Mr. Roosrve rt. This exhibit will be accepted. 

(Exhibit 22 is as follows:) 


Iexuipit No, 22 
JANUARY 4, 1956. 
Mrs. Natrauie P. KrsseE1, 
Program Depariment, ASCAP, 
New York, N. Y. 

Dear Mrs. Kisseu: The attached listing outlines some of the many discrep- 
ancies on past statements as well as the most recent. Explanations for same are 
called for and, therefore, your advices will be expected without delay. 

In view of the millions of dollars deducted from our incomes for expenses 
incurred by ASCAP to carry on the extensive logging, checking, ete., it is not 
only frustrating but unjust for us, as publishers, to have to carry the burden of 
the additional cost, time, and effort to maintain a record of our own performances 
wherever we can. We find it necessary to determine that these performances are 
not only credited, but are also credited with the proper point value. It is ob- 
viously unjust that we pay for services often incompletely and inaccurately 
executed. The adjustment sheets which accompany each one of my statements 
and which result only from my constant and concentrated efforts to bring your 
inaccuracies to light are final testimony to this injustice. 

I sincerely hope that this letter will not suffer the fate of some of its predecessors 
and will receive a reasonably prompt answer. I feel certain that you can now 
understand our concern about every one of the performances we receive and why 
we expend so much time checking everything with you. 

Very truly yours, 
Guy FREEDMAN, 
Vice President, Alec Templeton, Inc. 

P. §.—Please bear in mind that the records we maintain include only network 

performances. 
CLAIMS FOR INFORMATION AND ADJUSTMENTS 


BIG BEN BOUNCE 


You will recall that I have claimed full credit for this song, credited by you as 
a theme on the program entitled “It’s Your Baby” (Mutual). The highly arbi- 
trary ruling that 20,000 credits are necessary for a song to receive full credit as a 
theme has been in effect only as of the second quarterly distribution of 1955. 
Prior to this, the song should have received full credit. 

I do not know what the requirements, if any, were to receive full credit for a 
theme at that time. However, I do know that songs used as themes and less well 
known prior to its use as a theme than Big Ben Bounce were given full credit. 
I may ask if there is, by any chance, a different treatment accorded to different 
publishers? Please make the proper adjustment in this case. 


CARIBBEAN NIGHTS 


Some weeks ago, when I visited with you in order to check performances of our 
copyrights on radio and TV, you showed me a card of Caribbean Nights (by Diane 
Adrian) in which 1 of the 12 selections, the selection entitled ‘‘Mrele Mande,”’ 
did not appear. When you checked the clearance sheet for the Ruby Mercer 
Show for April 5, 1955 (Mutual network), we noted that, although Mrele Mande 
was typed on the sheet along with two other selections from Caribbean Nights, 
someone had penciled in “Caribbean Nights’ just above the typed title ‘“Mrele 
Mande.” Your explanation for the penciled ‘‘Caribbean Nights’’ was that, since 
Mrele Mande did not appear on your (ASCAP) “card,” we were credited on our 
performance sheet with Caribbean Nights. Will you please ask Miss Carol 
Bridgman to show you my correspondence with her on this suite entitled ‘‘Carib- 
bean Nights.”” My letters to her are dated February 8 and February 15, 1955. 
If these are not conclusive enough, I cannot imagine anything to convince anyone 
of the clarity of the entire suite. Therefore, would you be good enough to make 
the proper adjustments on these selections. 
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GO AWAY, YOU LOVE, GO AWAY 


I have spoken with the composer of the selection entitled ““Go Away, You Love, 
Go Away.”” You may recall that I asked for credit on this performance since it 
was performed once during the second quarter of 1955. You showed me only the 

erformance card in which a performance was credited to us for the third quarter. 

owever, I asked you to show me the clearance sheet and, for some reason or 
other, it could not be found. Therefore, I must insist that I receive the proper 
credit for the ne on this selection for the Jane Froman Show on CBS- 
TV, April 28, 1955. 


THREE B’S OF NEW YORK 


I never did receive a satisfactory explanation for this suite, which is 8 minutes 
in duration and was only given 22 credits. These credits are equivalent to a work 
of under 4 minutes. I would appreciate your finally advising me about this 
long-pending matter. 

IN GOD’S IMAGE 


This is another pending matter which has not been satisfactorily resolved. 
Please refer to my letter of July 27, 1955, which preceded my note of August 15 to 
you. You probs ubly do not remember that you could not find my two letters of 
July 27 and, in my note of August 15 to you, I sent you another copy of the July 27 
letter. The performance concerns the CB S network show entitled “On a Sund: Ly 
Afternoon” for March 13, 1955. 

IN OUR TIME 


I would like you to know that I am not satisfied with the explanation given to 
me some time ago concerning a performance of this song. This selection was 
on on television under the auspices of the Christopher Society headed by 
the Rev. James Keller. According to his office, it was presented on film on better 
than 200 stations. As a matter of fact , according to a recent newspaper release, 
this program is presented weekly over 365 stations. We were credited with 
exactly nothing since, as you explained, the New York radio station (Mutual) 
was sampled every other day and this song was performed on the day that station 
was not sampled. 

TRIO FOR FLUTE, OBOE, AND PIANO 


In our statement for the fourth distribution of 1955, we were given 150 credits 
for this. Why does a work of this length, 16 minutes, receive only 150 credits 
when a work of less than 3 minutes (on the same statement) receives 375? 


CONCERTO FOR CLARINET AND ORCHESTRA 


This work of 22 minutes’ duration received 1,005 credits. I would like to know 
why a work of 3 minutes received 150.75 credits on the same series of programs 
over the same network by the same sponsor and performing groups. According 
to the latest plan of publisher distribution, a work of this length should receive 
20 points, or 20 times the amount given to a 3-minute piece. 


THEME FROM THE LOST HOUR 


Why did this song receive only 32.40 credits for 9 playings? Furthermore, it 
was played 12 times, according to my records. 


Morning show (TV show) 


Why is a playing on the Morning Show given only 1.68 credits? Furthermore, 
many of these works are of longer than 3 minutes’ duration. A small, but blatant, 
discrepancy is the fact that 20 playings of Mice on Roller Skates received 35.67 
credits. Why not 33.60, to be consistent? My records show that this selection 
was performed 34 times, not 20. As if this were not enough, the following selec- 
tions which were performed did not appear at all: 


The Grasshopper and the Ant Little Bunch of Grapes 
Bremen Town Musicians Flying Through 

The Three Witches A Long, Black Coat 
Tug of War Long, Long Ago 

The Tortoise and the Hare Fleetwood Harry 
Three Big Sillies Slower Than Slow 

The Parakeet The Mill Race 

The Little Witch Down to the River 


Three Bears Suite 








POLICIES OF ASCAP 259 


The following titles were given credit for one playing, yet my records show that 
they were performed twice: 


Little King Polka Golden Touch 
Obediah Tall, Yellow Man 
Blues Is a Lady One, Two, Three, Four, Jive 


Tomorrow Is Another Day 
Finally, the following were given 2 performances while our records show that 
they were performed 3 times: 
When Winter Comes Ring a Levio 
It’s Magic (T'V show) 


Why were selections on this program given only 2.19 credits? In addition, 
my records show the following performances not listed by you at all: 


Finale in C Crystal Ball 

Chinese Magic Kmpty Trunk 
Playoff Sadie Caravan Afghanistan 
Blash Voodoo 

Forty Years Backward Orientale 
Liberty Egyptia 


Fanfare 

In addition, the following were given only one performance, yet my records 
show that they were performed twice: 
Ring a Levio Big Little Things 
Frankie Laine Show (TV show) 

Why were each of the following selections given only 3.75 credits while other 
performances on this same show received 375? 
Blash What’s That Noise on Bourbon Street 
Young People Dream Doo Da Di’tt 


Furthermore, the following selections were performed on this series of shows, 
according to my records, but do not appear in our statement at all: 


Screamdoit Scuttlebut 
Sailing Viva la Schmo 
He Is To Allo 


In addition, the following selections were, according to my records, performed 
twice, while your statement shows one playing each: 


Contrary 
Slide Out 

Finally, it is most confusing, to say the least, to find that 35.67 credits were 
given Mice on Roller Skates when our records show 20 playings for this song on 
this series of shows. Please keep in mind, as I stated above, that 1 playing on this 
show received 375 credits. 
Producer’s Showcase (TV show) 

Why were the 20 titles, listed as ‘‘20 playings, ete.,”’ given a total of only 60.60 
credits? Certainly, 1 playing of a single song on this show is worth more than 
60.60. 


Music Room (CBS—Radio) 


Sonata, Opus 9 for Piano, was performed on the same program and the same 
day as Prelude and Dance No. 2 and Tarantella. We were given 22 credits on 
the latter 2 works, even though Prelude and Dance No. 2 is at least 4 minutes in 
duration. Furthermore, and even more inconsistent, is the fact that Sonata, 
Opus 9 for Piano, does not appear on this statement at all. This work is 14 
minutes in playing time. These maladjustments must be corrected, and I expect 
to receive the proper adjustments in our next statement. 
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Strike it rich theme 


We find it most confusing that the performance credits on the very same pro- 
gram fluctuate most illogically as follow: 


| 
| Total | Performance 





| playings | points 
Television: | | 
4th distribution, 1954_- a = ; : 77 | 54.97 
Ist distribution, 1955__._._- sien ee a sexeeae 78 | 59. 10 
2d distribution, 1955 : tin ; a . 67 | 23. 23 
3d distribution, 1955_-__-- ebceitelsnciin ainiintintetsnds : ; . 72 | 17. 48 
4th distribution, 1955_.-.-....------- snitttit iva i sadn 67 187.77 
Radio: | 
4th distribution, 1954__ sabes din tbat diipetednialrdia tie ; : ‘ 64 12, 54 
Ist distribution, 1955______ : ; : 66 | 12. 93 
2d distribution, 1955_-- ; ee minions 65 | 13. 19 
3d distribution, 1955 aoa Sea - re . 67 159. 69 
4th distribution, 1955__--- cpekiopecaeners : 75 | 13. 07 
} 


Alec Templeton show (TV show) 


Only some of the selections performed on this series of shows were given 3 points 
each. Listed below are songs for which no credit was given at all: 


Toccata Hey Ho, Mayo 

Mozart Meets, ete. John Perl 

Sousa and Strauss in Reverse [Improvisation on Strauss 

Stuart Can Do It Impressions of the Saints 

Play the Price Hazy and Blur 

Ridin’ Through the Rye Impressions of H. M. 8. Pinafore 
Mary Had a Little Lamb A Live Angel 

Dorsey Blues A Talk About Hank 


Furthermore, Mendelssohn’s Spring Song was given 0.60 credits. Why does this 
song differ in point value from the other songs performed on this same program? 


SENIORITY AND AVAILABILITY 


I would like to be advised to what extent seniority and availability have 
credited to the following songs which have been in the ASCAP repertoire for a 
great number of years: 


Scherzo by M. P. Goldman Bon Spin 

Av yi Mor’ua Huapanoo No. 2 
Italian Polka Poses of the Snake 
On the Hudson Toy Balloon 


Stan Kenton Show, Music 55 (TV show) 

How do you arrive at 81 points for a performance on this show which, according 
to my records, took place on August 30, 1955. The following songs were per- 
formed: 


Rag Picker’s Rag High Trumpet 
Portrait of Lombardo Forever and Ever and Ever and Ever 
Ken Stanton Bend, Shuffle and Twist 


Ballade De Ballet 


You have credited us with 41 playings for a total of 682.50 performance credits. 
How was this figure arrived at? 


My Little Mule 


You have credited us with 34 playings for a total of 440.50 performance credits. 
How was this figure arrived at? 
Orpheus in the Underworld 

Starting with a performance on November 20, 1954, we have carried on cor- 
respondence concerning the proper adjustments for the 12 songs involved. As 
late as November 9, 1955, you asked for a copy of this work. On November 22, 
1955, we included the material with a letter to you and have, as yet, not even 
received word acknowledging your receipt of the material. Since the adjust- 
ments in this case are fairly substantial, it is not unreasonable, after a period of 
more than a year, for us to ask that these adjustments be made immediately. 
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ORIGINAL MUSIC 


Exactly what does original music mean? Such a designation which includes 
no titles at all can only lead to great confusion, as per the following: 

Original music, 69 playings, 79.43 performance credits. 

Original music, fourth quarter, 4.40 credits. 
Waltz Antique 

Why does this song, performed on a network show, receive only 11 points? 


Mr. FrespMan. An ASCAP music publisher is probably the only 
businessman who must constantly compile necessary papers in 
preparation for a lawsuit. Put into other words, this is the same as 
saying that a publisher must not only earn his money as a publisher 
receiving performances, but must earn it again with great time and 
energy to receive a part of what he is entitled to. 

Incidentally, Mr. Hammerstein mentioned that Lindy’s and the 
Brown Derby were the pipelines to the society. A small publisher 
and writer cannot afford to go to Lindy’s. 

To prove that the administration of ASCAP uses the most blatant 
tactics, I should like to offer for your examination a letter written to 
the special classifications committee, the first step in the grievance 
— ‘e machinery, dated September 20, 1955, and a letter dated 
July 1, 1957, approximately 2 years later, stating that an appeal of 
this same grievance had been withdrawn. 

May I offer here, then, exhibits 23, 24, and 25. 

Mr. Roosrveir. The exhibits will be accepted for the record. 

(Exhibits 23, 24, and 25 are as follows:) 


Exuisir No, 23 
JuLy 27, 1955. 
SpectAL CLASSIFICATION ComMMiITrEE, ASCAP, 
New York, N. Y. 

GENTLEMEN: I should like to appear before your committee to discuss Alec 
Templeton’s improvisations, with respect to classifying his works as original 
compositions, rather than arrangements of public domain material. 

Thank you. 

Sincerely yours, 
Guy FREEDMAN, 
Vice President, Alec Templeton, Inc. 





Exuinit No. 24 
SEPTEMBER 20, 1955. 
SPECIAL CLASSIFICATION COMMITTEE, ASCAP, 
New York, N. Y. 

GENTLEMAN: On July 27 last, we wrote to you asking to appear before your 
committee to discuss Alec Templeton’s improvisations with respect to classifying 
his works as original compositions, rather than arrangements of public domain 
material. While it is understandable that your committee did not meet for the 
summer months, I would consider confirmation of my requests of July 27 to have 
been in order. 

If we don’t hear from you, we will assume that you did not receive this second 
request. 

Thank you. 

Sincerely yours, 
Guy FREEDMAN, 
Vice President, Alec Templeton, Inc. 
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Exurpit No. 25 
AMERICAN SociETy OF CoMPOsERS, AUTHORS AND PUBLISHERS, 
New York, N. Y., July 1, 1957. 
Re Alec Templeton, Inc., Appeal 
Mr. Guy FREEDMAN, 
Vice President, Alec Templeton, Inc., 
New Rochelle, N. Y. 

Dear Mr. FREEDMAN: Thank you for your letter of June 28. We have 

marked the above appeal “‘withdrawn.” 
Sincerely yours, 
HERMAN FINKELSTEIN. 

Mr. FreepMAN. May I just read a sentence or two in this. 

The first letter, dated July 27, 1955, addressed to the special classi- 
fication committee, reads: 

“IT should like to appear before your committee to discuss Alec 
Templeton’s improvisations, with respect to classifying his works 
as original compositions,”’ et cetera. 

e And then on September 20, to the same special classification com- 
mittee: 

» “On July 27th last, we wrote to you asking to appear before your 
committee to discuss Alec Templeton’s s improvisations with respect to 
classifying his works as original compositions,” et cetera. 

‘While it is understandable that your committee did not meet for 
the summer months, I would consider confirmation of my requests of 
July 27 to have been in order.” 

It is important to realize that the withdrawal is 2 vears after the 
filing of my original request to appear before the classification com- 
mittee, the first step in the grievance proceeding, and Alec Templeton, 
Inc., at this time had still not appeared before the arbitration panel, 
the last step. In other words, it took 2 years to negotiate the clas- 
sification committee and the appeals board. If we had chosen to 
continue an appeal instead of settling the procedure, it might have 
taken another 2 years before a final decision was reached. 

During all this time, none of the inequities complained of had been 
remedied. The result was that after 2 years, a settlement was forced, 
paying us approximately 27 cents on the dollar. The ultimate result 
was that I was required to sell my business. 

Mr. Roosrvetr. Those exhibits are what? 

Mr. FreepMan. Exhibit 26 is so-called Minutes of Meetings of 
Special Classifications Committee, November 15, 1955. 

Mr. Roostveit. When you say “so-called minutes,” what do you 
mean by that? 

Mr. FreepMan. We usually understand minutes as being recorded. 
May I read? 

Mr. Rooseve tt. I do not think it is necessary to read the minutes. 
What I would like to know is: Who prepared them and are they signed 
by anybody? 

Mr. FreepMan. No, this was sent to me by the administration at 
ASCAP as being minutes of meeting of the special classifications 
committee, November 15, 1955, minutes of publishers classifications 
committee meeting, June 12, 1956, and minutes of special classifica- 
tions committee, August 20, 1956. 

Mr. RooseEve tt. In other words, the record will show these minutes 
-_ supplied to you by an officer of ASCAP—the record will show 
that. 
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Mr. FreepMan. The administration—— 

Mr. Finkeuster1n. They purport to be extracts. 

Mr. Roosrvett. I want to know whether these minutes, as you 
have quoted them, have specificially been sent to you by the adminis- 
tration of ASCAP? 

Mr. Freepman. Yes. I think it is interesting to see, however, 
that all—— 

Mr. Roosrve rt. Are these the full minutes that were sent to you? 

Mr. FreepMan. These are the only minutes that were given to me. 

Mr. Roosrve.t. I didn’t ask you that. I asked whether these are 
all that the administration sent to you concerning those dates? 

Mr. FreepMan. Exactly. Iam sorry, yes, sir. 

Mr. Roosrvge.t. Thank you. 

Mr. SHEEHAN. When you use the expression, ‘‘the gentleman was 
forced,’’ what do you mean by “forced?” 

Mr. FreepMaAN. Simply that I was forced to accept it, because if I 
did not I would receive nothing. In that instance, then, there was no 
choice but to accept it. 

Mr. Roosrve.tt. You would receive nothing at that time. You 
mean prior to an appeal? 

Mr. FreepMan. That is correct. 

Mr. Finkexistein. He did have an appeal. I have it. 

Mr. Roosrvett. What I want to make clear is that the witness is 
saying he would not receive it without a further appeal—any money. 

Mr. FreepMan. That is correct. 

Mr. Roosrvext. That is all he is claiming. 

Mr. Finkeustern. I have given your counsel the minutes of the 
decision of the board of appeals in which they expressly direct that 
this matter be gone into, so that the information can be supplied. 
And I believe that Mr. Freedman is talking about the result of the 
appeal that he had taken. This is it, if 1 may—TI have already given 
it to your counsel—and [ can hand up an additional copy at this time, 
if the Chair wishes. 

Mr. Roosrevetrt. I don’t think it is necessary. We have a copy 
at the present time. 

Mr. Finkevstern. Thank you. 

Mr. Roosgevett. The committee will ask counsel for ASCAP, 
instead of interrupting as we go along, whether you would make 
notes and at the conclusion of the witnesses’ testimony, if you want 
to come forward to give us any information at that time, we will be 
glad to have you do so. But we want to hear the witness subject 
to the questions by the committee. 

Mr. FInkKELSTEIN. Very well. I appreciate that. 

Mr. RoosEve.Lt. You may proceed. 

Mr. FreepMan. I would like to quote from my letter of December 
4, 1956. This is exhibit 27 addressed to the chairman of the board 
of appeals, after receiving these minutes: 

We are amazed at the inaccurate and fragmentary content of these minutes 
inasmuch as they fail to cover many points of issue raised by Alec Templeton, 
Inc., at the classifications committee meeting. Since I do not recall seeing anyone 
taking notes at these meetings, we should like to inquire how much later these 
minutes were brought to paper. This failure on the part of the society to provide 
accurate minutes covering matters of vital importance, at least so far as Alec 
Templeton, Inc., is concerned seems inexplicable, when one considers the millions 
of dollars that are spent annually by ASCAP in administrative costs. 


Ra er Cer 
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Mr. Rooskve vt. So far as you know from the time that you were 
before the grievance committee, no recorder was present to make an 
actual recording of the proceedings? 

Mr. FreepMan. That is correct. 

Mr. Roosevetr. You may proceed. What is exhibit 28 briefly? 

Mr. FreepMan. Exhibit 28 is a continuation of minutes of meeting 
with board of appeals at ASCAP, December 10, 1956, re Alec Temple- 
ton appeal. I must explain that this was written or dictated by; the 
note 1s: 


When the cartridge containing the tape was turned over 
physically turned over— 


for an additional half-hour taping, it was found later that it did not pick up the 
voices; therefore, this memorandum was dictated on the following day by Mr. 
Guy Freedman, vice president of Alec Templeton, Inc., and Mr. Frederick Fox, 
his representative at the board of appeals meeting. 


May I say this 

Mr. Roosevettr. Do I understand then, Mr. Freedman, at the 
board of appeals as differentiated from the grievance committee, 
that tapes are made of those proceedings? 

Mr. FreepMan. No, sir; I must offer an explanation. When we 
came to this meeting of the board of appeals, that is, Mr. Fox, who 
was my representative and myself, we asked the counsel and the chair- 
man of the board of appeals if it would not be possible to bave a 
stenographer present to take minutes. We were told by Mr. Finkel- 
stein that that would not be possible. 

I then asked if it were possible for me to use a tape-recording ma- 
chine to put these minutes down. Mr. Finkelstein said, “You may 
if you wish. However, the members of the board of appeals will 
limit their comments to questions only.’ 

We then proceeded to take out the tape, set it up and we did have 
a recorded part of it. 

Mr. Roosevett. So exhibit 28 is your summation of the minutes 
of that occasion and not what was received by you from the adminis- 
tration of ASCAP? 

Mr. FreepMan. Exactly. However, if the committee would wish 
I didn’t feel that it would want to be burdened—lI can 

Mr. Roosevett. You point out some of these are your recollections 
and not from the actual tape—you want to point that out? 

Mr. FreepMan. Correct. This is the latter part of the meeting. 
I do have the tape; if the committee wishes, | can supply it to the 
committee. However, I think it might be a little difficult hearing it. 
It didn’t come out too well. [am not an engineer or what have you. 

Mr. Roosrvett. The exhibits will be accepted and marked for the 
record. 

(Exhibits 26, 27, and 28 are as follows:) 
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Exuisit No. 26 


Minutes oF MEETING OF SPECIAL CLASSIFICATION COMMITTEBR, 
NoOvEMBER 15, 1955 


The committee met to consider the extent of originality and to determine 
the credit values to be given for performances of the following material: 
* * * * * + * 


The committee reviewed some memoranda re claims of Alec Templeton, Inc., 
with respect to the compositions Orpheus in the Underworld and Impressions 
of an Italian Opera, and again reiterated that before the claims of Alec Templeton, 
Inc., can be considered they must be furnished with copies of the new and old 
works with the new material designated for their consideration. 


MINUTES OF PUBLISHERS CLASSIFICATION COMMITTEE MEETING, JUNE 12, 1956 


Mr. Guy Freedman, representing Alec Templeton, Inc., appeared before the 
committee and in gene ral sought a clarification of the rules with respect to credits 
for background music. 

Mr. Freedman left with the committee a statement, copy of which is attached. 

After a thorough study of Mr. Freedman’s claim, the committee agreed that 
a reply along the lines of the suggested one attached be sent to Mr. Freedman. 


MINUTES OF SpeEcIAL CLASSIFICATION ComMiITTEE, AuGusT 20, 1956, 11 A. M. 


The committee considered the following works: 
* * * * * * 4 


The following when used vocally, to receive 50 percent because of the lyries 
that have been added: 


Orpheus in the Underworld The Concerto 

Trees Cupid’s Arrow 

To Be, Or Not To Be The Hades’ Galop 
Thwarted, Thwarted The Busy Bee 

The Orgy Comes the Revolution 
An Old Love Dies Brunswick, Maine 


The Metamorphosis 


Exuipit No. 27 
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New Rocwe.iz, N. Y., December 4, 1956. 


CHAIRMAN, Boarp oF APPEALS, ASCAP 
575 Madison Avenue, 
New York 2 o3. nN. F. 

Dear Sir: We are in receipt of Mr. Herman Finkelstein’s letter of November 
28, 1956, and the attached “‘pertinent excerpts from the minutes of the publishers 
classification committee and the special classification committee for November 15, 
1955, June 12, 1956, and August 20, 1956, insofar as they relate to Alec Templeton, 
Inc.” 

We are amazed at the inaccurate and fragmentary content of these minutes 
inasmuch as they fail to cover the many points of issue raised by Alec Templeton, 
Inc., at the classification committee meetings. Since I do not recall seeing anyone 
taking notes at these meetings, we should like to inquire how much later these 
minutes were brought to paper. This failure on the part of the society to provide 
accurate minutes covering matters of vital importance (at least as far as Alec 
Templeton, Inc., is concerned) seems inexplicable when one considers the millions 
of dollars that are spent annually by ASCAP in administrative costs. 

We protest against such proceedings, which places our representative at the 
board of appeals meeting under the severest handicaps, as well as the presentation 
of the issues of our case at possible future forums; however, we will reconstruct 
the discussions with the classification committees for the benefit of our repre- 
sentative. 

We wonder whether Mr. Herman Finkelstein’s request of November 28 and 
Mr. John Tasker Howard’s request.of November 2 for a ‘‘written siatement”’ 
was caused by the lack of records in connection with our protests to the classifica- 
tion committees. We have referred to the articles of association, section 6 B and 
we note that “* * * the board of appegsis shall entertain his appeal and give 
him an opportunity to appear in person or by any other person of his own selection, 
including a member of the society, if he so desires, or to present his appeal in writing 
or both * * *,” 

Therefore we shall appear in person on Monday, December 10, 1956, at 1:30 
p. m. before the board of appezls in the ASCAP board room. We are indeed hrppy 
to comply with this request for appearance since some of these points of issue have 
been under dispute for more than 2 years, 

Sincerely yours, 
ALEc TrempPLeTon, INc. 
Guy FREEDMAN, Vice President. 
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Exurpit No. 28 


CoNTINUATION OF MinutTEs oF MeetiInGc WitH Boarp or AppEAts aT ASCAP, 
DECEMBER 10, 1956, RE ALEC. TEMPLETON, INC., APPEAL 


Notre.—When the cartridge containing the tape was turned over for an addi- 
tional half-hour taping, it was found later that it did not pick up the voices; 
therefore, this memorandum was dictated on the following day by Mr. Guy 
Freedman, vice president of Alee Templeton, Inc., and Mr. Frederick Fox, his 
representative at the board of appeals meeting. 

After the letter which was read to the members (exhibit 1), it was stated by 
Mr. Freedman that the chairman of the classification committee (June 12, 1956, 
meeting) replied that the classification committee could not waste the time of the 
committee answering the questions contained in exhibit 1. Mr. Freedman also 
stated the chairman declared that that committee rules on all programs having 
to do with background and nonbackground music. Mr. Freedman also stated 
that while he was reading the list of questions in exhibit 1 at the classification 
committee meeting on June 12, 1956, one of the members of that committee 
sitting next to Mr. Freedman stated, in a quiet voice directly to Mr. Freedman, 
“T wish I knew the answers to these questions.’”’ Mr. Finkelstein, general counsel 
for ASCAP, asked Mr. Donald Gray, the representative of the publishers classifi- 
cation committee at this board of appeals meeting, whether he recalled the state- 
ment made by the chairman of the classification committee meeting on June 12, 
1956. Mr. Gray replied that he did not remember such aremark. Mr. Freedman 
was not certain whether the statement was made by Mr. Louis Bernstein, who 
was indicated on the brief minutes of the meeting as chairman of the classification 
committee, or Mr. Max Dreyfus. Mr. Finkelstein asked Mr. Freedman if he did 
not recognize the physical differences between these two individuals. Mr. 
Freedman replied that his cursory acquaintance with these two men would not 
insure that he would definitely recognize one from the other. Mr. Freedman had 
erroneously believed that the statement had been made by Mr. Dreyfus. Mr. 
Fox asked Mr. Freedman if it was not true that Mr. Murray informed Mr. 
Freedman, at a subsequent meeting between the two, that the statement had been 
made by Mr. Bernstein and not Mr. Dreyfus. Mr. Freedman admitted that this 
was so. Mr. Fox again reiterated, at this point, that if an exact transcript had 
been made of the classification meeting of June 12, then there would have been 
no question regarding this matter as to what was said and by whom. 

Mr. Freedman introduced his second major classification of grievances, namely, 
the “theme song.’’ He pointed out that Mr. Hans Lengsfelder openly stated at 
the last general meeting of ASCAP that the theme of the Martin Block network 
show over ABC, Make Believe Ballroom, has been receiving full credit whenever 
it is played as atheme on the program. It was further stated by Mr. Lengsfelder, 
at the last general meeting, that this theme had not been published. Mr. Freed- 
man asked why the theme entitled “Strike It Rich’ from the catalog of Alec 
Templeton, Inc., received only one-one hundredth of a credit, when the category 
of Strike It Rich theme was no different from that of the Make Believe Ballroom. 
The chairman of the board of appeals, Mr. Abel Baer, answered that his board 
would investigate this matter. Once more Mr. Freedman asked that Mr. Hans 
Lengsfelder be brought before the board of appeals to testify to the creditabi.ity 
of his (Lengsfelder) statements concerning Make Believe Ballroom. Mr. Freed- 
man stated that he had heard that there were other themes similarly given full 
credit, which did not fulfill the specifications provided under the ASCAP rules on 
theme songs. Mr. Baer asked Mr. Freedman to supply the committee with the 
titles of additional theme songs being given full credit, and Mr. Freedman replied 
that he would comply with this request within approximately a week. Mr. 
Freedman mentioned that there was at least one song in the Alec Templeton, Inc., 
catalog, Big Ben Bounce that fulfilled the ASCAP requirements for themes to 
receive full credit and yet did not ever receive the proper credit. Mr. John 
Redmond stated, at this point, that it was very important for the board of ap- 
peals to know if this theme had met all requirements, such as publication, com- 
mercial recordings, and 10 network performances. Mr. Baer asked Mr. Freed- 
man if he would submit proof of these requirements, and Mr. Freedman promised 
that he would. Mr. Freedman promised to submit additional examples of 
works from the Alec Templeton, Inc., catalog which were, and are used as themes, 
and did not and are not receiving proper credits. 

Mr. Freedman then brought up the third general category of grievances, which 
is public domain material. He stated that he heard that Stanley Adams, former 
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president of ASCAP, was receiving full credit for the public domain tune entitled 
“La Cucaracha.’’ He then asked that if this were so, all the works in public do- 
main which are in the Alec Templeton, Inc., catalog should be given equal credit. 
Mr. Baer stated that Mr. Adams was not actually receiving full credit, but 
rather half credit for La Cucaracha. He further stated that this matter of the 
status of credits on La Cucaracha received by Stanley Adams had been brought 
to the attention of the board of appeals in connection with a previous case and 
that, therefore, he knew that it was receiving half credit. Mr. Fox then asked 
Mr. Baer what were the extenuating circumstances which made it possible for 
this public domain arrangement to receive half credit rather than the credits al- 
loted to public domain arrangements under the rules of ASCAP (one-sixth of a 
point, recently changed in the October 1, 1956, distribution plan to one-fifth of a 
point). Mr. Baer replied that he did not know the reason for this exception but 
that he would look into this matter. Mr. Baer referred to the specific complaint 
of Alec Templeton, Inc., concerning Orpheus in the Underworld. Mr. Baer asked 
the nature of the complaint. Mr. Freedman explained that Alec Templeton, Inc., 
had originally received one-sixth credit for the arrangement of this material, and 
later was allowed one-half credit, as a result of the classification committee ruling. 
Mr. Baer asked, at this point, whether this tune was really in the public domain. 
Mr. Freedman explained, with the help of Mr. Douglas Moore, that Orpheus in 
the Underworld was a complete opera, composed by Offenbach, with a libretto 
originally in French. It was further explained to Mr. Baer that an English libretto, 
as well as English lyrics to many arias were written by Edgar Eager, and subse- 
quently performed on the Chicago Theater of the Air. Mr. Freedman stated 
that the committee which ruled on this work was sent a copy of the English lyrics 
and that the board of appeals could refer to these lyrics. Mr. Moore asked Mr. 
Freedman if this version by Edgar had ever been performed in its entirety, and 
Mr. Freedman stated that it had, but could not name the specific place, except 
that it was a summer circle in the Round Theater in Pennsylvania. 

The fourth and final general category of grievances, namely, loggings, was now 
introduced by Mr. Freedman. He stated that in checking the statements re- 
ceived from ASCAP by Alec Templeton, Inc., he found that network loggings are 
highly inaccurate. He went on to say that he had compared the Alec Templeton, 
Inc., statements with the statements of important writers in the Alec Templeton, 
Inc., catalog and found that in many instances the number of playings allocated 
to each title were not the same. Mr. Freedman added that these comparisons 
covered the same period of time. He asked that the board of appeals explain such 
discrepancies. Mr. Abel Baer asked that Mr. Freedman submit instances of 
these discrepancies, and Mr. Freedman replied that Mr. Murray had a listing of 
many pages, which include these grievances. Mr. Baer asked if Mr. Freedman 
had a copy of this and Mr. Freedman produced it. When Mr. Baer asked for this 
copy, Mr. Fox advised Mr. Freedman to leave it with the chairman. Mr. Freed- 
man did so and entered this listing as exhibit 3. In addition to this listing, Mr. 
Freedman promised to submit instances of discrepancies in the number of playings 
covering the same period of time between Alec Templeton, Inc., statements and 
writers’ statements. 

Mr. FreepMan. At a meeting before the special classification com- 
mittee on June 12, 1956, I asked specific questions concerning the 
methods employed for the logging and determination of credits for 
music in its various usages. When this list of questions was read to 
the committee, Mr. Bernstein, one of the members, answered simply 
that the committee had no time to waste in answering these ques- 
tions. Attached to this copy of the list of questions, is a letter to 
me in answer by Mr. Murray (exhibits 29 and 30). 

Mr. Roosrve.tr. They are accepted. 

(Exhibits 29 and 30 are as follows:) 


Exuripit No. 29 
MEETING WitH SpeciAL CLASSIFICATION ComMMmiITTEE, ASCAP, JuNrE 12, 1956 


' 

Since the second quarter of 1955, ASCAP has had a precise formula for all 
theme songs. In this kind of a situation we members know the status of a selection 
used asa theme. However, there are many situations where there seems to be no 
precise formula, but rather arbitrary rulings by some persons unknown. 
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For instance, is there a formula in regards to what constitutes background 
music as against nonbackground? 

Have certain programs been set up as dramatic programs and, therefore, the 
music used on those programs considered in the nature of background? 

Also, is there a specific ruling that works of extended performing time, when 
used on dramatic shows, will not be given weighted credit based on their extended 
performing time? 

When an extended work is used on a variety show and supposedly given full, 
weighted credit, and only apportioned a certain percentage of that weighted 
credit, what precise formula is employed to determine this percentage? 

Is it the board of directors or the classification committee? 

Is it a committee consisting of members of the board? 

Is it a committee appointed by the board? 

Is it an individual connected with logging or distribution of credits? 

Do they have special qualifications to rule on such matters with which they 
may be concerned? 

If one of these above or others are so charged, do these delegated people monitor 
specific shows and bring in their considered opinions which is then translated 
into credits? 

To be specific: 

1. Trio for flute, oboe, and piano (Star Tonight). 

2. Concerto for clarinet and orchestra (Woolworth Hour). 

3. Who decides that vocals are given full credit and instrumentals on the same 
program are one-hundredth of a point? (Morning show, many months. It’s 
Magic.) 

1. Where is the ruling referred to concerning playons, playoffs, and introduc- 
tions? In checking performance sheets I have seen other well-known numbers 
that receive full credit when used as playons, playoffs, and introductions (Frankie 
Lane Show). 

5. If we are not entitled, according to the rules, to full credit, I cannot accept 
it (final paragraph, Lane Show). 

6. Is there a list of definitive dramatic shows, and, if so, who determines the 
nature of the music used on each show? (Producers Showcase.) 

7. What was the precise formula 6 months prior to the second distribution of 
1955 for themes? (BBB fulfilled this.) 

8. Who heard Mendellsohn’s Spring Song and determined that this is an ar- 
rangement and should therefore receive one-fifth of a point? (A. T. Show.) 


9. How long must a member wait for determination to be given proper adjust- 
ments? (Orpheus.) 





JUNE 29, 1956. 
Mr. StaNLEY N. BARNEs, 
Assistant Altorney General, 
United States Department of Justice, Washington, D. C. 

Drar Mr. Barnes: We are enclosing a copy of a letter, dated June 29, to 
Mr. Richard Murray. We are enclosing, as well, a copy of the prepared state- 
ment referred to in this letter. 

The questions raised in this prepared paper refer to what we claim are inequities 
which were never properly distributed to us by ASCAP. 

Sincerely, 
Guy FREEDMAN, 
Vice President, Alec Templeton, Inc. 





Exurait No. 30 


AMERICAN Society OF ComposERs, AUTHORS, AND PUBLISHERS, 
New York, N. Y., July 13, 1956. 
Mr. Guy FREEDMAN, 
Vice President, Alec Templeton, Inc., 
New York, N. Y. 

Dear Mr. FREEDMAN: I regret the delay in advising you of the publishers 
classification committee’s determination of the questions you asked at the meeting 
of June 12, 1956. You will recall that you left with the committee a statement 
outlining the questions. 
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The committee requested that I advise you of their considered conclusions to 
the following effect: 

The respective classification committees—that is, the publishers classification 
committee with respect to matters dealing with publisher classification, and the 
writers classification committee with respect to matters dealing with writer 
classification—are the source of all decisions with respect to classification and 
are the sole authority for the formula applicable in any instance to a given 
performance. 

I have been instructed to advise you that no specific programs have been set up 
as dramatic programs, but the nature of the program establishes whether it is 
dramatic or musical. When the nature of the program has established it to be 
a dramatic program, the formula as to what constitutes background music as 
against nonbackground in such a program is that all music used except featured 
music is background use. 

Featured music is established by the music being used vocally on the program 
or a visual instrumental rendition being made and finally, if the composition has 
attained 20,000 or more credits, then the use of that music will be considered as 
featured and receive full credit. 

With respect to works of extended nature used on such programs, if such 
works are not rendered vocally or shown visually—instrumentally—they will 
receive background credits based on the duration of the use shown on the program, 

When an extended work is used on a variety or musical show, the duration of 
the music from the extended work is established and the weighted credit given 
for that applicable time. 

From time to time when the above cannot be determined from programs sup- 
plied, some monitoring has been done to establish the facts. 

The answers to the specific questions you ask, No. 1 to 10—and 10 seems to have 
been stricken from the list, leaving 9 questions—are as follows: 

1. Trio for flute, oboe, and piano as used on the Star Tonight program of 
September 29, 1955: This is a half-hour program and the program as submitted 
to us shows a total of 15 compositions performed. There was nothing on the 
program to give any indication of the duration of each performance. Accordingly, 
in view of the fact that there were 15 compositions performed on a half-hour 
program, it was not believed possible that one work, having a duration of 16 
minutes, would be performed in its entirety, leaving a balance of 14 minutes for 
commercials and the performance of 14 additional numbers. Accordingly the 
number was given credit on the basis of the performance approximating 3 minutes; 
i. e., one credit. This resulted in a total of 150 credits for the network program. 

2. Concerto for clarinet and orchestra (Woolworth Hour). This is a 1-hour 
program and from the avialable information, in addition to the commercial an- 
nouncements and the talks by Donald Woods and bridges composed for the pro- 
gram by Percy Faith, there were 14 compositions performed. The work as you 
know in its complete form runs for 22 minutes. For this particular program, 
considering the additional 13 compositions, bridges, etc., the work was given 
credit on the basis of there having been a use of somewhere between 6 and 10 
minutes, which resulted in a value of 5 credits, or a total of 1,005 credits for the 
entire program. 

3. This has been answered earlier in the letter, but to repeat, the respective 
classification committees make this decision. 

4 and 5. The Morning Show and It’s Magic. Frankie Laine Show: The re- 
spective classification committees dedided that the words “‘playon, playoff, intro- 
ductions, theme songs’’ were all included in the term ‘‘theme songs’’ under the 
plan of distribution. As you know, for any composition used as a theme (in- 
cluding playons, playoffs, introductions, and themes), in order to receive full 
credit it must have accumulated 20,000 or more credits. 

6. This question has also been answered above. There is no list of specific 
programs that have been set up as dramatic programs. The nature of the program 
establishes when it is dramatic or musical. 

7. The precise formula for the fourth distribution of 1954 with respect to 
themes. I quote from the plan of publishers distribution applicable at that time: 

“Theme songs—for the purpose of allocating credits to theme songs, all uses of 
a theme song shall be credited as follows: 

“‘A theme song which prior to being a theme song was a well-known and recog- 
nized copyrighted musical composition will receive the same credit as any other 
song, except as follows: 

“For all uses within the first 60 minutes of any given 2-hour period, a 
theme song will receive credit for only 1 use, regardless of the number of 
actual uses during said 60-minute period. 
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“For additional uses during the second hour (or fraction thereof) of such 
2-hour period, the theme song will receive additional credit for only 10 percent 
of a use, regardless of the number of actual uses during such second hour. 

“Tn no event shall a theme song be credited with more than 1.1 uses during 
a — 2-hour period, regardless of the number of actual uses during such 
period. 

‘All other theme songs, irrespective of whether the song is on a commercial-rate 
program or on a sustaining program and irrespective of the hour or day of the week 
when such program is given, will receive credit during any given 2-hour period as 
follows, regardless of the number of actual uses during such period. 

“For performances by less than 3 instruments, one-tenth of 1 percent of a 
point. 

“For performances by 3 or more instruments, 1 percent of a point. 

‘“‘In case there shall be any question as to the category under which any par- 
ticular theme song or songs shall come, the classification committee shall decide.’’ 

8. Mendellsohn’s Spring Song and the determination of whether it should re- 
ceive one-fifth of a point. This composition has been receiving credit as an ar- 
rangement of a work in the public domain. It has been referred to the special 
classification committee for determination as to the extent of its originality and, 
when that committee makes its determination, if any adjustment is in order, it 
will be made at that time. 

9. How long must a member wait for determination to be given proper adjust- 
ments? (Orpheus): Just as soon as any adjustment necessary is established, 
such adjustment is reflected in the member’s accounts. 

If any of the above requires further clarification, I will be happy to submit any 
further questions to the committee for the needed clarification. 

Sincerely yours, 

AMERICAN Society oF Composers, 
AUTHORS, AND PUBLISHERS, 
R. F. Murray. 


Mr. FreEepMAN. May I read, because I think this is very pertinent, 
some of the questions that I asked? 

Mr. Rooseve tt. If it is all right, I think it would be better to let 
them appear in the record, and they will be published in the record 
at this point. The reporter will include them. If we may hurry along 
at this time. 

Mr. FreepMan. Thank you. 

Mr. Roosrvett. You may proceed. 

Mr. FreepMan. This letter show how difficult it is to understand 
the rules and regulations as set forth by the administration. It is 
my contention apropos the definitions of the various usages of music, 
that the application of the rulings on background, theme, et cetera, 
cannot be determined unless the actual performance was watched or 
listened to, 

Soon after the settlement was made in 1957, Mr. Murray sug- 
gested that our firm be sold, in order to enable me to accept a position 
as head of the symphonic and concert division in ASCAP. The 
reason for this suggestion as to a sale was that it is a rule that an 
employee of ASCAP may not be a member as well. I wonder why 
ASCAP thinks it necessary to guard against a conflict of interest with 
respect to people with no power, that is, ASCAP’s employees, some 
of whom earn as little as $45 a week, but is quite willing to allow a 
conflict of interest with respect to certain members of the “power 
house,” each of whom gains in the neighborhood of $1,500,000 a year 
by reason of their position. 

Mr. Roosevertt. I want to question that last statement. I 
assume that you do not mean that, just because they are a member 
of the board of directors, they get a million and a half dollars? 

Mr. FrRreEepMAN. No. 
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Mr. Roosreverr. Then I think it imputes that, and I think 
should be stricken from the record, because it does impute that. 

Mr. Freepman. I merely mean that they do get more than they 
are entitled to. 

Mr.Rooseve tt. If you want to say that, that is all right. 

Mr. FreepMAN. May I, then? 

Mr. Roosrverr. You certainly may. 

Mr. Freepman. All right. In accordance with the suggestion of 
Mr. Murray, Mr. Frank Connor, Carl Fischer’s representative on the 
board of directors, after a meeting one day held at the ASCAP offices, 
told me that he had heard that our firm was on the block, and asked 
what the price might be. Mr. Connor’s proposition was that Carl 
Fischer purchase my 50-percent shares of the firm and continue as 
partner with Alec Templeton. This was an obvious device by Mr. 
Murray to force me out of business and to gain our catalog for a 
member of the board. My partner refused. 

Mr. Brown (Missouri). That point, Mr. Freedman; are you 
certain it was an obvious device—obvious to you or obvious to 
everybody? 

Mr. FreepMan. No; that is my opinion; it was obvious to me. 

Mr. Roosrevetr. Very well, proceed. 

Mr. FreEepMAN. Later, at the request of Mr. Murray, Mr. Fred- 
erick Fox asked that I call Mr. Dreyfuss, of Chappell, another board 
member, and discuss the possibility of selling our catalog to him. 
Mr. Templeton and I decided to sell, finally, to a nonboard member. 

I did want to make a statement here. [I have seen a chart which 
shows the earnings of some of the firms of board members for various 
quarters of the years 1954-55. This chart indicates exactly how much 
these firms received in performance moneys, as well as for seniority 
and availability. 

The following board members were paid for each $100 in perfor- 
mance moneys the amouuts listed below, for seniority and availa- 
bility. For each $100 in performance moneys, Shapiro Bernstein 
received an additiona) $133. Harms, Inc., one of the Warver Bros., 
subsidiaries, $165; Carl Fischer, $126; Miller Music, $130; T. B. 
Harms, of the Chappell group, $125; Mills, $138. Let me show you-— 

Mr. Roossvetr. Before you proceed, the committee will require 
that you identify where you saw this chart, whose chart it is, et cetera. 

Mr. FreepMan. It is a chart which Mr. Lengsfelder showed me, 
and I am sure that he will be glad to offer it. 

Mr. Roosrvett. Well, where did he get the chart? Do you have 
any information where he got the chart? 

Mr. FreepMan. No; I don’t. 

Mr. Roosrevetr. Do you know who prepared the chart? 

Mr. FrerepmMan. I don’t know. He showed me this chart. 

Mr. Roosevett. Mr. Freedman, the chart has absolutely no value 
to the committee unless we have some identification of it. I could 
prepare a chart and if you want to hand me a chart it will have no 
value at all. 

Mr. FreepMan. May I ask, Mr. Chairman, that when Mr. Lengs- 
felder is allowed to rebut, or whoever may be asked to testify again 
that he explain that? 

Mr. Roosevett. Mr. Lengsfelder will not be given an opportunity 
to rebut. Counsel for you “and Mr. Le ngsfelder will be given an 
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opportunity to rebut, but not to put in new testimony. Rebuttal is 
not the place where new testimony comes in. If you want to submit 
the chart, produce it. I cannot accept or have any faith in that 
kind of statement. 

Mr. WeinstreIn. May I have permission at the afternoon session 
to produce that chart? 

Mr. Roosevett. Provided that it is properly identified. 

Mr. Wernstern. I will find out the full sources. 

Mr. Roosevett. You may proceed. 

Mr. FreepMan. Let me show how a new firm has to operate. 
Frank Music, a most successful publishing firm, which own the scores 
of such hits as Pajama Game, Guys and Dolls, Damn Yankees, 
Kismet, and many other hit songs, received during this period for 
availability and seniority- 

Mr. Roosrve tr. Are you still referring to this chart? 

Mr. FreepMan. Yes. 

Mr. Roosrvett. You cannot go on with this chart until it is sub- 
mitted in evidence and the chart is before us. 

Mr. FreepMan. I didn’t realize that. I am sorry. 

Beside the imposition of such highly subjective factors as the 
so-called seniority and availability credits, I should like to cite to 
this committee the method by which Alec Templeton, Inc., was 
deprived of the seniority and availability credits which had been 
accumulated by its ASCAP predecessor, Axelrod Publishers. 

Alec Templeton, Inc., became a member of ASCAP in September 
1953, and in February ‘of the following year bought the copyrights 
of Axelrod Publishers, assuming that it was also purchasing the 
seniority and availability credits in ASCAP of these copyrights— 
to make this clear, our purchase was comparable to buying the assets 
of a company, assuming we had also bought the goodwill. Approx- 
imately a year later when Alec Templeton, Inc. first received a 
statement from ASCAP covering these copyrights, we discovered to 
our surprise that the availability and seniority accumulated by 
these copyrights had been denied us. In other words, we would not 
be paid out of the 45 percent of ASCAP publisher revenue covered 
by the availability and seniority funds. 

Mr. Roosrve tr. These had been previously established by Axel- 
rod? 

Mr. FreepMan. That is correct. 

Mr. Roosrvetr. You may proceed. 

Mr. FreepMan. Upon investigation we were told by ASCAP that 
there was a secret rule, not even known to our attorney who negotiated 
the sale, or to Axelrod, that the mere purchase of copyrights will not 
transfer their availability and seniority credits in ASCAP. 

Mr. Roosrevetr. You have made a reference to a secret rule? 

Mr. FreepmMan. May I say this—— 

Mr. Rooseverr. Who in ASCAP told you about a secret rule? 

Mr. FreepMan. Mr. Murray explained when I came to him, when 
I discovered this, that there was a rule. 

Mr. Roosrvetr. Did he say it was a secret rule? 

Mr. FreepMan. He did not say that. 

Mr. Roosevett. That is what you say here, you say there was a 
rule? 
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Mr. FreepMan. He said it was not known, so not being known I 
assumed that it was secret. 

Mr. SHEEHAN. The rule was not known to him. 

Mr. FreEpMAN. It was known to Mr. Murray who told me about it. 

Mr. Roosrvetr. Has the rule ever been published? 

Mr. FreepMan. To my knowledge, no. 

Mr. Roosevetr. Did Mr. Murray make the rule, did he identify 
it to you so that you could find out whether or not it had been 
published? 

Mr. FreepMan. No, he did not. He simply told me. 

Mr. Roosrvett. Did you make any effort to find out whether or 
not it had been published? 

Mr. FREEDMAN. Yes. 

Mr. Roosrvetr. And you were unable to find out? 

Mr. FreepMAN. I was unable to find it. 

Mr. Roosrvett. You may proceed. 

Mr. FreepMAN. To acquire availability and seniority rights, we 
were told, one must purchase the firm itself, not merely its copyt rights. 
We thereupon attempted to buy the Axelrod firm but were then told 
by ASCAP that the Axelrod firm had ceased to be a member, and 
therefore its availability and seniority had lapsed. 

It should be pointed out that ASCAP was aware of our negotiations 
for the Axelrod firm immediately after they had occurred. The soci- 
ety, had it acted in good faith, could have informed us, as an ignorant 
new member, how to acquire its seniority and availability. Instead, 
the society sat back, let us make this mistake, and offered us no 
possibility of redress. The money we lost, of course, went into the 
pot for the others. This, mind you, is a society which is presumably 
acting in the best interests of its members. 

Mr. SHEHAN. You speak about yourself as being told of a rule. 
Apparently, you had an attorney helping you to negotiate this con- 
tract; did you not? 

Mr. FreEepMAN. Yes, sir. 

Mr. Sueenan. Did he contact ASCAP to find out all of the things 
one has to do in order to properly take over the firm and get its 
privileges? 

Mr. FreEepMAN. I don’t know. I would have to ask him. 

Mr. SHEeEenAn. If somebody goes to sleep on the job we, certainly, 
cannot be responsible for that. If you hired an attorney, someone 
somewhere along the line should have found out in order to get all of 
the privileges of this Axelrod firm. 

Mr. FreEepMAN. It seems to me that if it were in some bylaws or 
in some rule or regulation, or what have you, there never would have 
been any question. 

Mr. SHEEHAN. I do not argue with you on that. I think off-hand 
if you take over any membership in any society you have to find out 
what all of the rules and regulations are in order to get membership. 

Mr. Rooseve tr. I think the witness testified that to the best of 
his belief that this rule was not published. And, of course, it is not 
ASCAP’s duty to come into a negotiation voluntarily in any business 
that one of its members may be doing in buying out somebody else’s 
If the witness is making the point that the rule was not available, 
that, of course, is subject to proof. And the witness has stated that 
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to the best of his belief it was not available. The committee can 
inquire into that. 

Mr. Sueenan. That is why I asked the question whether he or his 
attorney did determine from ASCAP what the rules were. He says 
he didn’t, but apparently he does not know whether or not his attorney 
did. Is that right? 

Mr. FreepMANn. That is correct. 

Mr. Brown (Missouri). Might I interrupt here? I think the com- 
mittee should take an interest in the rule itself. We have been told 
that ASCAP membership is based on certain property rights and so 
forth. In this instance certain moneys have been accrued for avail- 
ability and seniority credit to be claimed at a future date. And in 
this instance, it would appear that if Axelrod, or whoever the publisher 
was, had lost its availability and seniority, that there would then be 
some property rights just left begging because they did not go to 
Axelrod according to this testimony, and they did not accrue to the 
purchaser. 

So when we get into further testimony I would like to pursue that. 

Mr. Roosrvett. Perhaps, the witness would like this afternoon, if 
he can, to find out in answer to Mr. Sheehan’s question, whether his 
attorney did obtain all of the available information that he could get 
from ASCAP with relationship to its rules and its bylaws and pertinent 
matters. 

Mr. Freepman. I will try to reach him by telephone. 

Let me give you an example of the complete helplessness in which 
the small publisher finds himself. 

In 1954, we discovered the three secret criteria—this is in answer to 
the testimony before—compliance with which gave a song used as a 
theme full credit: (1) a commercial recording; (2) publication of the 
piece; and (3) at least 10 network playings. 

During this time the tune, Big Ben Bounce, by Alec Templeton, 
met all three requirements. In addition, it was a theme on more than 
one program. Nevertheless, when the statements for this period were 
received, it was shown that the credits allocated to Big Ben Bounce 
as a theme were a fraction of what they should have been, according to 
this set of rulings. When this discrepancy was brought to the atten- 
tion of the administration, we were informed that a new set of regula- 
tions had been made by the board of directors governing the credits 
to be allocated to a theme song. 

Mr. Roosevett. It would be helpful to the committee if you would 
identify these so we may ascertain whether they were published and 
available prior to the date of this hearing. If they were not published 
by that date, that is one thing. If they were, it would seem to me 
that it was your job to find out about the set of rules. If they were 
not that is another matter, I repeat. 

Mr. FreEepMAN. My point is that at the time I brought this to the 
attention of the administration, that ruling was published, the one 
referred to—the 1, 2, and 3—and that it was only when I requested 
clarification that I found that there was a new rule, not yet published. 

Mr. Roosreve.t. That is a fine point and we want that authenti- 
cated. We want the time of the publication of the new ruling. We 
want the time of your request so that we may tie the two things 
together. 
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Mr. FreepMan. You will have that. We shall have it. This new 
set of rules now required that a theme must have accumulated 20,000 
credits in order to receive full credit when used as a theme. Only old 
tunes with years of playing behind them, could accumulate this num- 
ber of credits. Presuming, of course, and this presumption is not 
always safe, that ASCAP had decided to log the tune in the first 
place. Since the catalogs of the “power house’’ consist mainly of old 
songs—hence songs which possibly could have accumulated this 
number of credits—it is obvious the rule was passed by the older 
publishers to stifle the newer ones. 

Mr. Roosrve.tt. Obvious to you? 

Mr. FreepMAN. Yes. 

Mr. SHeenan. But an old publisher who has gotten hold of a new 
song published within the last year would be in the same position that 
your firm is, wouldn’t it, with reference to that particular song? 

Mr. FreepMan. That is correct, Mr. Sheehan, and I would like to 
add that that is one of the reasons why these old publishers have so 
few hits these days. 

This 20,000 credit rule which I will not now explain in detail, is 
one of the rules in the so-called distribution formula [demonstrating 
distribution formula on chart]. There seems to be some question 
whether, even if this rule was validly adopted, it is being validly 
administered, but I am not going to enlarge on that. What I am 
going to demonstrate is that this rule was enacted secretly by the 
representatives of the older, larger publishing firms, firms controlling 
about 90 percent of the songs, say, 10 years and older, the “‘power- 
house,” so that for each dollar ASCAP pays out for a performance 
of a new song, it will pay out a thousand dollars for the performance 
of an old song. 

Mr. Brown of Missouri (presiding). What is this exhibit? 

Mr. Wernstern. That is already marked in evidence. 

Mr. FreEpMAN. It is in evidence already. I am referring to—— 

Mr. Brown of Missouri. Thank you. 

Mr. FreepMan. Remember, three-fifths of a publisher member’s 
total income comes from ASCAP. Alec Templeton, Inc., had spent 
a year promoting a song, Big Ben Bounce, and at the end it received 
one-thousandth of its expected return. The only reason we were 
given was the “powerhouse” so decided. 

Mr. Brown of Missouri. I am interested in your statement of 
three-fifths of the income—that is your experience? 

Mr. FreepMan. And the experience of other publishers with whom 
I have discussed this. 

Mr. Brown of Missouri. Do you say with any finality that applies 
to all publishers? 

Mr. FreepMan. No, sir, the great majority of publishers; because 
there are some publishers—such as, well, 1 won’t mention the names— 
but there are some publishers, whose catalogs consist mainly of non- 
copyrighted material, what is called in the trade “library music;”’ 
Beethoven, Brahms, and so on. 

Mr. Brown of Missouri. You will tell the committee then there is a 
possibility that that figure might vary all over the lot, three-fifths of 
the income figure? 

Mr. FreepMan. I wouldn’t say it varies too much. But it might 
vary, depending on the particular firm. If we were to strike a median 
I would say that that is about it. 
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Returning to the Big Ben Bounce, I submit a newsletter (exhibit 31) 
sent out during this period by Tommy Edwards, one of the leading 
‘disk jockeys in Cleveland, attesting to the fact that Big Ben Bounce 
was among the top 10 tunes in this area. In addition, I should like 
to offer the list of 10 network programs on which Big Ben Bounce was 
performed (exhibit 32). 
Mr. Weinstein. May that be received? 
Mr. Brown of Missouri. Yes, indeed, without objection. 
(Exhibits 31 and 32 referred to are as follows:) 


Exuisir No, 31 


WHITFIELD. Once again I need 8 by 10 photos of your stars, whether you’re 
with a record company or on promotion, please send photos for my files for 
future use. Here’s another bit of news for you fellows who have the occasion 
to bring record personalities around for interviews: I have invoked a new ruling 
that will not permit an interview with a performer who has appeared on the 
station less than 3 hours before. We get many complaints from listeners who 
get tired of hearing the same person twice in just a few hours. Danny Winchell 
pens that he’s been married 4 weeks now. The 4 Aces open at the Skyway 
Lounge next Monday. Ralph Marterie plays at Chippewa Lake Park Thursday 
(29th). Al Calder has returned to New York with young Tommy Prisco in tow. 
They made many friends here in Cleveland. Ken Greenglass has two tremendous 
stars in his “stable.’”’ Jackie Lee and Edye Gorme, both doing well here. Alec 
Templeton will be in Cleveland this coming week to plug his goodie Big Ben 
Bounce. Joe Foley works the Cabin Club this weekend with local accordion 
man Gene La Marca. That new Blooper album put out by Jerry Blaine is a 
lulu; listen to it if vou get a chance. Thanks to Lew Magram for the mention 
in his Shirtales newsletter. Hope I get to New York soon to stock up on more of 
those marvelous cuff links. You fellows in the trade ought to see his shop if you 
haven’t already; it’s at 818 Seventh Avenue. 

Songs to watch: Everything, Jack Gold; They Were Doing the Mambo, Les 
Brown; The Peddler Man, Dean Martin; An Affair of the Heart, M. Whiting; 
Smile, Frank Chacksfield; both sides of the new Julius La Rosa; Said, Bob 
Stewart; Does Your Heart Beat for Me, Voices Three; Altar of Love, Lola Dee. 


COUNTRY STYLE 


We certainly had a good weekend at the Circle Theater last Saturday night— 
SRO for Tex Ritter. Tonight we’re having Jack Cardwell and Luke McDaniel 
as our guests on stage. Woody Woodell is now a regular feature on our stage; 
he’s currently with WAKR TV in Akron. Local western band leader and 
square-dance caller, Jimmy Kish gets married today. Found out last week that 
my name is in lights all week long on the marquee of the Circle Theater—golly, 
dad, I’m in show business. Another issue of the Record Review came in this 
week from Bill Lowery down in Atlanta, Ga. That wraps up the country style 
for this week. 

Songs to watch: Hideaway Love, Texas Jim Robertson; Make Believe Heart, 
Noel Boggs; Show Me That You Love Me, Al Terry; Banjo Twist, McCormack 
Bros.; I’m Comin’ Over Tonight, Rod Morris. 





TOP POP TEN TOP COUNTRY TEN 
1. The Little Shoemaker, Gaylords. 1. The Drunken Driver, F. Huskey. 
2. Cara Mia, David Whitfield. 2. You Can’t Have My Love, Jackson 


3. Sh Boom, The Crewcuts. and Gray. 


4. Chapel in the Moonlight, Kallen. 3. I Don’t Hurt Anymore, H. Snow. 
5. High and the Mighty, L. Holmes 4. Don’t Drop It, Terry Fell. 
and J. Desmond. 5. Even Tho, Webb Pierce. 
6. Half as Lovely, F. Sinatra. 6. Rose Marie, 8. Whitman. 
7. The Man That Got Away, J. Gar- 7. Looking Back To See, The Brownes. 
land. 8. There’ll Be No Teardrops, Wms. 
8. Cinammon Sinner, Tony Bennett. 9. Can’t Judge a Book, Wiseman. 
9, Three Coins, Four Aces. 10. Once and Only Once, D. Glenn. 


10. Big Ben Bounce, A, Templeton, 
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These listings are to be construed as what is being played on my show and is 
not intended to show what is selling in the stores. 
That’s it for another week—all the best, 
Tom Epwarps. 


Exursit No. 32 
Bic Ben Botnce, By ALEC TEMPLETON 
Recorded on Atlantic; Published by Alec Templeton, Inc. 

Network playings: 
Dave Garroway Show, NBC, December 31, 1954 
. Look Up and Live, CBS-TV, November 7, 1954 
. Person to Person, CBS-TV, September 3, 1954 
The Big Preview, NBC, June 19, 1954 
Second Chance, NBC, September 22, 1954 
Dave Garroway, NBC, September 25, 1954 
Jack Gregson, ABC, June 24, 1954 
Sammy Kaye, ABC, December (1st or 2d week), 1954 
Dave Garroway, NBC, September 2, 1954 
Ruby Mercer, Mutual, July 26, 1954 

11. Community Chest, ABC, October 13, 1954 

12. Dance Time, Mutual, November 8, 1954 

13. Bruce and Dan, Mutual, December 3, 1954 

Etc., ete. 

Theme on: 

1. It’s Your Baby, Mutual, Noon: Five times a week, Monday through 
Fridav. Started either December 1954 or February 14, 1955. Chicago 
(WGN) started February 28, 1955. 

2. Dinner Date, Mutual: Started December 13, 1954, or January 3, 1955, 
or December 20, 1954. (According to Mutual it was carried on ap- 
proximately 150 stations.) 

3. Man From Times Square, Mutual: Started December 20, 1954, and per- 
formed from 2 to 5 times a week. 

Note—Big Ben Bounce was given 65 plavings in each of the statements issued 
for the second and third distributions of 1955. 


Mr. FreepMAN. May I also offer the example of a similar experi- 
ence with another song. One of our copyrights was the winner of 
the disk derby, the so-called prize trade plug, which guaranteed it 
& minimum of 1,500 plugs—that is, performances—on the Columbia 
Network in 1 week. May I offer in evidence (exhibit 33), a copy of 
a record, called a demonstration recording, taken off the air, proving 
that My Little Mule was the winner that week in the disk derby, 
and therefore received in the ensuing week the minimum of 1,500 
performances. 

Mr. Brown. The committee will accept the exhibit for its files, 
or could accept the exhibit for its files only. There is no way that it 
could beceme a part of the record. May I suggest to the witness that 
the reference to it is sufficient evidence in this instance, and that that 
exhibit not be included in the files? 

Mr. Wernste1n. May I submit it for the information of the com- 
mittee? 

Mr. Brown of Missouri. Yes, indeed. May I ask one question 
on that point? You say that the winning of the disk derby guaran- 
teed you a minimum of 1,500 performances. How is that based? 

Mr. FREEDMAN. The next sentence—may I go ahead and then the 
exhibit will show that? 

Along with this recording is an article clipped from Billboard 
magazine, dated April 23, 1955 (exhibit 34), about 8 weeks before 
My Little Mule won this prize. May I read the first sentence? 


a 
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Mr. Brown of Missouri. Yes. 
Mr. FrerepMan. This is dated April 23: 


Freddie Robbins new CBS Network Dejay Service Disk Derby, may well become 
the prize plug of the trade with its promise of from 2,000 to 3,000 guaranteed 
local and network plugs each week to the CBS radio record of the week. 


I am a little conservative. 

Mr. Brown. He says it meant 2,000 to 3,000, but you said it meant 
1,500? 

Mr. FreepMan. I am a little conservative. 

Mr. Brown of Missouri. Which one is right? 

Mr. FreepMan. I would rather accept Billboard. 

Mr. Brown of Missouri. But do you have any specific proof that it 
was 1,500? 

Mr. FreepMan. I think I was being conservative. 

Mr. Brown of Missouri. It is calculated on the basis of the number 
of times played and the number of stations carrying the program 
and so forth? 

Mr. FreepMan. Well, they say, “local and network plugs’— 
that means individual performances. 

Mr. Brown of Missouri. Proceed. 

Mr. WEINSTEIN. May that be received? 

Mr. Brown of Missouri. Yes, indeed. 

(Exhibit 34 referred to is as follows:) 


Exuisit No. 34 
[April 23, 1955] 
Rospsins’ CBS “Disk Dersy’ May Become TRADE Prizz-Pivua 


New York, April 16.—Freddie Robbins’ new CBS network deejay series ‘“‘Disk 
Derby”’ may well become the prize-plug of the trade with its promise of from 2,000 
to 3,000 guaranteed local and network plugs each week to the ““CBS Radio Record 
of the Week.’’ 

In an effort to line up new releases for the show’s weekly record competition, 
producer-director Lou Melaned persuaded some 200 CBS radio affiliates to guaran- 
tee each week’s winning disk a certain number of local plays. In addition to this 
incentive and the record’s initial exposure on the Robbins’ show, the weekly wax 
winners will also be aired extensively over other CBS network radio shows, 
including the ‘‘Amos ‘n’ Andy” series, “Sunday Afternoon,’’ and the Rudy Vallee 
program. 

The format originally called for the selection of two daily winners, but it has 
since been changed to spotlight nine new releases during the first three broadcasts 
each week, with the winning disk determined by audience applause on the fourth 
day. 

Some record companies are reportedly a bit wary of entering new releases in a 
network competition—thinking being that if the disks lost, it might hurt their 
sales appeal. 

However, guests with new records lined up for the show’s first week of broad- 
casting include RCA Victor’s Lena Horne, Perez Prado, Matt Dennis and Terri 
Stevens; Coral’s McGuire Sisters and Alan Dale; Decca’s Carmen McRae; 
Cadence’s Archie Bleyer. 

Robbins hopes to give copies of each release to every member of the studio 
audience at each broadcast. However, some of the companies reportedly balked 
at supplying 250 free disks so the amount may be sliced to a few door prizes. 


Mr. FreepMan. This article states how important winning the 
disk derby is, in terms of performance. In spite of this, the total 
number of credits reported to us on our statement for this tune My 
Little Mule by ASCAP for the quarter, that is, 3 months, was less 
than 1,000. 
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May I offer for the record at this time the answer to the question 
that the chairman asked earlier? The 20,000 credit rule was first 
published October 1, 1956. 

Yet another example of the burden of proof falling upon the pub- 
lisher, is with reference to foreign performances. As a serious music 
publisher, a large part of our “performances was gained in foreign 
markets. Imagine then our surprise when Alec Templeton, Inc., 
received from the society only a fraction of the foreign performances it 
expected. Inquiries were made, correspondence ensued between our 
company and the society. 

The only way it is possible to obtain moneys on performances in 
countries other than Great Britain, Sweden, and Canada, is to have a 
spy in the society who sees the original remittance list, thus enabling 
you to submit proof of performances in these nonlogged countries, 
with a protest to the society. 

Mr. Brown of Missouri. Do you feel that this is your opinion, is 
it not? 

Mr. FreepMan. Yes, sir. This is purely personal. 

Mr. Brown of Missouri. You may proceed. 

Mr. FreepMan. An example of such a correction after protest is 
evidenced by a letter dated March 26, 1957, from the society, stating 
that Alec Templeton, Inc., would be credited with performances of 
Five Tableaux for Cello and Orchestra performed in Holland in 1955 
(exhibit 36). 

Mr. Brown of Missouri. This exhibit is a letter from the society? 

Mr. FREEDMAN. Yes, sir. 

Mr. Brown of Missouri. Was it in response to a letter from you? 

Mr. FREEDMAN. Yes, sir. 

Mr. Brown of Missouri. Do you have a copy of your letter to the 
society? 

Mr. FreepMan. I should have it in my files. I did not offer it. It 
was a letter which requested that this performance, this particular 
performance, be looked into. 

Mr. Brown of Missouri. I see. The committee will accept it on 
those terms without objection. 

(Exhibit 36 referred to is as follows:) 


Exuisit No. 36 


AMERICAN Socrety oF Composgeks, AUTHORS, AND PUBLISHERS, 
New York, N. Y., March 26, 1957. 
Vice President, Mr. Guy FREEDMAN, 
Alec Templeton, Inc., 
New Rochelle, N. Y. 

Dear Mr. FREEDMAN: We are in receipt of your letter of March 7 regarding 
performances of certain works in the catalog of Alec Templeton, Inc. 

As you know, foreign societies do not indicate in their distribution statements 
to us the date and place of the performance; however, it would seem that Canadian 
Music Sales Corp. is your agent for Canadian territory and we would, therefore, 
suggest that you have them check the performances referred to in your letter. 

Following our telephone conversation regarding a performance of Bernard 
Wagenaar’s Five Tableuax for Cello and Orchestra in Holland, we find this work 
listed in the BUMA statements for 1955, and the amounts received by us will 
be included in our next general foreign distribution, together with moneys re- 
mitted to us by other foreign societies, without any deduction. 

Sincerely yours, 


Rupour Nissi, 
Foreign Department. 


j 
| 
| 
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Mr. FreepMan. It was later, of course, impossible to tell whether 
these performances had actually been credited. However, it is 
probable they were not, as the total receipts from ASCAP for foreign 
performances for that period proved to be less than $75. 

It might be stated here that the society lumped all foreign perform- 
ances on the checks received without any statement attached—this 
was on the stub of the check—as we do our United States performances. 

As evidence of the laxity in ASCAP’s relations with its sister 
society in Canada, CAPAC, I should like to offer in evidence a letter 
by the society stating that the records in ASCAP had been marked 
to indicate Symphony No. 3, Opus 48, by Paul Creston, had become 
the property of Alec Templeton, Inc., as of September 1, 1955 (ex- 
hibit 37). 

This is exhibit 37, may I read it? 

Mr. Brown of Missouri. All right. 

Mr. FreepMaAN. It is a letter from Mr. Nissim, who is in charge of 
the foreign performances, and it says: 

Dear Mr. FreEpMAN: In re Symphony No. 3, Opus 48, by Paul Creston, 
this will acknowledge the receipt of your letter of September 12, advising that as 
of September 1, 1955, Alec Templeton, Inc., is sole copyright owner of the above- 
named work, our records are being marked accordingly. 

Mr. WernstTEIN. May it be received? 

Mr. Brown of Missouri. Without objection. 

(Exhibit 37 referred to is as follows:) 


Exuipnit No. 37 


AMERICAN Society OF COMPOSERS, AUTHORS, AND PUBLISHERS, 
New York, N. Y., September 13, 1956. 
In re Symphony No. 3, Opus 48, by Paul Creston. 
Mr. Guy FREEDMAN, 
Vice President, Alec Templeton, Inc., 
New York, N. Y. 

Dear Mr. FREEDMAN: This will acknowledge the receipt of your letter of 
September 12, advising that as of September 1, 1955, Alec Templeton, Inc., is the 
sole copyright owner of the above-named work. 

Our records are being marked accordingly. 

With kindest regards, 

Sincerely yours, 
Rupour NIssiM. 

Mr. FreepmMan. Along with this letter I should like to show a com 
munication from CAPAC to Canadian Music Sales, the representa- 
tive of Alee Templeton, Inc., in Canada (exhibit 38). I should like 
to read this one sentence from this letter, from Mr. T. St. Clair Low, 
who was the representative at the time, who said: 

Attached please find a copy of a memorandum received from CAPAC in con- 
nection with some inquiries you have been making about performances of your 
copyright— 
and I refer here to their memorandum, to Mr. Low— 

CAPAC’s memorandum to Mr. Low 


Symphony No. 3 by Paul Creston. I can find no record of a performance of this 
work. But again, we did not analyze all network programs in 1955. Also— 


and this is the important part— 


our records show G. Schirmer as publisher, not Alec Templeton, Inc. 
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Mr. Brown of Missouri. You state, however, that you had a letter 
from ASCAP? 

Mr. FREEDMAN. Yes, sir. 

Mr. Brown of Missouri. In which they stated that Opus 48, 
Symphony No. 3, was your property? 

Mr. FreEpMAN. Yes, sir. 

Mr. Brown of Missouri. Is that correct? 

Mr. FREEDMAN. Yes, sir. 

Mr. Wernstern. That is exhibit 37. 

Mr. Brown of Missouri. That will be received without objection. 

Mr. WernsteEIn. And also 38? 

Mr. Brown of Missouri. It will be received. 

(Exhibit No. 38 referred to is as follows:) 


Exuisit No. 38 


CaNADIAN Music SA.tss, Corp., Lrp., 
Toronto, Ontario, May 1, 1957. 
Mr. Guy FREEDMAN, 
Alex Templeton, Inc., 
New Rochelle, N. Y. 

Dear Guy: Attached please find a copy of a memorandum received from 
CAPAC in connection with some inquiries you have been making about per- 
formances of your copyrights. 

I wish you would read these comments, and let me know what further action 
you wish me to take. 

Yours very truly, 
CANADIAN Music Sates Corp., Ltp., 
T. Sr. Ciarr Low. 


Memorandum to Mr. Low: 

The following items have been checked thoroughly with our records. Herewith 
the details: 

(a) Gothie Piano Concerto, by Alec Templeton, performed by TSO over CBC 
network October 21, 1955. This performance appears in our Concert Hall distri- 
bution of June 30, 1956. Since we did not analyze all network programs in 1955, 
this performance could have been in a period not analyzed. 

(b) Concerto for Clarinet and Orchestra, by E. Siegmeister, performed on the 
Woolworth Hour. To my knowledge, we have never received any United States 
program to be analyzed in the last 2 years. 

(c) Symphony No. 3, by Paul Creston. I can find no record of a performance 
of this work. But, again, we did not analyze all network programs in 1955. Also, 
our records show G. Schirmer as publisher, not Alec Templeton, Inc. 

(d) Celestial Vision, by Paul Creston. I can find no record of a performance of 
this work in the Concert Hall distribution. 

(e) My Toy Balloon, by N. Slonimsky, performed by Quebec Symphony 
Orchestra, October 15, 1955. I ean find no record of this performance; neither 
can I find the Quebec Symphony program for this date. I do have a program for 
October 16, 1955; no mention of this work, though. 

(f) Alec Templeton performances. Alec Templeton never has a set program 
for his concerts and the titles are never listed. Also, encores are never shown on 
the program. 


Mr. Brown of Missouri. In this it is stated that the records of 
CAPAC show that the same work belonged to G. Schirmer, a board 
member, rather than Alec Templeton, Inc. Do you think that could 
have been just a mistake? ' 

Mr. FreepMan. It could have, but, as I pointed out earlier when a 
publisher received 41,000 credits in adjustments retroactively, it does 
not seem credible that so many mistakes can be made. ‘Therefore, 
the performances which may have been given of this work in Canada 
were credited to G. Schirmer rather than Alec Templeton, Inc. In 
other words, ASCAP never notified CAPAC of the change of copy- 
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right ownership, and we lost our Canadian money. Towhom? Toa 
member of the board. 

Mr. Brown of Missouri. Are you certain that ASCAP did not 
notify CAPAC of this fact? 

Mr. FrrepMan. I would not know, sir. I only know that CAPAC 
informed our representative that their records did not show that they 
belonged to Alec Templeton, Inc., and that was a letter dated 2 years 
later. In other words, the letter from Dr. Nissim, of ASCAP, was 
dated September 13, 1955, and the letter of May 1, 1957, the memo- 
randum states that “as of that time,’ or approximately then, it had 
not been. 

Mr. Brown of Missouri. But your original correspondence from 
ASCAP; does it include a copy of a letter to CAPAC or anything like 
that? 

Mr. FreepMan. No, sir. I would not have such a copy. 

Mr. Brown of Missouri. So, you are assuming that somewhere 
along the line there was not notification given? 

Mr. FREEDMAN. This, we can assume. 

Mr. Brown of Missouri. At this point, we are going to have to 
recess and go to the floor of the House. And, as per the instructions 
of the chairman, we will resume this afternoon at 1:30. 

Mr. FREEDMAN, at this time, we will proceed with your testimony 
for an additional 30 minutes. We are very cramped for time, and I 
wondered if during the noon hour you could summarize or adjust 
your testimony in order to get it completed within the 30 minutes? 

Mr. FreepMAN. I shall, sir. 

Mr. Brown of Missouri. We shall appreciate it very much. The 
committee will stand in recess until 1:30 this afternoon. 

Mr. FINKELSTEIN. May I request, for the record, the name of 
the attorney? 

Mr. Brown of Missouri. Let the record show that Mr. Finkelstein 
has requested the name of the attorney who represented Mr. Freed- 
man on a certain matter at a certain time and, perhaps, Mr. Freed- 
man can supply the information. 

Mr. WeinsteIn. We will be glad to give him that information. 

Mr. Brown of Missouri. Thank you. 

(Whereupon, at 12 p. m. the hearing was recessed, to reconvene 
at 1:30 p. m., on the same day.) 


AFTERNOON SESSION 


Mr. Roosrve.tr. The committee will come to order, please. 


TESTIMONY OF GUY FREEDMAN, VICE PRESIDENT OF ALEC 
TEMPLETON, INC., ACCOMPANIED BY FRANK WEINSTEIN, 
COUNSEL—-Resumed 


Mr. Roosrevett. Mr. Freedman, will you proceed? I missed a 
little bit, but I believe you were on page number 22. 

Mr. Freepman. That is correct; the first full paragraph at the top 
of the page, third sentence. 

Mr. Roosrvetr. And I believe my colleague, Mr. Brown, informed 
you that we must terminate you 30 minutes from now. 

Mr. FreepMan. As additional instances proving the inaccuracies 
in the logging and recording of performances are not possibly acci- 

24463—58——19 
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dental, may I offer this committee a letter dated December 17, 1956 
(exhibit 39), indicating discrepancies in the number of performances 
logged for a writer of a given composition and the number of per- 
formances logged for the publisher of the same composition over the 
same period of time. 

To show the amount of work a publisher must do to prove his 
performances took place, may I put in evidence correspondence 
indicating research and time required to receive credit that properly 
should have been granted at the outset (exhibit 40, letter dated May 
6 to the society; exhibit 41, letter dated April 24, 1957, from ASCAP 
to Alec Templeton, Inc.; exhibit 42, letter dated March 27, 1957; 
exhibit 43, letter to the National Symphony Orchestra dated March 
26, 1947, from myself). 

Mr. WeINsTEIN. May all those exhibits be marked. 

Mr. Roosrvett. Yes, they will all be accepted and marked for 
the record. 

(Exhibits Nos. 39, 40, 41, 42, and 43 are as follows:) 


Exurpit No. 39 
DECEMBER 17, 1956. 
Mr. Aspet Barr, CHAIRMAN, 
Board of Appeals, ASCAP, 
In care of Herman Finkelstein, 
New York, N. Y. 
Dear Mr. Barr: As promised, we are furnishing you with the information 
you requested from us at the board of appeals meeting on Monday, December 10, 
1956. 


A. Loggings 

A list of the more flagrant instances of discrepancies in the number of playings 
between writer and publisher statements covering the same titles over the same 
periods. 


Title Number of performances 

Big Ben Bounce Sr eee Aue ae Pes 6, a 37 writer: 50 publisher 
Strike It Rich Sg re Rata tater, pte ahha oe la a 241 writer: 273 publisher 
Symphony No. 3 ee Re an PUR See wanenhee 5 writer: 2 publisher 


It would require an even greater expenditure of time and effort to provide you 
with further cases. It has become increasingly clear to us that the society’s 
logging of the networks is faulty and the local sampling most inadequate. In 
this way we have lost a considerable amount of performance credits. 


B. Background 

A list of titles that receive full credit when used as background. 

For this information I again refer to my reiterated requests to call in Mr. 
H. J. Longsfelder who is known to have made an extensive study of these particular 
inequities, and to record his testimony. 


C. Themes 

Attached is a partial list of network playings of Big Ben Bounce to which I 
personally listened. It is only too obvious that no logging of other stations has 
been made, else the many playings which the recording received on major stations 
throughout the country would have appeared in our statements. I am attaching 
a photostat of one trade report which shows conclusively that Big Ben Bounce 
was one of the top 10 records among dise jockeys. 


D. Public domain 

As stated during my first appearance before the classification committee, I 
refer you to the musical score of Kismet which received full credit as well as La 
Cucaracha and Petite Tonkinoise. These are only a few examples and we feel 
certain that with the opportunity of proper and unlimited research in the files 
of the society, we could unearth others. 

We cannot protest strongly enough against the method used by the grievance 
committee to put the burden of proof on the appellant while the society is our 





POLICIES OF ASCAP 285 


entrusted keeper of the complete records. It seems to us that these committees 
intentionally make the proceedings as costly as possible for the complainant, and 
thus deter members with smaller organizations and limited capital from registering 
complaints. 
Sincerely yours, 
ey Guy FreepMan, Vice President 
Alec Templeton, Inc. 





Exuisir No. 40 
May 6, 1957. 
RupoupH Nissi, 
Foreign Department, ASCAP, 
New York, N. Y. 

Dear Dr. Nissim: We are enclosing photostats of two of Mr. Templeton’s pro- 
grams which were photostated and sent to us by Columbia Artists Management, 
Inc. In addition, you have in your possession for the record, the photostatic copy 
of the letter from Howard Mitchell, conductor of the National Symphony Or- 
chestra which Mr. Cohen of your department caused to be made in the ASCAP 
offices. This should clear up all our claims for performances which were not cred- 
ited to our account as yet. We feel certain that by this time it is realized that we 
will never request credit for performances which are not rightfully due us. 

We are sorry to have delayed the answer to your letter of March 15, 1957, 
concerning Min Skol Din Skol. This is to confirm the quoted statement from the 
Belgian Society contained in that letter. 

Kindest regards. 

Sincerely yours, 
Guy FREEDMAN, Vice President. 
Alec Templeton, Inc. 


P.S. This is to confirm the statement of the Dutch Society in re Big Ben Bounce 
contained in your letter to us dated April 5, 1957. 





ExuHiBit No. 41 


AMERICAN Society OF CoMPposERS, AUTHORS AND PUBLISHERS, 
New York, N. Y., April 24, 1967. 
Mr. Guy FREEDMAN, 
Vice President, Alec Templeton, Inc 
Ne w Roche lle 9 N. z. 

Dear Mr. FREEDMAN: We received your letters of March 3 and 27, regarding 
performances in the concert field, and can now advise you as follows: 

“Sonatina No. 2” by Mel Powell. We received the index card covering this, 
and the three other compositions listed in your letter of March 3, and are marking 
our records ace ordingly. 

“Operation Mambo” by Alec Templeton. The New Haven Symphony Orches- 
tra has confirmed the performance on August 23 as an encore, and the composer 
and publisher will be duly credited with this performance. 

The Kansas City Philharmonic Orchestra confirmed the performance on 
January 19, 1955 (as an encore), but has no record of a performance on January 
18 of that year. 

The same applies to the Buffalo Philharmonic Orchestra which confirmed only 
one performance on January 8. 

Mr. Edward Dougherty, assistant manager of the National Symphony Orches- 
tra, has advised us that the orchestra has no record of a performance of this work 
on March 5, 1955. 

Inasmuch as you intimated in your letter of March 27 that you received com- 
munications from some of these orchestras confirming the pe rformances referred 
to in your letter, we would appreciate receiving copies of these communications. 

With kindest regards, 

Sincerely yours, 
Rupo.F Nissim. 
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Exuisir No. 42 
Marcu 27, 1957. 
Mrs. Kazi Bryrczuk, 
ASCAP, New York, N. Y. 

Dear Kazi: Thank you for your patience and time spent in tracking down the 
symphonic and concert performances for which you had no records. 

Since there were the Buffalo and National Symphony Orchestras performances 
which I claimed and for which you were informed there were none, I have done a 
bit of research and come up with conclusive proof. 

For the purposes of this letter I will quote from correspondence from Willis 
Page, the conductor of the Buffalo Pops Orchestra. When you require the copies 
of these letters, I will be happy to supplv them. 

In a letter dated January 26, 1955, Mr. Page wrote ‘Hope you received the 
tape O. K. We played it as an encore the second week, and it never did have 
much rehearsal * * *’, This refers to Operation Mambo as an encore. 

On December 20, 1954, Mr. Page wrote the following to me. ‘The Buffalo 
Orchestra will be writing you shortly, if they haven’t already. If, by chance, 
you do not hear from them this week, please accept my word that we shall] 
play * * * at my first concert, January 8 * * * My Toy Balloon * * *” 

Incidentally, Ramisi Tick, who signed the slip with the information that these 
two works were not played, was not the manager of the orchestra, The letterhead 
on January 26, 1955, carries the name of Ralph Black. 

Because we have no correspondence relating to the two performances of 
Operation Mambo which I claim were encores with the National Symphony, I am 
writing Mr. Black about this and will notify you of his response. 

Sincerely yours, 





Exuirit No. 43 


Marca 26, 1957. 
Mr. Raupa Buack, 
Manager, National Symphony Orchestra, 
1779 Massachusetts Ave., NW., Washington, D. C. 

Dear Mr. Buack: From time to time we, as publisher members of ASCAP, 
submit a list of performances to the symphonic department of ASCAP, for the 
a of determining proper allocation of credits to the membership. 

We were recently advised that our claim of performances of Operation Mambo 
by Alec Templeton with the National Symphony Orchestra on March 3 and 5, 
1955, as encores was denied by you. 

We realize that it is difficult to keep records of encores since they are not on 
the printed program. In addition, we recognize that a performance of 2 years 
ago may well be forgotten. 

Nevertheless, I recall the performance at the university very well since I had 
worked closely with the composer on this selection and heard it for the first time 
at this concert. May I suggest that you ask some of the members of the orchestra 
who may have particularly excellent memories for such, if they recall this piece. 

While this matter may seem to be relatively unimportant, we, as ASCAP 
members cannot afford to make claims for performances which are not rightfully 
ours. Because we are certain that Operation Mambo was played, we wish to 
have the collaboration of the performing organization. 

We will appreciate your early attention and wish to express our thanks to you 
in this matter. 

Sincerely yours, 
ALEC TEMPLETON, INc. 
Guy FREEDMAN, 
Vice President. 


Mr. Brown. May I see that exhibit 39? 

Mr. Rooseve.tt. You may proceed, Mr. Freedman. 

Mr. FreEepMAN. With all the millions of dollars spent for the 
administrative help of the society (ASCAP expenses are over $4 
million a year (exhibit 44)), I fail to understand why the burden 
of accounting for and proving performances should fall on the small 
publisher, who can ill afford it. Only by persistantly badgering the 
society, writing letters, making telephone calls, digging into the files, 
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and going over missing performances of all kinds, can the small 
eager hope to gain a fraction of what his industry should entitle 


im to by right. 
Mr. Waneeumn. May exhibit 44 be received? 
Mr. Roosreve.t. Where were the figures in exhibit 44 acquired? 
Will you describe it? 
Mr. WernsTEIN. It is on the letterhead of ASCAP. 
Mr. Rooseve rt. Subject to examination by counsel, it will be 
accepted and marked. 
(Exhibit 44 is as follows:) 


Exuisit No. 44 


AMERICAN Society or ComposErs, AuTHORS & PUBLISHERS, 
New York 22, N. Y., June 27, 1957. 
No. 7035. 

Dear Memser: As you know, your president reports to the members the 
operations of your society, biannually in Los Angeles and New York. Although 
well attended, the majority are unable to be present because of other commit- 
ments and distance, either from Los Angeles or New York. The board of direc- 
tors has decided to report to our entire membership annually as soon after the end 
of the year as possible. Hence the enclosed financial statement. 

You will note, from the financial statement attached, that our percentage of 
overhead to gross income is under 18 percent. Our membership now stands at 
3,732 active writers, at the time of our report on March 28, 451 nonparticipating 
writer menbers and 974 active publishers. 

Our 26,351 general licensees include bars, grills, and taverns, hotels, nightclubs, 
restaurants, cocktail lounges, dancehalls, skating rinks, combinations of two or 
more music users, motion picture theaters, drive-ins, and wired music operators. 
There are 3,475 radio stations licensed and 21 national and regional radio networks, 
also 453 television stations and 3 television networks. 

Cordially yours, 
Pau, CUNNINGHAM. 


Receipts, expenses, and distributions for year 1956 


Receipts: 
PEO ONBOR 5 ide ona ds sacecuaawksecseess uteeeee $24, 731, 156. 71 
From interest on U. 8. Treasury bills and notes__..------ 91, 081. 46 
BUGIS EAINOIETID GOON oon oc obs he tiesnwde ce ccicwanncue 72, 991. 92 
MERE cup paceduadaydntadad Hak pawaeee seas ee 24, 895, 230. 09 
Duponnss; Ga per acioaulé: Anu. cin cn cccdsiduas sc cco uw 4, 462, 251. 28 
Balance available for distribution..................--- 20, 432, 978. 81 
Distribution: 
Paid members: 
eas k cc Begtinseasedil. Fouad eases 4, 436, 769. 59 
Pe 6 ciKcwentieiettatetGaddenn caanieaagin 4, 638, 929. 57 
CIO sons isin nee ns earache ana hae e aaeeae 4, 775, 272. 69 
SEE 5 oc nctean a cuoede sah bnunevacawaapenanadbe es 4, 838, 666. 97 
DONS 5.5 tii Ra a re Sa ew de dae EGS 18, 689, 638. 82 
Set aside for payment to foreign societies-_......-.------ 1, 800, 000. 00 


20, 489, 638. 82 
CERTIFICATE 


We have made an audit and examination of your records of revenue and dis- 
bursements as recorded on your books for the year ended December 31, 1956. 
Our examination was made in accordance with generally accepted auditing 
standards and accordingly included such tests of the accounting records and such 
other auditing procedures as we considered necessary in the circumstances. 
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In our opinion, the accompanying statement of receipts, expenses, and distri- 
butions is a true and correct statement of your operations for the year ended 
December 31, 1956, and is in conformity with generally accepted accounting 
principles applied on a basis consistent with that of the preceding year. 

Respectfully submitted. 

Joyce & Martis, 
ScHEDULE A.—Detail of expenses 


Salaries and compensation: 
Home office: 








Distribution = et: 5 $660, 173. 40 
Accounting and auditing . 815, 759. 23 
Executive and general___ 505, 821. 98 
, 501, 754 — 
Branch office___ - 604, 621. 
Legal (including retainers) _ - 272, 094. 83 
—— —— $2, 378, 470. 69 
Branch office expense _ - - ee oP ea: S 491, 852. 58 
Home office expense: 
Rent and electric_-__- es ; fx 148, 328. 60 
Furniture and fixtures and alterations. - : 166, 987. 57 
Building, service, maintenance, and repairs _ _ _ : 28, 634. 72 
Telephone and telegraph _ - - - 24, 889. 17 
Postage _ _ _ - : = . ; 29, 902. 64 
Printing and stationery_ , é j : 57, 022. 10 
Licensing and collections _ _ - ee ‘ thea 96, 268. 62 
meetin JS. Fc ere oe se pitt waiat Leo. ee 84, 402. 18 
Auditing, Joyce & Mattis___ : 24, 770. 00 
Distribution (index, program, and tabulating)__ - 219, 609. 10 
Legal _ : ; ; 53, 637. 08 
Advertising and publicity__ ; 177, 794. 20 
Dues and subscriptions-__ - - _. 34, 330. 06 
Nathan Burkan Memorial _- 13, 394. 37 
Traveling, special membership meetings, and dinners 48, 751. 68 
Committee meetings expense_- 5, 275. 76 
Directors’ fees____ - ; ; 9, 264. 00 
Pension fund (employees ete 93, 201. 84 
Miscellaneous 139, 330. 31 
Relief (members) 136, 134. 01 
PS here ee i a ee ne a ibd i 462, 251. 28 


Mr. FreEepMAN. A iste dated heat 10, 1955, to ASCAP (exhibit 
45) shows the highly inequitable manner in which ASCAP treated the 
concert performances of Alec Templeton, my partner, who, as I have 
stated, is a renowned performing artist. It was proven that Mr. 
Templeton was paying more money to ASCAP as a performing artist 
for the privilege of using his own material, at his own concerts, than 
the society was paying him for the performance of his own works at 
these same concerts. 

Mr. Roosrtvett. May I just suggest that the word “proven” be 
omitted. Just say the letter so states. There is no rebuttal to that at 
this time. And exhibit 45 will be accepted and marked. 

(Exhibit 45 is as follows:) 
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Exurpit No. 45 





Avcust 10, 1955. 


Dr. Rupotr Nissim, 
ASCAP, New York, N. Y. 

Dear Dr. Nissim: Eight months ago, I visited with you at your office and we 
discussed what I conceived to be the highly inequitable manner in which ASCAP 
treats Alec Templeton’s concert performances. You may recall that I proved 
that Mr. Templeton was paying more money to ASCAP as a performing artist 
than he was receiving as a composer, for the privilege of using his own material 
at concerts. In addition, you may remember that we checked some of Mr. 
Templeton’s programs in your files and found that they consisted of approxi- 
mately 40 to 50 percent public domain works, approximately the same percentage 
of Alec Templeton originals, and finally about 5 percent of the ASCAP catalog 
other than Alec Templeton. You agreed that this was an unusual situation and 
that you would speak to the committee and would let me know what they had 
to say. 

In all these 8 months, I have heard absolutely nothing from anyone at ASCAP 
concerning this situation. I believe no one would consider my request unreason- 
able at this time to insist that I be given a proper explanation and adjustment of 
these inequities that have been accumulating for many years. 

Sincerely yours, 
Guy FREEDMAN, 
Vice President, Alec Templeton, Inc. 


Mr. FreepMan. ASCAP continually talks of the contributions 
various famous composers have made to the society. As a policy, it 
pays royalties to names rather than to performance. It must be 
stated emphatically that royalties should be paid on the basis of 
performances, regardless of whether a song has become a hit. Whether 
or not a song is a hit is a purely subjective valuation. Music written 
by an unknown, if it receives the performances, should receive 
royalties, and a celebrity without performances should receive none. 
Moreover, there are types of music that can never achieve stardom. 
This music, nevertheless, is most important to the repertory of the 
society. Such music is the instrumental music used on radio and 
television stations, playgrounds, fairs, and so forth, religious music, 
educational music, and works of a cultural nature, 

Mr. Roosrvett. May I ask you there, Mr. Freedman, I presume 
that you apply the same standard to this type of music as you do to 
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the other—that you want it to receive credit only on the basis of 
performance? 

Mr. FreEDMAN. Yes, sir. 

A good deal of time has been spent discussing hit songs. It can 
be safely stated that the overwhelming majority of the hit songs of 
recent years have come from the catalogs of those publishers who are 
not on the board, nor do they share in that 55 percent of the total 
income which is allocated to the board members. It would be bad 
business if the board members were not to promote their old songs. 
They have ruled themselves a premium on these “oldies” of 3 to 1 
on performances, and 1,000 to 1 on themes. 

Some board members have tried to intimidate the members at 
general meetings by telling them that the airing of their complaints to 
outside agencies such as the Government, the courts, or the Justice 
Department, will not be tolerated. 

Mr. Roosrvett. What page are you on now? 

Mr. FreEpMAN. That is a statement that I have added since. I 
am sorry, I should have told you that. 

Mr. Roosevett. Had you completed that last sentence? 

Mr. FREEDMAN. No; there is just one more. 

I submit an explanatory letter about this to Mr. Deems Taylor, as 
exhibit 45-a. 

Mr. Rooseve tt. Letter from whom? 

Mr. FreepMan. From me to Mr. Deems Taylor, dated November 
13, 1957. 

Mr. Roosevetr. Again, I wouldn’t accept that testimony unless 
you make the statement that you claim intimidation, and that you 
submit as evidence of that intimidation this letter. 

Mr. FREEDMAN. Yes. 

Mr. Roosrvetr. Because again, this is your statement of intimida- 
tion, and certainly no one, not having seen the letter, would have any 
way of knowing what is even in the letter. 

Mr. FREEDMAN. We all recognize that 

Mr. Roosevetr. And, as a matter of fact, I think at this point, in 
fairness to counsel for ASCAP, you should read that letter for the 
record. 

Mr. FreEpMAN. It is quite a lengthy item, and they have a copy 
of it—as a matter of fact, I sent a copy to Mr. Paul Cunningham, in 
addition to the original. 

Mr. Roosevetr. Will you show it to counsel for ASCAP so that he 
may identify it for his own purposes. 

Mr. FINKELSTEIN. This is all news to me, Mr. Chairman. 

Well, this is a statement that Mr. Freedman made at an earlier date, 
and we want to read it in the record now for whatever it is worth, 
Mr. Chairman—— 

Mr. Roosevett. I think that it should be submitted to counsel. 
I want to read it, because if it is a letter which deals with improper 
conduct, I would want to be awfully sure that it stated facts and not 
just conclusions of the writer, and’ that it bore on specific instances 
claimed by you to be intimidation and so forth, and therefore, we will 
leave the inclusion of it in the record subject to examination by 
counsel, if you will pass it up to counsel now, please. 

You may proceed. 
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Mr. FreepMAN. We all recognize that music is used both as enter- 

tainment and for cultural purposes. I claim that symphonic and con- 
cert music is discriminated against, especially in the latest distribution 
plans, by the directors of ASC AP. By examining the ASCAP dis- 
tribution formula (exhibit 21, p. 1, 1 (c)) you will see that a composi- 
tion earns the number of ¢ redits es n it by type, that is, background, 
theme, popular or symphonic, multiplied by the number of stations 
supposedly carrying the broadcast as determined by the ASCAP 
logging system. This is known as the station multiplier. You will 
further see that according to the present plan, music of a “cultural”’ 
nature receives an arbitrary station multiplier equal to 22 stations 
for the publishers and 44 for the composers, regardless of the actual 
number of stations that may carry the broadcast of, for example, a 
symphony. In this way the controlling group distributes very little 

money for this kind of music as compared to, for example, the use of a 
few measures of a theme song such as the one titled ‘‘We’re in the 
Money,” which earns money according to the total number of sta- 
tions carrying the broadcast without an arbitrary limit of 44. As I 
previously stated, an organ using these notes on a TV program, 
has earned approximately $75,000 to $80,000 for a member of the 
“powerhouse” in 1 year such as 1955 or 1956. On the other hand, a 
composer may spe nd a year using his entire creative talents, tech- 
niques, and so forth, on a 20-minute symphony which he scores for 
100 men in an orchestra. A performance of such a symphony accord- 
ing to the distribution plan in effect would amount to about $75 for 
the publisher. The reason is that the “powerhouse” owns very little 
serious music, 

Mr. Brown. Could I interrupt there just a moment? Mr. Freed- 
man, do you feel that most of this serious music is performed on non- 
network station or on network stations? 

Mr. FreepMan. I would hazard a guess that it would be non- 
network stations, most of it. 

Mr. Brown. Now, do you feel that the programs are sponsored or 
are sustained? 

Mr. FrerepMan. They are practically entirely sustaining. 

Mr. Brown. And you feel that under the system as we have heard 
outlined here, the license fees, performance fees collected, are based 
on a station’s commercial earnings, that is, for sponsored broadcast, 
do you feel then that a tune that is on a sponsored broadcast should 
receive more money than a tune that is on a sustaining broadcast? 

Mr. FreepMan. If what you said is true, that it is based on the 
commercial earnings of the stations. 

Mr. Brown. Well, now, I think we established the first day—if I 
recall this incorrectly I would be glad to have it corrected—that the 
standard arrangement with broadcasting stations is 2% or 24% percent 
of revenues after 2 15-percent commissions are deducted. 

Mr. FrrepMan. Yes. 

Mr. Brown. Now, if that is true, the only way you can get revenue 
in a radio station is by selling advertising, sponsored shows; isn’t that 
true? 

Mr. FreepMan. That is correct. 

Mr. Brown. So, it would be very little left for sustaining fees; is 
that not true? 
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Mr. FreepMan. I suppose that is true. 

Mr. Brown. So, on the basis of that, wouldn’t you say, Mr. 
Freedman, that there might be a logical differentiation between the 
fees earned by serious music on sustaining programs as compared to 
other types of music on commercial programs? 

Mr. FreepMan. Agreed. However, as I will point out very soon, 
the amount that has been chopped off is unreasonable. 

Mr. Roosrve.t. You may proceed. 

Mr. FreepMan. Prior to January 1956 the monetary value of 
serious music was known only to the group that made the rulings on 
performances, the classification committee, which had never an- 
nounced its rulings to the membership. Prior to this date we, as 
interested publishers, found out that a work in this category received 
what is called extended credit, that is, a work of from 4 to 5 minutes 
received 2 credits, a work of 6 to 10 minutes, 5 credits, and so on. 

In January 1956 the first public announcement to the membership 
pertaining to serious music was made. The publishers and writers 
were informed that henceforth they were to receive only an arbi- 
trary station multiplier of 3 for any performance on a network pro- 
gram. This arbitrary station multiplier was then to be multiplied 
by the extended credit I mentioned previously. Thus, prior to 
January 1956, if a symphony were carried on 122 stations and were 
5 minutes long, it received 244 cre dits, that is, 2 credits (its extended 
credit) multiplied by the actual 122 stations carrying the broadcast 
(the station multiplier). After January 1956, instead of receiving 
244 credits, the composer received 6, 2 extended credits multiplied by 
an arbitrary station multiplier of 3. This roughly figures to be a 
drop from $61 to $1.50. 

Mr. Roosrnvett. Mr. Freedman, just to make the matter clear, 
you say on page 24, 

Prior to January 1956, the monetary value of serious music was known only 
to the group that made the rulings on performances for the classification committee. 

You mean that the previous rulings which you had described here 
had never been made public? 

Mr. FreepMan. Correct. 

Mr. Rooseve tt. No ruling has ever been made public? 

Mr. FreepMAN. Not as to serious music until 1956. 

Mr. RoosgvettT. And then in January of 1956, this new ruling was 
published and was put into effect as of that date? 

Mr. FreepMan. Correct. 

Mr. Roosrve:t. Proceed. 

Mr. FreepMAN. As a result of this drastic reduction, the writer 
members of so-called serious works made known their dissatisfaction 
with this new plan (exhibit 46). 

I offer in evidence exhibit 46 





Mr. Roosrgvett. Exhibit 46 will be received and marked. 
(Exhibit 46 is as follows:) 
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Exuisir No. 46 
{The Billboard, March 3, 1956] 
Crepit Switch Draws LONGHAIR CLEFFERS IRE 
COPELAND, MENOTTI, AND OTHERS SEE BIG LOSS IN ASCAP CHANGE 


New York, February 25.—A substantial group of top American composers 
of serious music have registered strong protests with the American Society of 
Composers, Authors, and Publishers with regard to the society’s recent (Jan- 
uary 1) change in its logging and distribution formula. 

This came to light this week on the eve of a special meeting between a com- 
posers’ committee and ASCAP brass scheduled for Monday (27). 

The composers are prepared to plead that ASCAP’s change in the credits 
awarded performances on network sustainers will cut drastically into their main 
souree of income. Such a situation, it is said, cannot be tolerated by an organi- 
zation (ASCAP) which long has fostered the cause of good music and represented 
itself as the guardian of serious music in this country. 

The January | change in distribution took away total station credit for network 
sustainers, and substituted a credit of three stations for such performances, 
regardless of the number of stations which actually carry the prograin. A later 
elaboration of the plan stated that an expansion of the logging system would 
add performances credits (in addition to the three credits) when picked up in 
stations surveys 

A rundown of composers who have gone on record as opposing the new distri- 
bution reads like a who’s who of contemporary serious music. Among those 
known to have registered beefs are Aaron Copeland, Gian Carlo Menotti, Samuel 
Barber, Virgil ‘Thompson, Douglas Moore, Morton Gould, Paul Creston, Don 
Gillis, Norman Dello Joio, Tibor Serly, Elie Siegmeister, Alee Templeton, Bernard 
Wagenaar, Isidor Freed, Alan Shulman, and Philip James. 

Due to hear the composers plea Monday for a return to the old system of dis- 
tribution, at least insofar as it pertains to serious music, are ASCAP board 
members Herman Starr, Max Dreyfuss, Deems Taylor, Walter Kramer, and 
John Tasker Howard. 

At the root of the hassle is the open secret that the society’s change in distribu- 
tion was aimed specifically at certain small publishers, among them band leaders, 
who have been racking up substantial performance coin for sustainer airings. 

On the part of some publishers concentrating on publication of serious music, 
similar concern has been shown. As with the composers, their principal income 
is derived from performances by concert orchestras over network sustaining 
shows. 

Mr. FreepMan. These are signed letters from some of the leading 
contemporary American composers in ASCAP. 

Mr. Murray, ASCAP’s general manager, on more than one occasion 
has told me that the serious music department of ASCAP is a money 
loser, that it doesn’t even earn as much as the supposed $75,000 a 
year it brings in license fees. This amount of money from symphonic 
and concert groups, performers, and concert halls, is the amount it 
suppose ‘dly earns from serious music. 

This sum should be compared to the amount that foreign societies 

arn for the use of the same kind of material. The Boston ! Symphony 
Orchoates: in a recent tour sponsored by the State Department, paid 
more money to the French Music Society for performing 1 week of 
concerts in Paris than the same symphony orchestra paid to ASCAP 
for an entire year for the use of the ASCAP repertoire. 

Mr. Roosrvetr. I assume you have an exhibit to show those facts. 
You made a statement, and I think it should be supported. 

Mr. WernstE1n. We offer exhibit 47. 

Mr. Roosrveit. That will be marked and placed in the record. 

(Exhibit 47 is as follows:) 








| 
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Exuisit No. 47 


Capricorn, Mount Kisco, N. Y., 
February 27, 1956. 

Dear Pau: As you may know, Aaron, Virgil, Gian Carlo, and I unofficially 
discussed the matter of the new ASCAP performance ruling the other day with 
Adams, Murray, and Finkelstein. 

We listened to their side of the story and as you know, a new letter was sent 
out by Adams. 

I feel the best thing for us to do is to wait 6 months and give them a chance 
to prove their theory. Should it not work out, you had better believe that we 
will begin to hound them again, for we are deeply interested. 

Sincerely yours, 





STATEMENT OF SYMPHONIC ComposER MemBers or ASCAP 


We, the undersigned composers of symphonic concert music, wish to go on 
record as strongly opposing the recent classification ruling effective January 1, 
1956, which destroys the importance of sustaining network broadcasts to the 
symphonic composer by reducing their value from the full number of stations 
carried to an arbitrary value of three stations. 

It is well known that practically all network broadcasts of concert music are 
sustaining (New York Philharmonic, Boston Symphony, choral and chamber 
groups, etc.) and that the major share of the symphonic composer’s income from 
ASCAP is derived from such performances. We are shocked and demoralized by 
this discriminatory action which in one blow wipes out the income derived from 
such network performances. 

For whatever reason this ruling was put into effect, the results to us are dis- 
astrous. We assume that this action insofar as it affects us was inadvertent, but 
in practice it penalizes and discourages the concert composer, whose situation, as 
we all know, is difficult at best. 

We, therefore, urgently request that this ruling, insofar as it pertains to sus- 
taining network broadcasts of concert music, be rescinded at once, retroactive to 
January 1, 1956; and further, that in future, concert composers be credited with 
the full number of network stations that actually perform their music. 

Because of the nature of symphonic music and its comparatively limited per- 
forming outlets, time is of the essence. Already, the new system is causing grave 
inequities. As an example, Paul Creston’s Symphony No. 3 was broadcast by 
the New York Philharmonic over the CBS network on Sunday, January 22, 1956. 
By the very nature of the mechanics involved, opportunities such as these are 
necessarily limited. In view of these limitations we feel that any other tabula- 
tion than a complete coverage is grossly unfair and inadequate. 

We, therefore, petition the board to take immediate action to restore the full 
rights of its symphonic composer members. 

(Signed) Harotp Morris. 


ene return to: Mr. Alan Shulman, Carnegie Hall, Room 1101, New York 19, 





STATEMENT OF SYMPHONIC ComMPposER MEMBERS oF ASCAP 


We, the undersigned composers of symphonic concert music, wish to go on 
record as strongly opposing the recent classification ruling effective January 1, 
1956, which destroys the importance of sustaining network broadcasts to the 
symphonic composer by reducing their value from the full number of stations 
carried to an arbitrary value of three stations. 

It is well known that practically all network broadcasts of concert music are 
sustaining (New York Philharmonic, Boston Symphony, choral and chamber 
groups, etc.), and that the major share of the symphonic composers’ income from 
ASCAP is derived from such performances. We are shocked and demoralized by 
this discriminatory action, which in one blow wipes out the income derived from 
such network performances. 

For whatever reason this ruling was put into effect, the results to us are disas- 
trous. We assume that this action, insofar as it affects us, was inadvertent, but 
in practice it penalizes and discourages the concert composer, whose situation, as 
we all know, is difficult at best. 
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We, therefore, urgently request that this ruling, insofar as it pertains to sustain- 
ing network broadcasts of concert music, be rescinded at once, retroactive to 
January 1, 1956, and, further, that in the future concert composers be credited 
with the full number of network stations that actually perform their music. 

Because of the nature of symphonic music and its comparatively limited per- 
forming outlets, time is of the essence. Already, the new system is causing grave 
inequities. As an example, Paul Creston’s Symphony No. 3 was broadcast by 
the New York Philharmonic over the CBS network on Sunday, January 22, 1956. 
By the very nature of the mechanics involved, opportunities such as this are 
necessarily limited. In view of these limitations, we feel that any other tabula- 
tion than a complete coverage is grossly unfair and inadequate. 

We, therefore, petition the board to take immediate action to restore the full 
rights of its symphonic composer members. 

Puinip JAMEs. 
Atec TEMPLETON. 


Please return to Mr. Alan Shulman, Carnegie Hall, Room 1101, New York, N. Y. 





STATEMENT OF SYMPHONIC ComposeR MempBers or ASCAP 


We, the undersigned composers of symphonic concert music, wish to go on 
record as stron~ly opposing the recent classification ruling effective January 1, 
1956. which destroys the importance of sustaining network broadcasts to the 
symphonic composer by reducing their value from the full number of stations 
carried to an arbitrary value of three stations. 

It is well known that practically all network broadcasts of concert musie¢ are 
sustaining (New York Philharmonic, Boston Symphony, choral and chamber 
groups, etc.), and that the major share of the symphonic composer’s income from 
ASCAP is derived from such performances. We are shocked and demoralized 
by this discriminatory action, which in one blow wipes out the income derived from 
such network performances. 

For whatever reason this ruling was put into effect, the results to us are dis- 
astrous. We assume that this action, insofar as it affects us, was inadvertent, 
but in practice it penalizes and discourages the concert composer, whose situation, 
as we all know, is difficult at best. 

We, therefore, urgently request that this ruling, insofar as it pertains to sus- 
taining network broadzasts of concert music, be rescinded at once, retroactive to 
January 1, 1956, and, further, that in future, concert composers be credited with 
the full number of network stations that actually perform their music. 

Because of the nature of symphonic music and its comparatively limited per- 
forming outlets, time is of the essence. Already, the new system is causing grave 
inequities. As an example, Paul Creston’s Symphony No. 3 was broadcast by 
the New York Philharmonic over the CBS network on Sunday, January 22, 1956. 
By the very nature of the mechanics involved, opportunities such as these are 
necessarily limited. In view of these limitations we feel that any other tabulation 
than a complete coverage is greatly unfair and inadequate. 

We, therefore, petition the board to take immediate action to restore the full 
rights of its symphonic composer members. 

Don GREER. 


Please return to Mr. Alan Shulman, Carnegie Hall, Room 1101, New York 
19, N. Y. 





STATEMENT OF SYMPHONIC CoMPOSER MEMBERS oF ASCAP 


We, the undersigned composers of symphonic music, wish to go on record as 
strongly opposing the recent classification ruling effective January 1, 1956, which 
destroys the importance of sustaining network performances to the symphonic 
composer by reducing their value from the full number of stations carrying them 
to an arbitrary value of three stations. 

It is well known that practically all network broadcasts of concert music are 
sustaining (New York Philharmonic, Boston Symphony, choral and chamber 
groups, ete.), and that the major share of the symphonic composer’s income from 
ASCAP is derived from such performances. We are shocked and demoralized 
by this discriminatory action, which in one blow wipes out the income derived 
from such network performances. 
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For whatever reasons this ruling was put into effect, the results to us are 
disastrous. We assume that this action, insofar as it affects us, was inadvertent, 
but in practice it penalizes and discourages the concert composer, whose situa- 
tion—as we all know—is difficult at best. 

We, therefore, urgently request that this ruling, insofar as it pertains to sustain- 
ing network broadcasts of concert music, be rescinded at once, retroactive to Jan- 
uary 1, 1956, and, further, that in the future concert composers be credited with 
the full number of network stations that actually perform their music. 

Because of the nature of concert music and its comparatively limited perform- 
ing outlets, time is of the essence. Already this new system is causing grave 
inequities. As an example, Paul Creston’s Symphony No. 3 was broadcast by 
the New York Philharmonic over the CBS network, on Sunday, January 22. 
By the very nature of the mechanics involved, opportunities such as these are 
necessarily limited. In view of these limitations, we feel that any other tabula- 
tion but a complete coverage is grossly inadequate and unfair. 

We, therefore, petition the board to take immediate action to restore the full 
rights of its symphonic composer members. 

PAUL CRESTON. 

ALAN SHULMAN. 

ELIE SIEGMEISTER. 
BERNARD WAGENAAR, 





Since this statement is to be signed by at least 30 outstanding composer mem- 
bers, it would be impractical to use 1 copy of the statement for all to sign. We 
ask that you sign your name and return the signed copy to Mr. Shulman. If 
there are any questions, Mr. Shulman will be happy to assist you and can be 
reached at either Plaza 7-6290 or Scarsdale 3—1967. 

We, the undersigned composers of symphonic concert music, wish to go on 
record as strongly opposing the recent classification ruling effective January 1, 
1956, which destroys the importance of sustaining network broadcasts to the 
symphonic composer by reducing their value from the full number of stations 
earried to an arbitrary value of three stations. 

It is well known that practically all network broadcasts of concert music are 
sustaining (New York Philharmonic, Boston Symphony, choral and chamber 
groups, ete.), and that the major share of the symphonic composer’s income from 
ASCAP is derived from such performances. We are shocked and demoralized 
by this discriminatory action, which in one blow wipes out the income derived 
from such network performances. 

For whatever reason this ruling was put into effect, the results to us are dis- 
astrous. We assume that this action, insofar as it affects us, was inadvertent, 
but in practice, it penalizes and discourages the concert composer, whose situation, 
as we al] know, is difficult at best. 

We, therefore, urgently request that this ruling, insofar as it pertains to sus- 
taining network broadcasts of concert music, be rescinded at once, retroactive 
to January 1, 1956, and, further, that in the future concert composers be credited 
with the full number of network stations that actually perform their music. 

Because of the nature of symphonic music and its comparatively limited perform- 
ing outlets, time is of the essence. Already, the new system is causing grave 
inequities. As an example, Paul Creston’s Symphony No. 3 was broadeast by 
the New York Philharmonic over the CBS network on Sunday, January 22, 
1956. By the very nature of the mechanics involved, opportunities such as this 
are necessarily limited. In view of these limitations, we feel that any other 
tabulation than a complete coverage is grossly unfair and inadequate. 

We, therefore, petition the board to take immediate action to restore the full 
rights of its symphonic composer members. 
PavuL CRESTON 
NoRMAN De.uo Joro. 


Please return to Mr. Alan Shulman, Carnegie Hall, room 1101, New York, N. Y 


Since this statement is to be signed by at least 30-outstanding composer mem- 
bers. it would be impractical to use 1 copy of the statement for all to sign. We 
ask, therefore, that you sign your name on the attached statement and return 
same to Mr. Shulman. If there are any questions, please contact Mr. Shulman 
who can be reached at either Plaza 7-6290 or Scarsdale 3-1967. 
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We, the undersigned composers of symphonic concert music, wish to go on 
record as strongly opposing the recent classification ruling effective January 1, 
1956, which destroys the importance of sustaining network broadcasts to the 
symphonic composer by reducing their value from the full number of stations 
earried to an arbitrary value of three stations. 

It is well known that practically all network broadcasts of concert musie are 
sustaining (New York Philharmonic, Boston Symphony, choral and chamber 
gro'ps, ete.), and that the major share of the symphonic composer’s income from 
ASCAP is derived from such performances. We are shocked and demoralized 
by this discriminatory action, which in one blow wipes out the income derived 
from such network performances. 

For whatever reason this ruling was put into effect, the results to us are dis- 
astrous. We assume that this action, insofar as it affects us, was inadvertent, 
but in practice it penalizes and discourages the concert composer, whose situation, 
as we all know, is difficult at best. 

We, therefore, urgently request that this ruling, insofar as it pertains to sus- 
taining network broadcasts of concert music, be rescinded at once, retroactive to 
January 1, 1956, and, further, that in future concert composers be credited with 
the full number of network stations that actually perform their music. 

Because of the nature of symphonic music and its comparatively limited per- 
forming outlets, time is of the essence. Already, the new system is causing grave 
inequities. As an example, Paul Creston’s Symphony No. 3 was broadcast by 
the New York Philharmonic over the CBS network on Sunday, January 22, 1956. 
By the very nature of the mechanics involved, opportunities such as these are 
necessarily limited. In view of these limitations, we feel that any other tabula- 
tion than a complete coverage is grossly unfair and inadequate. 

We, therefore, petition the board to take immediate action to restore the full 

_ rights of its symphonic composer members. 
ISADORE FREED. 


Please return to Mr. Alan Shulman, Carnegie Hall, Room 1101, New York, 
N. Y. 


Since this statement is to be signed by at least 30 outstanding composer mem- 
bers, it would be impractical to use 1 copy of the statement for all to sign. We 
ask that you sign your name and return the signed copy to Mr. Shulman. Please 
contact Mr. Shulman if there are any questions. He can be reached at either 
Plaza 7—6290 or Scarsdale 3—9167. 

We, the undersigned composers of symphonic concert music, wish to go on 
record as strongly opposing the recent classification ruling effective January 
1, 1956, which destroys the importance of sustaining network broadcasts to the 
symphonic composer by reducing their value from the full number of stations 
carried to an arbitrary value of three stations. 

It is well known that practically all network broadcasts of concert music are 
sustaining (New York Philharmonic, Boston Symphony, choral and chamber 
groups, etc.), and that the major share of the symphonic composer’s income from 
ASCAP is derived from such performances. We are shocked and demoralized 
by this discriminatory action, which in one blow wipes out the income derived 
from such network performances. 

For whatever reason this ruling was put into effect, the results to us are dis- 
astrous. We assume that this action, insofar as it affects us, was inadvertent, 
but in practice it penalizes and discourages the concert composer, whose situation, 
as we all know, is difficult at best. 

We, therefore, urgently request that this ruling, insofar as it pertains to sus- 
taining network broadcasts of concert music, be rescinded at once, retroactive 
to January 1, 1956, and, further, that in the future concert composers be credited 
with the full number of network stations that actually perform their music. 

Because of the nature of symphonic music and its comparatively limited 
performing outlets, time is of the essence. Already, the new system is causing 
grave inequities. As an example, Paul Creston’s Symphony No. 3 was broadcast 
by the New York Philharmonic over the CBS network on Sunday, January 
22, 1956. By the very nature of the mechanics involved, opportunities such as 
this are necessarily limited. In view of these limitations, we feel that any other 
tabulation than a complete cover is grossly unfair and inadequate. 
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We, therefore, petition the board to take immediate action to restore the full 
rights of its symphonic composer members. 


Tresor SERL-yY. 
Please return to Mr. Alan Shulman, Carnegie Hall, Room 1101, New York, N. Y. 


Mr. Freepman. ASCAP could quadruple the amount of money it 
receives from the users of serious music, but ASCAP doesn’t, because 
such money would have to be paid out to publishers other than the 
“power house.”’ With this in mind, I should like to submit in 
evidence an article from the New York Times showing that last year 
over $70, million was spent in the United States for long-playing 
records of classical music alone (exhibit 48). 

Although ASCAP takes in allegedly only $75,000 a year from 
serious music, it pays more than this amount yearly to one so-called 
standard publisher alone, Carl Fischer. 

Another example of how serious music is discriminated against is 
the following: ASCAP spends a good deal of money in promoting the 
old songs and show tunes in its catalog, while doing practically nothing 
to promote the serious or so-called symphonic and concert music in 
its repertoire. ASCAP releases literature at an expense of tens of 
thousands of dollars to the users of music as, for instance, the folio 
Forty Years of Show Business, under the pretext of promoting ASCAP 
business. However, the bulk of these show tunes is controlled by 
board members (exhibit 49). Furthermore, ASCAP’s publicity staff 
has worked from time to time on network radio and television shows 
such as the Ed Sullivan Show. On these shows, compositions of 
board members were featured predominantly, reaping, of course, 
important income aside from the considerable promotional value. 

Mr. RoosgEvett. On that point, Mr. Freedman, you heard counsel 
for ASCAP complain that there has never been any ASCAP publicity 
of staff members’ work from time to time on the ‘‘Ed Sullivan Show.” 
The subcommittee would therefore want substantiation of that state- 
ment by name in order that we may judge whether the statement is 
correct or incorrect. Also, we would like to have specific reference 
to the shows referred to in order that we may decide whether the 
compositions of board members were featured prominently, and if 
you would supply the committee with that information, we will be 
able to judge the weight of this sentence. 

Mr. FreEepMAN. The credo of ASCAP reads: 


ASCAP fosters and safeguards the musical talent of American youth, by 
increasing incentives, providing security and protecting their creative product. 

We have offered plans to both Mr. Cunningham, the present presi- 
dent, and his predecessor, Mr. Stanley Adams, to help promote 
cultural music in the ASCAP repertoire. About a year or so ago a 
major network offered, through me, a full hour of symphonic music 
free on its network of stations. The network offered its staff orchestra 
at its New York studio if ASCAP would pay for the men required 
above and beyond the staff musicians. The expense for this would 
have been negligible, probably a few thousand dollars for the entire 
series of concerts. This plan was offered to Mr. Cunningham who 
later reported to me that it had been turned down by the committee. 
I offer in evidence, as exhibits 50 and 51, the letters dated February 
11, 1954, to Stanley Adams, and of February 15 and July 9 from Mr. 
Adams to Siegmeister and Freedman. 
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Mr. WEINSTEIN. May exhibits 48, 49, 50, and 51 be received? 
Mr. Roosrve.t. The exhibits will be received and marked. 
(Exhibit 49 is retained in the committee files; exhibits 48, 50, and 
51 are as follows:) 
Exursit No. 48 


[The New York Times] 
Booxs or Tue TIMES 
By Charles Poore 


Jaeques Barzun’s Music in American Life! is a debonair survey of all the in- 
strumental and vocal noises that are now being made in our awesomely tune- 
struck Republic. 

His interest in producing such a stimulating talkata was encouraged by a 
mandate from the committee on musicology of the American Council of Learned 
Societies. His manner of composition in this resultant report compares with 
earlier fanfares as Haydn, say, compares with J. P. Sousa. No matter what he 
is writing about, he is a pleasure to read as a stylist. And his field of interest is 
aimost limitless, ranging from the Budapest to the barber shop quartets, from 
jukebox gentry to the Mozart-rapt audiences among the sandwich wrappings on 
the lawns at Tanglewood. 

It was a century ago, Mr. Barzun observes, that Whitman said: “‘I hear Amer- 
ica singing,”’ to a resolutely skeptical world. Ten decades later, however, ‘“‘he 
would find his hopeful baseless metaphor turned into a living truth.” Or a livid 
one, anyway, depending on your command post and point of view. 

“Quite aside from broadeasting’—which is quite an aside—Mr. Barzun tells 
us, ‘‘American people suffer (in the etymological sense) something over 20,000 
concerts a year.” 

1,000 SYMPHONY ORCHESTRAS 


It is estimated that some 40 million of our citizens maintain nearly a thousand 
symphony orchestras, all sorts of oratorio and chamber music juntas, and add 
continually to musical events in schools, museums, and libraries. 

Although precise figures are hard to come by, responsible estimators thought 
that in 1954 some $70 million was spent on long-playing classical records alone. 
The hit tunes—and those that so often successfully get to first base on bawls— 
are, of course, always establishing “new all-time highs.’”’ Last summer, for ex- 
ample, the total sales of music in America were expected to reach a peak at 
$357 million. 

“The almighty dollar, fancy free,” in Mr. Barzun’s works, “creates dollar 
culture as well as dollar imperialism.” 

Music in this country, then, by any treasury or census measurement, is not in 
a discernible state of depression. 

“One meets more and more people,’’ Mr. Barzun notes, ‘‘who seem to live only 
for and by music. The art has always been for some portion of the modern 
civilized world a serious pleasure or profession. Now in the United States it has 
turned for millions of persons into a fervent love or master passion that often 
resembles fanatical zeal. The amateur mingles with the professional and tends, 
while usurping his place, to surpass him in devotion.” 

There’s no zealot like a convert, is there? 

When zealots are about, beware of reaction, always. Although Mr. Barzun is 
discriminatingly heartened by the good things that music from the disk, the tape, 
the vacuum tube has wrought, he suggests that there may be limits to such 
extravagant benevolence. 

“The air is not yet saturated with it to the point where one more note would 
precipitate in crystalline form the nine symphonies of Bethoven,”’ he concedes, 
“but we are not far from this dangerous pass. One cannot drink a glass of beer 
without its dilution in Handel’s Water Music, nor take a taxi without running 
the risk of: Italian opera.” 

Why, even when Mr. Barzun, as befits a new dean of the graduate school at 
Columbia University, goes to have his shoes shined professionally, he inevitably 
enters one of those places where love of opera goes with love of leatherwork. 
Yet he’s not quite happy over that. 





! Music in American Life, by Jacques Barzun, 126 pages, Doubleday, $2.75. 
24463—58——20 
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“The Silken Ladder Overture’”’ he feels, ignoring the stockings of the ladies 
waiting to have heels mended, ‘“‘ought not to pursue one so ubiquitously.”’ Fur- 
thermore, ‘‘dinner music used to interfere with conversation and digestion only 
in the more expensive restaurants, which could be avoided. Now one eats 
everywhere to Muzak, or else to an ordinary radio or juke box. ‘Trains in the 
Far West, buses in many parts of the country, the terminals of every kind of 
common carrier, force music (with or without words) upon their helpless patrons. 
The captive audience knows a new kind of servitude, which makes one regret 
the old punishment that went with the pillory—namely loss of ears.’”’ Tchk, 
tchk. 

SOMETHING FOR EVERYONE 


It takes all kinds of music to please ,modern America. And, thanks to the 
indomitable spirit of man, it brings out all kinds of responses. For when one 
looks candidly at the contemporary musical scene, Mr. Barzun reminds us, “it 
does not appear that the imperfect relation to art is a monopoly of the heedless 
majority of mere consumers. Rather, there is a regular gradation of responses, 
from the captive guest or brain-washed husband suffering Hindemith in a boiled 
shirt to that of the young enthusiast in the gallery on whom not a note is lost.”’ 

Having the balance and ecatholicity to appreciate both points of view, Mr. 
Barzun has written a book that will not only interest all musicasts, of whatever 
degree, but should also swell the already overflowing ranks of listeners. As 
someone said the other day, after Delius, the deluge. 





Exuisit No. 50 
Fepruary 11, 1954. 
Mr. STANLEY ADAMS, 
President, ASC AP, 
New York City, N. Y. 

Dear Mr. Apams: As we agreed, during our meeting a short time ago, we are 
sending to you the proposal for a Festival of American Music to be jointly spon- 
sored by ASCAP and the American Federation of Musicians Union, Local 802. 

A short time ago, Mr. Elie Siegmeister was approached by Mr. Al Knopf, vice 
present of the New York Federation of Musicians and the supervisor of the music 
performance trust fund of the recording industry. Mr. Knopf asked for sugges- 
tions for the allocation of some funds to promote the cause of the living American 
composer. He volunteered that the recording trust fund might supply at least 
half of the cost of musicians for any projects or performances envisaged. As a 
member of ASCAP, and as an American composer, it struck Mr. Siegmeister that 
a festival of the kind outlined below might be a very worthwhile and effective 
means of promoting American music. 

We would like to submit what we consider a practical project for your con- 
sideration. The plan involves a 3-day festival of American music to take place 
possibly the latter part of May or early June of 1954, in Carnegie Hall, or alterna- 
tively in the early fall. The festival would consist of three symphony concerts 
of new and familiar American music, plus some forum discussions of the problems 
of American composers. In these forums, the ASCAP point of view would be 
presented in its proper role of service to the musical community. Participants 
in these forums would include our leading music critics, conductors, educators, 
as well as officials of ASCAP. The late spring would be preferable for such a 
festival, because it would not run into competition with other important concerts 
and opera events, and also the conductors of the major symphony orchestras of 
the entire country are most likely to be in New York at that period of the year. 

It is difficult to compute the cost of such a venture with any accuracy until 
the specific details of the plan would be decided upon, however, a very rough 
preliminary outline of the approximate costs might be mentioned here. The 
cost would include roughly $10,000 for an orchestra of 75 musicians for 3 concerts 
and 9 rehearsals of 3 hours each. The union indicated it might agree to share 
at least half of this item. In addition, there would be some $5,000 for the rental 
of Carnegie Hall for 3 performances, advertising, publicity, and other expenses. 
This brings a total of some $15,000, of which ASCAP would be responsible for 
$10,000. The musical compositions would be selected by a committee of musi- 
cians chosen from such divers groups as ASCAP, the American Music Center, 
New York League of Music Critics, and perhaps a jeading conductor of contem- 
porary music. 
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As we all know, ASCAP is ever desirous of improving the welfare of serious 
composer members. This is especially pertinent at the present time when 
another performing rights society has taken effective steps to win the allegiance 
of American composers of serious music. These efforts include the setting up 
of concerts and network broadcasts devoted to the work of those composers 
represented by this society. It would be of great importance to the serious 
composer members of ASCAP if the society were to offer superior incentives to 
counter the challenge being offered elsewhere. The public relations work of the 
society in Rochester and Philadelphia is an excellent demonstration of the society’s 
support in serious music. An American festival in New York City would be a 
further development of this policy and would be a tremendous encouragement 
to the serious composer members in the presentation and promotion of their 
new works. 

We are aware that there may be objections against cosponsorship of any events 
between ASCAP and the American Federation of Musicians, on the grounds that 
ASCAP does not wish to be identified in the public eye as a union. Obviously, 
we have no desire to make such an identification. However, it should be pointed 
out that a number of very reputable organizations, such as the Chase National 
Bank, various educational institutions, and others, have cosponsored or are 
currently cosponsoring various musizal events with the Federation of Musicians. 
This obviously does not necessarily identify them as unions. 

We are desirous of discussing this further with you, or with other members of 
ASCAP, if there is interest in the general proposal outlined, and would appre- 
ciate hearing from you at your earliest convenience. 

Very sincerely yours, 
Guy FREEDMAN. 
ELIE SIEGMEISTER. 


Exuieit No. 51 


AMERICAN Society oF Composers, AUTHORS, AND PUBLISHERS, 
New York, N. Y., February 16, 1954. 
Messrs. Guy FREEDMAN AND ELI£ SIEGMEISTER, 
In care of Alec Templeton, Inc., 
New York, N. Y. 

GENTLEMEN: Before leaving for the west coast, I want to acknowledge yours of 
the 11th which wiil be brought to the attention of our public relations committee 
very soon, after which time I will contact vou again. 

Sincerely yours, 
STranLEy Apams, President. 


AMERICAN SocrETY OF COMPOSERS, AUTHORS, AND PUBLISHERS, 
New York, N. Y., July 9, 1954. 
Mr. Ere SIEGMEISTER, 
In care of Alec Templeton, Inc., 
New York, N. Y. 

Dear Mr. Sreametster: The public relations committee, at a meeting held 
on July 7, considered your proposal for a 3-day festival of American music to 
take place in the early fall. 

After due consideration, while they considered the idea a worthy one, they 
did not feel that it was the type of endeavor that should be undertaken by the 
society. 

Please forgive the long delay in answering your last letter, but there were so 
many matters of a more pressing nature, that the lapse of time was unavoidable. 

With all good wishes, 

Sincerely yours, ; 
STaNLEy Apams, President. 

Mr. FreepMan. The State Department spends great sums of money 
in an attempt to educate the rest of the world that America is not a 
cultural desert. Yet, these men, the board of directors of ASCAP, 
because of their special interests, are spending their money and ours 
as well to prove exactly the opposite. 








i 
; 
: 
: 
: 
: 
: 
: 


302 POLICIES OF ASCAP 


Mr. Rooseve rr. I think that last statement, the last sentence of 
that paragraph should be stricken. 

Mr. FreepMan. All right. 

In looking through my files after this statement had been completed, 
I discovered the following items which may be of interest. 

I should like to submit a letter dated February 11, 1957, from Metro 
Muzick, of Amsterdam, to Alec Templeton, Inc., (exhibit 52), stating 
that our tune Big Ben Bounce, as to which you have heard previous 
testimony, was being broadcast regularly in Holland and other Low 
Countries. Because of the methods used by ASCAP to distribute its 
foreign moneys which I have previously mentioned, although the 
Dutch performing right society paid money to ASCAP for the per- 
formance of this tune, Alec Templeton, Inc., never received a cent. 

Mr. Roosgve tr. Exhibit 52 will be received in evidence and marked. 

(Exhibit 52 is as follows.) 


Exuisir No. 52 
Fepruary 15, 1957. 
Mr. JAN Koopman, 
Algemeene Vereeniging Radio Omroep, 
Gravelandseweg 50, Hiversum, Holland. 

Dear Mr. Koopman: We have learned with great pleasure that you are using 
Mr. Templeton’s recording of his Big Ben Bounce as your theme on your radio 
program. 

Our representative in Holland, who informed us of this, asked if you could be 
supplied with additional disks since the one you are using will soon be quite worn. 
As a result we have instructed the record company in whose catalog this record- 
ing is contained to ask Decca London to supply you with copies. We trust that 
by this time you have the required disks. In addition, we have alerted our repre- 
sentative in Holland, Metro Muzick, and they inform us that Philips in Holland 
is requesting the matrix of English Decca. 

We would like to hear from you about this, since it is possible that we may be 
of some help in furthering the availability of the recording. Meanwhile would 
you be good enough to write us informing us all about your use and the reaction 
of Big Ben Bounce. 

With best wishes. 

Sincerely yours, 
Auro TEMPLETON, INC. 
Guy FREEDMAN, Vice President. 


Merro Muzick, 
Amsterdam-Z., Bern. Zweerskade 18, February 11, 1957. 
A.LEc TEMPLETON, INC., 
Music Publishers, 
New Rochelle, N. Y., 
United States of America. 


Dear Mr. FreepMAN: We have pleasure in informing you herewith that 
Philips Phonogram, Holland, is going to ask the matrix of your selection, Big Ben 
Bounce, at the English Decca, London, in order to bring out the record over here 
in the Netherlands. 

Big Ben Bounce is now regularly played by the Dutch radio and broadcasting 
systems, and it seems to find its way quite well to popularity in the Low Countries. 

As soon as the Dutch record will be ready, we will have sent a copy of it to 
your address. 

Meanwhile, we are, dear Mr. Freedman, as always, 

Yours very sincerely, 


Mrs. C. A. J. ANTONI-SCHOONENBURG, 
(R. E. A. Koopmans). 
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Fespruary 8, 1957. 
Mr. AHMET ERTIGAN, 


Atlantic Records, New York, N. Y. 

Dear AuMET: We have just learned from our representative in Holland that 
Big Ben Bounce has begun as a theme for a leading disk jockey. He has asked 
for three additional 45’s and cannot find a single copy in Holland. The disk 
jockey wants to continue using Big Ben and would like to have a supply on hand. 
Will you be good enough to do one of two things: either mail three copies of the 
45 r. p. m. to: Jan Koopman, Algemeens Vereeniging, Radio Omroep, Graveland- 
seweg 50, Hilversum, Holland, or instruct your representative to send these 
copies to Mr. Koopman. 

We will appreciate your indulgence in this matter. 

Kindest regards. 

Sincerely yours, 
Guy FREEDMAN, 
Vice President, Alec Templeton, Inc. 


Mr. FrrerpMan. I should also like to submit as exhibit 53, the front 
page of Billboard of April 29, 1957, which in its lead columns contains 
articles bearing on my statements previously made. The lead 
article is devoted to the fact that American music is now more diversi- 
fied than ever. This is a specific refutation of any claim on the part of 
ASCAP that the old songs, owned by the “power house” publishers, 
receive the greatest amount of public demand or comprise the most 
valuable share of the ASCAP repertoire. 

The second article, beneath the first, substantiates my claim, a 
claim I am sure will be confirmed by every publisher of serious music, 
that each of the past 4 years has produced an increasing number of 
performances of serious music in the United States. Despite this 
meontrovertible fact, ASCAP’s distribution for the performance of 
serious music has remained practically static. 

Mr. WernstErn. May exhibit 53 be received? 

F Mr. Roostve tt. Exhibit 53 will be accepted and marked for the 
record. 

(Exhibit 53 is as follows:) 


Exurpit No. 53 
[The Billboard, April 29, 1957] 
DIVERSIFIED SPHERE OF AMERICAN Music AT PEAK INFLUENCE 
MOUNTING AWARENESS BY TIN PAN ALLEY OF GRASSROOTS FUTURES 
By Paul Ackerman 


New Yorx.—A common and bromidic observation of the past few years points 
out that the musical categories of pop, country, and rhythm and blues are merging; 
that the once-clear boundaries are disappearing. This, of course, is an over- 
simplification. The outstanding fact of today’s American music repertoire is 
that it has never been so untrammeled, so quick to reflect grassroots influences; 
it has never been so free of control by any one group; it has burst all bounds of 
geography; and it has never wielded so great an influence on the international 
scene, 

Diversified Rep 

In brief, when serious composers in years to come take pencil and notepaper in 
hand to give musical expression to the American scene, it is likely that the current 
song repertoire will be of utmost value. The diversity of current domestic reper- 
toire far exceeds any other period within the memory of the disk and music pub- 
lishing business. This varied repertoire contains the following broad streams: 

(1) Pop material of the traditional Brill Building type; (2) pop material as 
affected by rhythm and blues and its modification, rock and roll; (3) as affected 
by country and western. (4) Country music in its various forms, including so- 
called traditional country, country in its rockabilly manifestations, as indicated 
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by the throbbing country blues of material with typical guitar and bass backing, 
country as influenced by pop, noticeable in addition of choral groups to string 
backgrounds; (5) folk and folk-flavored material, of varying degrees of authen- 
ticity, and much of it originally derived from non-American roots, such as the pres- 
ent calypso trend. 

Songs of all the aforementioned classifications are making the best-selling pop 
charts. It is still too early to state that there are no longer any categories. The 
business may be tending in that direction and this may ultimately take place. 
What musicologists see currently, however, is a group of streams contributing 
strongly, and these tributaries have not yet lost their identity. In fact, the issue 
becomes confused only when considered from the consumer level. The pop buver 
purchases country records, therefore country and western has become pop. Ditto 
rhythm and blues. 

Bursting confines 

For purposes of chart compilation, this is true. But this is only a part-——and a 
minor part—of the story. The major part of the story is the fact that country 
and rhythm and blues have both shown such virility that they have burst tlieir 
once narrow confines. As contributors to musical Americana they * * * 





U. S. Moperns Get Top Piay 


New Yorxk.—Increased performance activity of modern American serious 
orchestral music during the past longhair season has contributed to what may be 
the alltime high mark achieved by any single symphonic catalog: more than 1,000 
performances. 

The firm is Associated Music Publishers, 30-years old in this country, and repre- 
sentative of many of the oldest European catalogs. 

Among the American composers who contributed to the surge are Roy Harris, 
Wallingford Riegger, Walter Piston, Elliott Carter, Alan Hovhannes, Henry 
Cowell, the late Charles Ives and others. 

The catalog also includes works by European-born composers who have been 
long-time American residents: Igor Stravinsky, Ernest Bloch, Paul Hindemith, 
etc. 

Mr. Roosrvettr. Thank you, Mr. Freedman. The committee, I 
think, has a few questions which we would like to put to you in relation 
to your testimony. 

In connection with your statement as to the 2 years or more required 
to prosecute a complaint through the ASCAP adjustment procedure, 
which you state in your case le d to your taking a minimum settlement 
instead of going through with it. What, in your opinion, is it that 
consumes the time in these proceedings? Is it the number of records 
which must be produced or the length of time that the committee 
takes things under consideration, or what actually in your opinion is 
it that requires such time? 

Mr. FreepMAN. In my opinion, it is a fact that by using such 
tactics, you wear down the smal] publisher. 

Mr. Roosrve.t. What tactics? 

Mr. FreepMan. Delaying tactics of all sorts; not answering letters, 
completely ignoring others, spending a good deal of time in unnecessary 
correspondence, misleading points brought up by the admipistration 
of the society, and many others, and, of course, the prolonged delays 
between the hearings. In many instances, as you will see in my 
exhibits, I requested hearings before the different parts of the grievance 
machinery, and many months, sometimes, elapsed before they were 
brought to the committee. 

Mr. Roosevett. I see. After your conversation with Mr. Murray 
about taking the position with ASCAP, and at the time you stated 
an offer was made to you by Carl Fischer for your interest in Alec 
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Templeton, Inc., had you previously indicated to anyone that you 
wished to sell the company? 

Mr. FreepMan. No, sir. 

Mr. Roosrve it. Was there any reason of which you know why 
the Fischer Co. would have thought that you might be interested in 
selling? : 

Mr. FreEpMAN. I can only assume that Mr. Murray mentioned 
this to the head of Carl Fischer, and that he then approached me. 

Mr. Roosrve rt. I think I am clear on this, but [ want to make 
doubly sure on it. Is it your position that payment of royalties 
should be based solely upon performances? I think at one point 
you referred to some uses of music being more important than others 
and I want to know if some music is more important than others, 
how would you compensate for that distinction if you based it solely 
on performance. 

Mr. FreepMan. May I ask that you ask that question again? 
I got lost somewhere in there. 

Mr. Rooseve.r. I believe at one point in your testimony, you 
referred to the fact that you believed some uses of music were more 
important than others. And yet it is my impression that you also 
said that you believed that payment of royalties should be based 
solely upon performance. 

How would you advocate that this distinction in importance would 
be compensated for if royalties were solely on the basis of performance, 
assuming that some types of music get a higher performance, although 
they don’t have the type of importance that you would give them. 

Mr. FreepMAN. Perhaps the best way for me to answer it—and I 
hope it does answer your question—is that I feel that at present the 
seniority and availability columns are completely out of proportion to 
a reasonable distribution of the moneys. 

Mr. Rooskrvetr. In other words, then, your criticism is not that 
there should be no seniority and availability credits, but rather, the 
degree or the weight which is given to those factors? 

Mr. FreepMan. Exactly. 

Mr. Roosevetr. I see. And I assume from this that you feel that 
there is not the machinery available for the small publishers to correct 
this situation, in view of the present composition of the board and the 
voting structure within the organization? 

Mr. FreepMan. That is exactly correct. 

Mr. Roosrevetr. However, is it not a fact that there are small 
publishers, not in what you have described as the power group, on 
the board? 

Mr. FreepMAN. Yes, there are. 

Mr. Roosrvet. How do they get elected? 

Mr. FreepmMan. The same way that they elect themselves. In 
other words, this same group which controls the voting power decides 
which of the smaller publisher members they would like to see on ths 
board. 

Mr. Roosrve.tt. I gather what you must be intimating, then, is 
that the ratio of small writers to large writers is not sufficient to give 
them a proper voice—or exactly what is your complaint? 

In other words, as I understand it—and I do not know the exact 
figures, because we have not had time to work it out in detail—there 
is representation for large publishers, small publishers, and possibly 
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medium-sized publishers. Is it your feeling that the present system 
does not give equal representation to all of them, to all the groups? 

Mr. Freepman. That is correct. 

Mr. Roosevett. You stated that ASCAP destroyed many of its 
original records at one point in your testimony. How do you know 
that? 

Mr. FreepMan. We will give the committee evidence of that. 
Among the pieces of evidence that you asked earlier this morning, we 
will give just that. 

Mr. Roosrvett. Can you give me some time as to when the com- 
mittee may expect it? The only reason I ask is that, in thinking of 
the future program of the committee and the opportunity for rebuttal, 
a reasonable time must be given for all sides to 

Mr. FreepMan. Within the next 2 days. 

(Mr. Freedman later submitted the following affidavit:) 





HovsE or REPRESENTATIVES, UNITED STATES 


Hearing held before Subcommittee No. 5 of the Select Committee To Conduct a 

Study and Investigation of the Problems of Small Business 

POLICIES OF AMERICAN SOCIETY OF COMPOSERS, AUTHORS, AND PUBLISHERS 
State or New York, 

County of New York, ss.: 

Guy Freedman, being duly sworn, deposes and says: 

I respectfully submit this affidavit pursuant to the request of the chairman of 
the above committee, Mr. James Roosevelt, as set forth on page 433 of the tran- 
script of the above hearing. 

I made the statement that ASCAP had previously destroyed many of its original 
records as to credits accorded certain songs, on the basis of the following: On 
many occasions I visited the ASCAP office to examine clearance sheets of programs 
on which presumably songs of Alec Templeton, Inc., has been performed. In said 
examinations, I noted that certain other songs had received full credits. When 
they were songs, the titles of which I was unable to recognize as being well known, 
I requested that the performance cards of these songs be produced. Upon 
examination, I noticed that thousands of credits were shown as having been 
accumulated as of a certain date in the 1940’s. I then requested that the per- 
formance sheets which would show the amassing of these credits be brought forth, 
and was told that the records of these performances had been destroyed. 

Guy FREEDMAN. 

Sworn to before me this 11th day of April 1958. 

Minna WIrTKOFF, 
Notary Public, State of New York. 

Commission expires ————, ——. 

Mr. WetnstEIn. To save time, Mr. Chairman, I have made 
notation of all the information requested, and I will prepare a written 
statement with all the data requested, and it will save the time of the 
committee, which we will submit. 

Mr. Roosrvett. Thank you. 

Do you have any experience with or do you have any direct know- 
ledge of the present practices or the present rules of ASCAP in the 
admission of es members? 

Mr. FreepMan. Yes, sir; I do. Not so long ago, I learned that a 
certain highly regarded American composer was denied membership. 

Mr. Roosevett. Can you give us his name? 

Mr. Freepman. Yes. Mr. Carl Ruggles, who, incidentally, has 
had an exhibit of his manuscripts in the New York Public Library, 
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and the notice of it was written up in the New York Times. He is 
also a member of the National Academy of Arts, Sciences, and Letters. 

And when I brought this to the attention of Mr. Murray, he asked 
that the application be brought from the files. It was. He looked 
it over and he said: 

Oh, I know why I did not pass on his membership. He is an old man, and he 
probably just wants the pensions. 

I then pointed out these things I mentioned to you, how important 
a person he was on the musical scene in America. And Mr. Murray 
turned to his secretary and said, ‘‘Put him in.” 

Mr. Roosgeve.t. Mr. Brown, do you have any questions? 

Mr. Brown. Mr. Freedman, you have given us many pages of evi- 
dence of abuses or what you feel to be abuses in ASCAP, and I am sure 
if I were a publisher in your shoes, going through them that they 
would be very real and very serious to me. 

Now, in correcting it, the automatic thing that comes in the mind 
of a layman is: ‘‘Well, there is one way to solve all that, and that is 
to start another society of your own.”’ But is that practical? Have 
you ever talked to anybody else about forming a similar organization? 

Mr. FreepMan. No, because the trade knows quite definitely about 
the instance where Warner Bros., one of the largest members of the 
board, tried that, and was unsuccessful, that is, tried to set up their 
own and collect for their own music, et cetera. 

Mr. Brown. When was that, that they tried it? Do you recall? 

Mr. FREEDMAN. I am sorry, I do not. 

_ Mr. Brown. Have you ever talked with them firsthand to find out 
what problems they encountered and all? 

Mr. FreepMan. No; I have not. 

Mr. Brown. In other words, you never did really seriously con- 
sider joining with other people in your same shoes in forming a society? 

Mr. FreepMAN. That is correct. And I might point out this: As 
I mentioned early this morning, I have a sincere desire to make 
ASCAP a true and vital society, and I think it is the duty of every 
member to see that that is done. 

Mr. Brown. In other words, you felt that your best opportunity 
was to stay in the society and improve it? 

Mr. FrReEpMAN. Correct. 

Mr. Brown. Now, are you still in the publishing business now, 
Mr. Freedman? 

Mr. FREEDMAN. Yes. 

Mr. Brown. Are you still a publisher member of ASCAP? 

Mr. FreepMan. I personally, no. 

Mr. Brown. Since you have been through it and are now out of 
it and are not working to improve ASCAP, I would now be interested 
in hearing what your suggestions would be to improve it. For 
instance, in logging, what do you think would really solve this logging 
problem? 

Mr. FreepMan. Well, I feel that the logging should be conducted 
by an independent agency, a Government agency, if possible. It 
should be mandatory that all users of music should send in the com- 
plete programs. If it is argued that the cost of analyzing all programs 
is prohibitive, then it should be a scientific sampling with the weighting 
directly coordinated to the sampling. 
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Mr. Brown. Let us just stop there a moment. In other words, 
you feel that your first choice would be an accurate, pinpoint, detailed 
logging of all performances; that would be your first choice? 

Mr. FreepMAN. Yes, sir. 

Mr. Brown. But you recognize that that might be a very difficult 
and expensive task; is that right? 

Mr. FreepmMan. No; I am sorry, I would not go along with that, 
because I think it was proven, or at least presented to the committee, 
by Dr. Colombo, that the four major European societies are able 
to do it. 

Mr. Brown. I thought I understood your statement to be that if 
it is established that that is too cumbersome or too expensive, then 
you had an alternative suggestion. In other words, you feel that an 
accurate, detailed logging absolutely verifiable would be practical? 

Mr. FreepMan. Yes, 1 do. However, as I said, if it is argued that 
the cost—if we actually look into it and see that it is so much, it may 
be different here from the way it is—that is, cost much more here than 
it does in, let us say, France, then it should be a scientific sampling 
with the weighting directly coordinated to the sampling. 

Mr. Brown. Done by an independent agency? 

Mr. FreepMan. Yes, sir. 

Mr. Brown. Now, on the distribution of funds, once the perform- 
ances have been logged more accurately, let us assume, how do you 
think that the funds should be distributed? 

Mr. FreepMan. Well, I think they should be allocated to the 
various usages of music, and on an objective rather than a subjective 
basis. 

As an example, one objective criterion for differentiation in the 
credit allocation could be based on the duration of performance. 

Mr. Brown. Now, on that point, I thought that you spent a great 
deal of time, Mr. Freedman, pointing out to us that your big complaint 
was that you were not getting credit for performances and so forth, 
that you deserved, and yet acc -ording to the statement vou just made, 
you would lump the money all into a pot and you would distribute it 
all according to various other purposes other than just performance? 

Am I missing something? 

Mr. Freepman. Yes, | think so. Maybe I did not make it clear 
enough. I say that there should be different objective criteria for the 
differentiation in the credit allowances. 

Mr. Brown. Well, I will not pursue that any further right now. 

Go ahead, Mr. Chairman. 

Mr. Roosrve tt. Mr. Sheehan. 

Mr. SHeenan. Mr. Freedman, you mentioned in talking with 
Mr. Brown about one of the movie houses, controlling director, I 
believe you said. The movie houses as such are not members of 
ASCAP, are they? 

Mr. FreepMan. I do not remember making such a statement. 

Mr. Sueenan. Did you not bring in one of the movie firms, the 
name of one of the movie firms? 

Mr. Brown. Will the gentleman yield? I asked him if any of them 
had ever tried to set up another society, and he said he understood 
Warner Bros. had. 

Mr. FreepMAN. Yes, that was the only reference I made to the 
movie companies, if I recall correctly. 
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Mr. Rooszvetr. Mr. Freedman, the committee wants to thank 
you for your presentation and your testimony, and for the obvious 
trouble you have gone to in preparing and submitting to us a lot of 
material, which the committee will study with great care. Thank 
you very much. 

Mr. FreepmMan. Thank om 

Mr. Wernstern. Mr. Chairman, may I take up just about a 
minute of your time to give you some information that I said I would 
furnish at the last hearing. 

At the last hearing Mr. Finkelstein objected to exhibit 59 on the 
ground that the statement was not sworn to. May I present now a 
statement by Arnold Malkan which covers exhibit 59 which is sworn to. 

Mr. Roostvett. The committee will accept the exhibit. 

Mr. Wuinstern. And I reoffer exhibit 59, which was withdrawn 
previously. (See p. 60.) 

Mr. Roosrevettr. The committee will accept the exhibit. 

(Exhibit 59 is as follows:) 


Exuisit No. 59 
STATE OF NEw YOrK, 
County of New York, ss: 


STATEMENT BY ARNOLD MALKAN 


Arnold Malkan being duly sworn deposes and states as follows: 

My name is Arnold Malkan. I am a member of the bar of the State of New 
York, having an office at 565 Fifth Avenue, New York City. I am an officer of 
Pleasant Music Publishing Corp., with which corporation Mr. Lengsfelder is also 
associated. 

I have attended two general meetings of ASCAP as well as being a member of 
a committee which on May 22, 1957, tried to examine the ballots of the 1957 
election of the board of directors. 

My testimony will be confined to the general meeting of ASCAP on January 3, 
1957, at the Waldorf Astoria Hotel in New York City, the minutes of which 
meeting are in the possession of ASCAP, and the May 22, 1957, attempted 
examination of the ballots, as evidenced by Lengsfelder exhibit 58. 

The general meeting of January 3, 1957, typified, and gave vent to, many of 
the objections which have been raised about the operation of the society: the 
secrecy shrouding its operations, the evasions used to prevent the redress of 
grievances, and the incomprehensible complexity of its royalty system. The 
meeting was delayed nearly 2 hours due to the fact that Mr. Frederick Fox had 
brought with him his own stenographer so as to have a record of the proceedings. 
The debate over the presence of the extra stenographer finally produced a vote, 
which was never counted, evidently because the board realized that a motion 
allowing Mr. Fox’s stenographer to remain would be carried. Despite constant 
demands for that vote every attempt by Mr. Cunningham, chairman of the 
meeting, to call for a vote, was interrupted by board members, despite the fact 
that Mr. Cunningham is the president of the society and therefore elected by,the 
board itself. 

My overall impression of this meeting was one of continued astonishment at the 
dictatorial methods used by the society’s ruling clique. This impression was 
confirmed by, of all people, Mr. Oscar Hammerstein. I distinctly remember his 
informing the members that the society was not democratic, had never been 
democratic, and that if it ever became democratic, he and other big members 
would walk out. 

I also took part in an attempted examination of the ballots of the ASCAP 1957 
election of the board of directors pursuant to ASCAP’s letter of May 10, 1957 
which stated: 

“The articles of association permit any committee of not less than five members 
in good standing to examine all ballots, tally sheets, and other memorandums 
incident to the tabulation of the votes upon the election of directors.’ 

Yet our efforts to examine the ballots were frustrated by the ASCAP officials, as 
Mr. Lengsfelder’s exhibit 59 discloses: 
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“Our committee of five appeared at the board room of ASCAP at 10 a. m. on 
May 22 in accordance with the instructions contained in the letter sent out by 
ASCAP. The committee on elections was closeted with Mr. Finklestein, attorney 
for the society, until approximately 10:30 a. m., and then the meeting was called 
to order by Mr. Kuhn, the acting chairman of the committee on elections. Ex- 
traneous discussions then took place during which time Mr. Kuhn commented 
* * * ‘unfortunately the bylaws do permit them to examine the ballots * * *’ 
These discussions prevented the examination of the ballots. 1t was finally ruled 
by Mr. Kuhn that the ballots could be examined by our committee provided that 
no notes taken by any of the members present be ‘transported’ from the room. 
The ruling was protested by the committee and the committee refused to con- 
tinue the meeting whereupon 2 of its 5 members left the board room and later 
the third, remaining a few minutes only as an observer, also left.’’ 

After Mr. Fox and Mr. Lengsfelder had left in protest, I finally prevailed on 
Mr. Kuhn to be permitted to take notes, which l then submitted to him. At 
the end of the meeting, the page on which I had done my computations was 
taken by an ASCAP official and burned. I was only permitted to take these 
notes after Mr. Kuhn had ruled that though I might examine the votes sepa- 
rately, I would not be able to identify the particular voters. Thus, though I was 
able to examine all of the votes cast by the 22 publishers who vote 141 or more 
votes each, I was not able to identify who these publishers are. 

By my investigation of the ballots, the tally sheets and the master tally sheets 
relating to the publisher vote, I discovered the top 20 voters cast over 75 percent 
of the total vote, which was almost 20 percent more than the minimum required 
for election, that minimum being 10,000 votes. 

I strenuously urged that Mr. Kuhn either return my notes to me or, after 
inspecting them, place them in a sealed envelope, across which I would write 
my signature, and entrust them to Mr. Finkelstein. He refused to do that, but, 
on the contrary, allowed Mr. Finkelstein quietly to copy the vertical and hori- 
zontal headings of my notes. When I observed this, [ote that fact for the 
record. Mr. Kuhn said that his committee would reserve decision on whether 
or not to return the notes to me. In fact, these notes were never returned nor 
was I ever advised by Mr. Kuhn or anyone else why they were withheld. 

Dated March 6, 1958. 

ARNOLD MALKAN. 

Sworn to before me this 15th day of March 1958. 

SAMUEL FAHRER, 
Notary Public, State of New York. 
Commission expires March 30, 1958. 


Mr. Wernsrein. And I also submit to the committee a proof on 
file in the Federal Court for the Southern District of New York that 
a private member of ASCAP could not intervene in a Government 
suit and claimed that the decree has been violated. That appears 
on page 14 in the statement submitted by the Department of Justice 
which covers that situation, and the Department of Justice in their 
statement clearly indicate that private parties tried to intervene 
and were unsuccessful. 

Mr. Rooseve rt. If the gentleman will submit that particular 
marked passage from the Department of Justice’s statement, the 
committee will accept it. 

Mr. WernsreIn. That is on page 14. 

Mr. FInKE.tsTeIn. Has the whole document not gone in? 

Mr. Rooseve rt. I believe it has, but the committee will accept 
the marked copy. 

(The passage referred to is as follows.) 

Before the resolution of the Young matter, ASCAP in December of 1955 
arbitrarily reduced the number of credits for network sustaining programs from 
44 for writers and composers, and 22 for publishers to 3 for both writers and pub- 
lishers. Thereupon Young’s two publishing companies, Gem Music and Denton 
& Haskins Publishing Co., moved to charge ASCAP with being in contempt of the 


judgment. The Department successfully resisted this motion. It assured the 
court that it had the matter under investigation and committed itself, if it dis- 
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covered that the judgment was in fact being violated in this respect, to report such 
violation to the court and to see that the judgment was complied with. 


Mr. Roosevett. Mr. Finkelstein, if you want to make some points, 
will you hold it for some minutes while I ask my colleague if he has 
something he wants to place in the record at this point. 

Mr. SuHeeHan. Mr. Chairman, with the permission of yourself 
and other members, I would like to read into the record a letter from 
the Hope Publishing Co. of Chicago. The letter is written to me and 
dated March 11 from the Hope Publishing Co. of 5707 West Lake 
Street, Chicago 44, Ill., and reads as follows: 


I have just learned that on Thursday there will be a hearing before the House 
Small Business Subcommittee No. 5 on some charges that are being made in a 
lawsuit against the American Society of Composers, Authors and Publishers of 
which we are a member. This membership of ours in the Society has been over a 
period of approximately 25 years. 

We are religious song book publishers and our copyrights do not have as frequent 
a use over radio and TV stations as do the standard and popular songs of today. 

We do not know what the charges are that are being brought against ASCAP, 
but we do know that over the experience of our membership, the affairs of the 
Society and the crediting of performances and all uses of our copyrights have 
been very fairly processed and administered. 

Inasmuch as you are from our Chicagoland area, we felt you would want to 
have this information and we ask that it be made a matter of record at the hearing. 


And the letter is signed by Gordon D. Shorney, the president. 

Mr. Roosevett. The letter will be considered in full as read by 
Mr. Sheehan at this point in the record. 

(The letter from the Hope Publishing Co., referred to, is as follows:) 


Hore Pusuisaine Co., 
Chicago, Ill., March 11, 1958. 
Hon. TimotHy SHEEHAN, 
House Office Building, Washington, D. C. 

DEAR REPRESENTATIVE SHEEHAN: I have just learned that on Thursday there 
will be a hearing before the House Small Business Subcommittee No. 5 on some 
charges that are being made in a lawsuit against the American Society of Com- 
posers, Authors and Publishers of which we are a member. This membership of 
ours in the society has been over a period of approximately 25 years. 

Weare religious songbook publishers and our copyrights do not have as frequent 
a use over radio and TV stations as do the standard and popular songs of today. 

We do not know what the charges are that are being brought against ASCAP, 
but we do know that over the experience of our membership, the affairs of the 
society and the crediting of performances, and all uses of our copyrights have 
been very fairly processed and administered. 

Inasmuch as you are from our Chicagoland area we felt you would want to have 
this information and we ask that it be made a matter of record at the hearing. 

Cordially yours, 
Hore Pusuisuine Co. 
Gorpon D. SHoRNEY, President. 


Mr. WernsTEIN. Following the precedent of the evidence that was 
ruled out by ruling out exhibit 59 because it was not sworn to, should 
we not follow the same procedure and rule that letter out as evidence 
because it was not sworn to? 

Mr. Roosrevett; No, because in this instance the letter makes no 
charges; it simply states the opinion of the company that ASCAP is 
doing a good job for them. They are entitled to that opinion, and in 
proper form the committee will accept it. 

Mr. WernsteIn. If you accept that as precedent, probably we can 
get hundreds of letters to and fro. 
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Mr. Roossgve tt. If you wish to challenge the authenticity of that 
letter, I will be glad to return it to Mr. Sheehan. Do you want it 
swor . to? ' 

Mr. WEINSTEIN; No, it is not necessary. I am just pointing out 
the previous precedent. _ 

Mr. Roostvett. The previous precedent was because of a chal- 
lenge. Do you challenge this letter? 

Mr. WEINSTEIN; = I do not. 

Mr. Roosnyer. The Chair would like to put into the record also 
at this point a very full letter from Mr. Pinky Herman, president of 
the Manor Music Co., Inc., detailing some activities that he had with 
the society, and suggesting certain things which in his belief need to be 
further corrected. 

This letter also, if it is challenged in any way, we will send it back 
in order to have it sworn to. 

Mr. Finxetstern. May I merely have the date of the letter, Mr. 
Chairman? 

Mr. Roossve.t. Yes, sir. The date of the letter is March 14, 
1958. 

Is it challenged by either party? 

Mr. FINKELsTEIN. It is not. 

Mr. Roosrve tt. The letter from Mr. Herman will be included in 
the record at this point. 

(The letter from Manor Music Co. referred to is as follows:) 


Manor Music Co., Inc., 
Yonkers, N. Y., March 14, 1958. 
Hon. JAMES ROOSEVELT, 
Chairman, House Small Business Subcommittee, 
House Office Building, Washington, D. C. 


Dear Mr. RoosEvE.LT: It was most kind of you to take the time to return 
my phone call today and I’m grateful too, for your kind invitation to write you 
this letter regarding ASCAP. In introduction, may I say that I was elected to 
writer membership in ASCAP in 1934 and my firm, Manor Music Co., Inc., was 
duly elected to membership in 1945. 

In 1941, at the suggestion of the late Gene Buck, who at the time was president 
of ASCAP, some of us writers took the lead to propose new amendments and 
revisions to the writers classification system in particular and other internal 
problems in general. I became the minority leader and likewise spokesman for 
the greater portion of ASCAP writers (the minority actually embraced approxi- 
mately 80 percent of the total number of writers in ASCAP). The minutes of 
the ASCAP meetings from 1942 through 1957 contain complete records of the 
continuous efforts we made in order to revise and better the internal affairs of 
ASCAP. 

In spite of the difficulties and the most trying situations encountered because 
of the complex classification problem involved (every writer in ASCAP possesses 
equities peculiar to his own copyrights and thus the accurate appraisal of his just 
royalties makes for a most difficult task) and after bitter bickering, debate, and 
intense battling from 1942 through 1949, the opposing factions, in a spirit of 
compromise, finally fused many ideas and plans which resulted in a new writers’ 
classification system based on the following formula—60-20—-20; this formula 
actually represents 60 percent of the writers’ ASCAP share for availability, 20 
percent for performances, and 20 percent for seniority. This new formula was 
placed in operation and applied in October 1950. 

At the first meeting in April 1951, some of us discovered that the adoption and 
the application of this new formula proved an undue and inadvertent hardship 
on a great number of writers and that it was imperative that immediate steps 
be taken to eliminate the causes of these hardships. President Otto Harbach 
appointed a special writers’ augmented classification committee (of which I was 
a member), whose function was to sit with the writer members of the board of 
directors and seek ways and means to perfect the new system. I’m happy to 
say that the committee, forgetting the bitterness and acrimony of the past, 
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applied ourselves to the numerous new problems facing us and slowly certain 
errors were corrected and revisions were found and applied which happily resulted 
in the vast improvement in the entire writers’ classification system. 

It would be too difficult and too lengthy for me to write in this letter the various 
improvements we made during the years 1951 to 1957 inclusive, but I have all 
the facts and would be most willing to appear before you at your convenience 
and reveal all this important data for the record. A study of the history of 
ASCAP, from 1942 until the present, will disclose that no one writer in ASCAP 
was as articulate nor as bombastic (for want of a better word) than was myself 
in the struggle these past 15 years to bring about revisions in the internal setup. 
I’m proud of the fact that from 1951 until today, almost the entire membership 
(I’m dealing solely with the writers’ segment of ASCAP) has closed ranks and 
is satisfied that because of the many revisions, our classification system is now 
more equitable than the systems of the past and that classification of writers is 
now more accurate and more closely reflective because of the objective system 
of appraisal of individual writer’s equities (songs). 

We haven’t by any means diminished in the slightest our continued efforts to 
bring about further necessary revisions and ideas, and plans to better the overall 
situation are still uppermost in our minds. Such further revisions, refinements, 
improvements, and amendments are very much the order of the day and we are 
currently in the midst of this study, but we, the vast majority of writer members, 
are unanimous in our feelings and belief that such betterment can only be realized 
through our own unselfish and united efforts and not through recourse to the 
courts or to outside channels. Ours is an internal problem which is being resolved 
slowly but surely and as one of the leaders in the long struggle, and with the 
acknowledged support from hundreds of members, I am proud of what we have 
already accomplished and I’m confident that certain other revisions which will 
further improve the situation will be found, adopted, and applied. 

I think that it would be pertinent to name the important internal problems 
that we’re now endeavoring to solve. All of these will be found in my many 
speeches delivered at the semiannual ASCAP meetings. Study of the situation 
will reveal that many of these problems have already been resolved through 
united and concerted efforts and the remaining problems are still being attacked. 

One of the most important problems yet facing us in the revision of the seniority 
portion (20) of the 60-20-20 formula. I’m attaching herewith a pamphlet which 
we first presented to the ASCAP board of directors back in 1942, which was the 
first attempt to rectify the then existing method of royalty distribution as regards 
the seniority portion of writers’ royalties. Although the current method of 
appraising seniority is an improvement over the old system, we have always 
contended that it falls far short of perfection and we are currently at work to 
revise it. 

Another important necessary change calls for changing the weighted vote. 
We were the first to point out the original error of this important phase of the 
ASCAP setup and have gone on record as favoring a modification of this. Today, 
the weighted vote is based on a system which gives a writer 1 vote per each $20 
that he receives per annum from ASCAP. We have always maintained that the 
“$20”? was an improper, inadequate, and entirely inequitable figure to serve as a 
least common denominator. Under the old classification system, that is, the sys- 
tem in effect prior to 1950, there were but 14 classes and so the higher classed 
members approved the existing $20 figure in the determination of the weighted 
vote. We believe this is an altogether disproportionate yardstick. However, in 
view of the new classification system as revised during 1957, it has become a com- 
paratively simple matter to make a revision of the weighted vote which would be 
consistent with equity, accuracy, and justice. We favor the adoption of a plan 
in which every writer will be entitled to 1 vote per each class in our classification 
system. Under our new current classification system, there are now 135 classes. 
A writer member in the lowest class or class 1 would be entitled to 1 vote; a writer 
in the next class would be entitled to 2 votes; a writer in class 10 would be entitled 
to 10 votes; a writer in the next higher class (class 15) would be entitled to 11 
votes; a writer in the next higher class (class 20) would be entitled to 12 votes and 
so on up. Furthermore, a writer in class 100 would be entitled to 28 votes, in 
class 350 would have 75 votes, in class 500 would have 97 votes, and a writer in 
class 1,000 would have 130 votes. The so-called superclasses (classes 1,000 to 
1,500) in which we find names including Irving Berlin, Jerome Kern, Cole Porter, 
Otto Harbach, Rodgers and Hammerstein, would also be entitled to this same 
basic proportion as to ‘‘votes.’’ The adoption of our proposal would create a 
more equitable and proportionate vote among all writers with almost no disloca- 
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tion or radical upheaval. It would modify the ration of 1,500 to 1 (voting power) 
to a much more moderate ratio of 135 to 1, which still would guarantee adequate 
safeguards for every writer’s individual equity. We oppose a suggested plan to 
grant every writer one vote because such a plan would deprive writers of their 
proper and entirely justified self-protective rights. 

We also favor revising the current method of tabulating votes. Under the 
present system, all noncast ballots, or multilated ballots, or ballots that are 
received after the time allotted to voting, are counted as negative. This is defi- 
nitely unsound, undemocratic, and may lead to dishonesty. Under such a system, 
an amendment may be so phrased as to bring about the desired result beforehand 
and although we do not contend that such an eventuality has occurred in the past, 
it could happen. We favor a revision calling for the counting only of bellots 
actually cast and received in the proper time alloted. Thus, in the tabulation, 
the exact number of ballots “in favor” may be accurately counted, the exact num- 
ber of ballots “‘not in favor” can be accurately counted, and the exact proportion, 
in accordance with our bylaws, can then be judged. There should be absolutely 
no tabulation whatsoever of uncast ballots. ‘Today, this tremendous “silent” 
vote, which is counted as “not in favor,’’ when added to the actually cast ‘not 
in favor’ votes, can oftentimes bring about a result directly contrary to the will 
of the voting membership. 

Mr. Roosevelt, I am sorry that this letter, lengthy as it is, still does not completely 
describe the situation in detail but I think that it may serve to clarify things. 
Namely, that we have made revisions, modifications, and changes which have 
benefited the majority of our members; that ASCAP today is so much finer, 
cleaner, and more equitable than it was in the past; that tozether, we have suc- 
ceeded in eliminating unsound and unfair methods of classification and have 
substituted newer and better methods, rules, regulations, and laws; that even 
though we have made such good progress, we are still mindful of additional need 
for further improvements and that we must continue to strive to find even more 
and better solutions to the problems that still face us. We are determined to 
succeed and we i now that with due deliberation of the rights and equities of every 
writer and with mutual trust and confidence, we will resoive the remaining difficult 
problems with which we still are faced. 

Obviously, in any organization or government, there does exist honest differ- 
ence of opinion but it is likewise just as apparent that only through a policy of 
trial and error and honest debate of issues can such issues be accurately appraised 
and ultimately resolved for mutual benefit. Although the preponderance of the 
writer members of ASCAP are satisfied that ASCAP today merits our continued 
loyalty, confidence, and support, they also realize that in an organization such as 
this, with so many different equities of various types, some few eases of inadvertent 
inequities may still exist and should be rectified as quickly as possible. ‘lhrough 
the application of a “special awards fund,” which has been increased, many such 
remaining cases have been and are given additional monetary considerations to 
alleviate as much as possible the situation. Perfection in any endeavor is almost 
an impossibility vet that is our goal and with the help of the Almighty, we’ll 
continue to strive to attain it. 

I trust that you and your subcommittee will find this letter helpful and enlight- 
ening and I assure you that we are grateful to all of you for your patience and 
understanding. Please call on me if there is any further way in which I may 
serve. 

Respectfully yours, 
Pinky HERMAN. 





[This is not our present proposals but is submitted only to show how long 
we have been working on our problems. Pinky HERMAN.] 


ANALYSIS OF PROPOSED PLAN FOR CREATING A “SENIORITY OF WorKs FunpD”’ 
AND FOR QUARTERLY DisTRIBUTION THEREOF TO WRITER MEMBERS OF ASCAP 


By Pinky Herman 


1. The plan proposes that commencing January 1, 1943, there shall be estab- 
lished a fund, to be known as the seniority of works fund, to which there shall be 
allocated each quarter a sum equal to 20 percent of the amount available for 
distribution to writer members, after deduction of a sum sufficient to pay all 
“permanent classification: . 
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It should be clearly understood that after the deduction of 20 percent for 
distribution under the seniority of works plan, the remaining 80 percent shall be 
distributed to the members according to the regular classification formulas. 

In other words, only 20 percent of the amount available for distribution to 
the writer members is apportioned to the seniority of works fund, and the other 
80 percent is apportioned for distribution under the established classification 
methods, now or in the future properly in effect. 

2. Participation of the respective writer members in the said seniority of 
works fund shall be based upon accumulations in completed calendar years 
of membership of seniority of works credits. A membership becoming effective 
during the first 2 quarters of a calendar year shall be construed, for the purpose 
of computing seniority of works credits, as having become effective January Ist 
of such year; and a membership becoming effective during the last 2 quarters 
of any calendar year shall be construed to become effective January Ist of the 
following year. 

3. Seniority of works credits shall in no case accrue to the account of any 
member who has not completed all formalities required to make and maintain 
his membership in effective status. Any lapse of membership, for any reason 
whatever, shall invalidate any previously acquired accumulation of seniority 
of works credits. 

4. Five completed calendar years of membership, under the formula stated in 
paragraph 2 above, shall be required before the member may participate in the 
seniority of works fund distributions, participation therein to begin \ ith the 
21st quarterly distribution after the effective “‘seniority’’ date of the membership. 

5. Under no circumstances, however, may any member accumulate seniority 
of works credits in excess of 20 (at the rate of 1 credit per each completed calendar 
year of membership) regardless of the term in excess of 20 years during v hich his 
membership may have been continuously in effect, and further provided, maxi- 
mum seniority of works credits which may be accumulated by classes 4, 3, and 
2, respectively, are limited as follows: 

(a) Class 4 may not under any circurn.stances accumulate more than 8 seniority 
of works credits, provided that if and when such member may be promoted to 
class 3, he may accumulate in that class up to 12 seniority of works credits. 

(b) Class 3 may not under any circumstances accumulate more than 12 senior- 
ity of works credits, provided that if and when such member may be promoted to 
class 2, he may accumulate in that class up to 16 seniority of works credits. 

(c) Class 2 may not under any circumstances accumulate more than 16 senior- 
ity of works credits, provided that if and when such member may be promoted to 
class 1, he may accumulate in that class up to 20 seniority of works credits. 

Provided further, that if and when a member shall be demoted from class 2 to 
3 or 4, as the case may be, seniority of works credits previously accumulated in 
the higber classes from which he may have been reduced shall not be correspond- 
ingly reduced. 

6. Members in ‘‘permanent classifications” do not participate in the seniority 
of works fund or receive seniority of works credits. 

7. Computation of seniority of works credits shall be governed by the following 
formula: 

(a) One credit shall be allotted to each writer-member for each completed 
calendar year of membership, regardless of different classifications, but vith the 
limitation as to total accumulation of credits by any one member prescribed in 
paragraph 5 preceding. 

(6b) Such single, equal credit shall be thus computed retroactively for all present 
writer-members for each completed calendar year of membership. 

(c) A writer-member shall not participate in any seniority of works fund distri- 
bution until he shall have completed 5 continuous calendar years of membership. 
His accumulated credits shall be first included in the computation of this seniority 
of works fund in the first quarter of the sixth year of membership, and he shall 
then participate accordingly. 

(d) The total number of seniority of works credits accumulated by all writer- 
members who have completed 5 calendar years of membership, and are not in 
permanent classifications, shall be added. 

The figure represented by such addition shall be divided into the amount 
(20 percent of the total, after deducting a sum sufficient to pav the permanent 
classifications) available for seniority of works fund distribution, thus arriving 
at the per credit valuation. 

Such per credit amount, multiplied by the number of completed calendar 
years of membership (if 5 or more), shall represent the share of the respective 
member in the seniority of works fund. 


24463—58——21 
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Example (not actual figures) 


Total amount available for distribution to writer-members for the 


CNN irs 2D oli ee Lear uae. Bu clas. Os wd lwhaw be taded $650, 000 
Deduct the amount payable to Permanent Classifications________---- 50, 000 
Net amount available for distribution_-...............------- 600, 000 
20 percent allotted to seniority of works fund_____..__.-__--------- 120, 000 
Total sum of accumulated seniority of works credits of members eligible 
DINED foicer hoe be ees wae demas 12, 000 
ee of 1 seniority of works credit is therefore $120,000 divided by 
I AN ti i a ah nts 5 al Lens gs Lied sc is td Atak bike $10 
A ae having 20 years of seniority would receive (for that quarter) 
as participation in the seniority of works fund 20 times $10 or_____- $200 
A member having 8 years of seniority would receive (for that quarter) as 
participation in the seniority of works fund 8 times $10 or___---_--- $80 


8. Estates of deceased members, except where the principal beneficiaries are 
either wife, son/s or daughter/s, father, or mother (all or any of them) of the de- 
—— member, shall not share in the seniority of works fund. 

Upon the transfer of any member to a permanent classification, his accumula- 
ion of seniority of works credits shall be canceled and his furthe " participation 
in the seniority of works fund discontinued. 


An approximate computation based upon 1940 distributions of the application of the 
proposed “‘seniority of works plan’’ 


Total amount distributed by ASCAP to writer-members in 1940_ $2, 730, 362. 49 
Deduct for distribution to 35 members in permanent classifica- 

I it Ne a en ee cham euenscewes 61, 000. 00 
Balance available for distribution to active writer-mem- 

Naat Stare en ee ee _. 2, 669, 362. 49 

Deduct 20 percent to be set aside for the seniority of w vorks fund_- 533, 872. 50 
Net balance available for distribution to regular classifica- 

Re 2 eset trae es ee Le Cots 2, » 135, 489. 99 


Total number of seniority of works credits accumulated at end of 
1940 by members eligible to participate under the plan (approxi- 


ON rh, Se os oe — 10, 000 
Value per seniority of works credit would be $533, 872.50 divided 
by 10,000 or — per credit, the sum of___._...__.----------- $53. 39 


Actual distribution by classes in 1940 








Class Amount i Class Amount 
cone i} “ite 
| 
aa aa date $18, 476. 63 | eid siddictiedibhdemsadesiabiatiin eel $1, 100. 00 
* AN Se ae Bee eaiadan NEE Wii cccconcececuneviornnetemnesenrs 890 00 
ON aa ae i el es Ae oe 9, 238. 30 all cee oeee  e | 740 00 
a a A ee id 6. 928. 74 oat dc biabaeo ks adiacsoubiucaeenataae 400 00 
TO Sn I shoe ace Pete oat 120. 00 
BMI Ra a: he hearers 3, 464. 37 | RE SRE ERS IS AL IAEA AEE 20. 00 
ELE FPS Oe al ei ee 1, 600. 00 | 


TO APPROXIMATELY COMPUTE YOUR OWN SHARE IN ROYALTIES UNDER PROPOSED 
“SENIORITY OF WORKS PLAN’”’ 


1. Find in the foregoing table, under your classification, the amount you 
received in 1940, and write down that figure. 

2. Deduct 20 percent from that amount. 

3. The remainder would be what you would receive as regular classification 
royalty. 

4. Multiply the number of calendar years you have been a member (if more 
than 5) by $53.39. 


rr ae 
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5. Add the resulting amount to the figure secured in paragraph 3 above, and 
the total would be your participation in the 1940 distribution had the proposed 
“seniority of works plan” been in effect. 

6. Bear in mind that all figures are approximate, and that the result in 1941 
or subsequent years would fluctuate proportionately as ASCAP’s distributable 
revenue decreased or increased. 

7. Members in permanent classifications are not affected by this plan, and do 
not participate in the seniority of works fund. Their ratings and shares are 
permanently fixed. 

8. Members who have not completed five or more calendar years of member- 
ship are not eligible to participate in the seniority of works fund. Their credits 
are accumulated, however, and beginning with the first quarter of the sixth year 
of membership, they do participate, beginning then with five earned credits. 


Mr. Roosevett. The Chair also submits for the record a letter 
dated March 15, 1958, from Mr. Gustave Beer, president of the Amer- 
ican League of Authors and Composers From Austria, which letter 
will be included in the record at this point. 

The information of counsel for both sides is that it is a letter of 
endorsement of the personal integrity of Mr. Lengsfelder. 

(The letter from the American League of Authors and Composers 
From Austria referred to is as follows:) 

AMERICAN LEAGUE OF AUTHORS AND COMPOSERS FROM AvsTRIA, 
New York, N. Y., March 15, 1958. 
Hon JAMES ROOSEVELT, : 
Small Business Committee, Subcommittee No. 6, 
House of Representatives, Washington, D. C. 

DEAR CONGRESSMAN ROOSEVELT: We understand that during hearings before 
your committee a question arose as to the status of Mr. Hans Lengsfelder as an 
European songwriter and playwright prior to his emigration to the United States 
in 1939. 

May we attest that he ranked near the top of both of these professions. May 
we further assert that his unquestioned integrity plus his vast knowledge of 
the musical industry has caused his constant reelection to the board of directors 


- of this society. 


Respectfully yours, 
GustTAVE BmEsER, President. 


Mr. Roosevett. On advice of counsel, exhibits Nos. 20 and 21 
will be marked and accepted for the record. 

(Exhibit No. 20 is as follows; exhibit No. 21 is identical to exhibit 
A5 appearing at p. 526, and is not reprinted here.) 


Exuisit No. 20 
[Variety, April 17, 1957] 


Expect TV BARGAINING PaneL To Hit ASCAP Wits DEMAND FoR 
Lower FrEEs 


Cuicaaco, April 16.—In anticipation of a complicated and drawn out negotiat- 
ing tug of war with the American Society of Composers, Authors & Publishers on 
a new television music licensing contract, an all-industry bargaining committee 
was formed by the telecasters at last week’s NARTB confab here. 

The 15-man group, which will serve as an interim body until formally elected 
by a mail vote by the industry, hopes to have its first organizational meeting 
within the next couple of weeks to start the wheels in motion on the new ASCAP 
pact. Time element is being stressed because the current contracts expire 
December 31. 

According to Dwight Martin, WAFB—-TV, Baton Rouge, who chaired the 
NARTB session, there is no inkling to date as to what demands ASCAP will lay 
before the industry. As an indication of the blue chips riding on the negotia- 
tions, last year the video stations and the 3 networks shelled out nearly $10 mile 
lion for use of ASCAP music. Radio paid out a like amount. 
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It’s considered a certainty the TV bargainers will go all out in the attempt to 
lower their licensing costs. Under the present ASCAP arrangement, stations 
and networks are licensed under either a blanket or a per program agreement. 
The tap under the blanket deal is 2.05 percent of net receipts for commercial 
shows. Sustaining rate is equal to station’s highest quarter-hour rate. Net- 
works operate under the blanket setup, paying 2% percent of net receipts from 
commercial programs and $150 yearly for each affiliate in its lineup for sustaining 
shows. 

The fees under the per use formula is 9 percent of a station’s net receipts for 
commercial shows using ASCAP music. Sustaining rate is 34% percent of the 
highest quarter-hour card rate. 

The definition of the phrase “net receipts’? has been a bone of contention be- 
tween stations and the music organization ever since the current pact was final- 
ized. And it’s expected to be the prime focus of attention once the talks start 
on the new contracts. 

Actually, any new licensing formula worked out by the bargaining group will 
only be in the form of a “recommended” proposal for the individual stations and 
networks. The newly formed committee will function much in the same fashion 
as the earlier industry committee which negotiated the present contracts. 

Committee members beside Martin are: Roger Clipp, Triangle Publications; 
Edward Thoms, WKJG—-TV, Fort Wayne; John McCoy, Storer Broadcasting; 
Nathan Lord, WAVE-TV, Louisville; John T. Murphy, Crosley Broadcasting; 
Irving Rosenhaus, WATV, Newark; Frank Fitzsimmons, North Dakota Broad- 
casting; Hamilton Shea, WSVA-TV, Harrisonburg, Va.; Charles Britt, WLOS- 
TV, Asheville, N. C.; Clair McCullough, Steinman Stations; Omar Elder, ABC; 
Sam Digges, WCBS-TV, New York; Lloyd Yoder, WRCV-TV, Philadelphia, 
and Elisha Goldfarb, RKO Teleradio. 

Mr. Roosrvetr. As the next witness the committee was to have 
heard from Mr. Frederick Fox, but due to a personal situation, the 
committee, with the kind compliance and assistance of Mr. Fox, is 
going to at this time hear from Mr. Ralph S. Peer. 

If Mr. Peer is present, will he come forward, and I will swear him. 

First, do you want to go on now, Mr. Finkelstein? 

Mr. Finketsrein. There are just a few items that I should like 
to cover in Mr. Freedman’s testimony. 

One 

Mr. Roosrvett. Mr. Finkelstein, I want to point out that this is 
not the time for rebuttal. 

Mr. Finketstein. This is not rebuttal. 

May I suggest that—I will skip that one. I think that what I 
was going to come forward with on that was rebuttal. I withdraw it. 

Your counsel has the item that I was going to refer to, and I will 
take that up with him independently of this hearing. 

I am a little bit puzzled here, because there are some charges that 
have no foundation that I thought I would like to pinpoint at this 
time. : 

Mr. Roosevett. No, sir. I am afraid we will have to let you do 
that at your proper rebuttal time, unless you want to move that they 
be stricken from the record on the grounds previously defined by 
the Chair. 

Mr. Finxetstein. Yes, I should like to—in support of such a 
motion, may I urge this: First, there is a bit of reference to the delay 
in the entry of 41,000 credits. 

Mr. Roosevett. Can you refer us to the page. 

Mr. FinKxetsrein. I could not possibly, because that was testimony 
just given. 

Mr. Rooseve.t. That was oral testimony given. I see. 

Mr. Frnkxetstetn. Now, I made these notes as Mr. Freedman was 
going along. And I would like to have the compositions and the 
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particular performances relating to those credits pinpointed, because 
this was a matter that was the subject of an appeal. I should want 
to be able to tie those two things together. I would like not to have 
to hit in the dark here as to those credits. 

Mr. Roosrve tt. In other words, what you are asking for is more 
definite identification? 

Mr. Frnxeustein. That is right; can it relate to a given program, 
and did the broadcasting company fail to report those programs until 
6 months after, and were the tapes destroyed by the broadcasting 
company, so that ASCAP could not check on this claim. 

And finally, this was just given by Mr. Freedman without any 
supporting data whatsoever, just on his say-so, and the say-so of an 
employee who has since left the Columbia Broadcasting System. 

Mr. Rooseve.r. It seems to me that is rebuttal, and I would sug- 
gest that counsel ask counsel for Mr. Freedman—and I am sure he 
will oblige—to try to be specific. 

Mr. WernsteIn. I will be glad to give him all the information 
available. 

Mr. Finketstei1n. Thank you. 

Now, there is something here about a composition which was 
performed in Canada, and apparently credited to the wrong publisher, 
who is a member of the ASCAP board of directors, G. Schirmer. The 
Alec Templeton Co. just did not clear its Canadian rates through 
ASCAP—— 

Mr. Roosevevt. Iam sorry. That is rebuttal. 

Mr. Finke stern. All right. 

Now, would this be rebuttal, for me to indicate—because this has 
been such a vivid part of this proceeding—here was the charge of 
secrecy as to certain rules—might I call it to the attention of the 
committee, to documents which we have furnished to your counsel that 
relate to or rebut that—or does the fact that I say that that is re- 
buttal—— 

Mr. Roosevetr. At the proper time. 

Mr. Wernstern. May I ask that copies of those documents be 
furnished to me, so I can see what they are. 

Mr. Finke.stern. They are accessible to you. 

Mr. Roosevett. All documents on file with the committee are 
accessible to both counsel. 

Mr. Wetnstern. Thank you. 

Mr. FrInKkeLsteIn. I would make this deal with Mr. Weinstein 
right now: Let him give me copies of all documents he has submitted, 
and I will give him copies of all nonprivileged documents that I have 
submitted. 

Mr. WetnstEIN. All the documents I have submitted are available. 

Mr. Roosrve tt. They are available. 

Mr. Finkevsrern. Mr. Freedman made the statement that ASCAP 
could quadruple the amount it received from symphony orchestras. 
I would like him to go forth with the statement as to how—how can 
you rebut that without knowing how he could quadruple that amount. 

Mr. Roosrvett. I think that is a statement of opinion of the 
witness, and if not further supported, it is up to the committee to de- 
cide how much weight they wish to be given to it. 
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Mr. Finxetstern. May I have it stricken, so I do not have to 
bring Mr. Zirato down from the New York Philharmonic and tell 
you why he would not pay any more than he is paying. 

Mr. Roosrevetr. As I recall the testimony, it was not that that 
performance, that particular performance should have paid more but 
it was more in the time and effort that ASCAP could give to moni- 
toring such 

Mr. Finxetstein. No, Mr. Chairman. This one is in writing. 

Mr. Rooseve tr. If you will refer me to the specific part of the 
testimony, I will be glad to look it over. 

Mr. Finkexstern. This is on page 26, the last full sentence on 
that page, the fifth line from the bottom: 





ASCAP could quadruple the amount of money it receives from the users of 
serious music, but ASCAP doesn’t, because such money would have to be paid 
out to publishers other than the ‘‘power house.”’ 

Mr. Roosrvetr. If you will read the previous two sentences, the 
witness referred to foreign societies and their experience, and to a 
specific instance of the Boston Symphony Orchestra touring in France 
on a tour sponsored by the State Department. And he makes this 
statement in relation to that. If you wish to rebut it, counsel, we 
will be happy to have you rebut it through such testimony as you 
wish to bring forward. 

Mr. Frnxetstern. But how can I? Must I say that the French 
law is different, they have an absolute right of public performance, 
and the United States has the right of public performance for profit—— 

Mr. Rooseve tt. I cannot teach you how to niake rebuttal, if you 
want to work out how to do it, that is all right. 

Mr. FinxexstTeIn. But this is an unsupported charge. I urge that 
objection—unless Mr. Freedman says, ‘‘The only reason for my 
conclusion that ASCAP could quadruple this is because the French 
society gets more.”’ If he says that is the only reason, I will withdraw 
my objec tion. 

‘But if he says the reason is because the ASCAP powerhouse 
would not do it, not because the laws of the United States are different, 
or because the customs are different—but he says, because the ASCAP 
powerhouse does not want to do it. 

I move, Mr. Chairman, that that be stricken, unless it is supported. 

Mr. Roosrvettr. The Chair feels that the testimony stands on 
its own, that the only supporting evidence submitted by the previous 
witness is the matter he referred to in the written statement, and the 
weight that the committee wishes to give to his further statement 
is entirely up to the committee. 

If counsel wishes to further rebut it and further, in his opinion, 
weaken the value of the statement, he is welcome to do so at the 
proper time. 

The statement will stand as read in the record. 

Mr. Peer, come forward, please. Will you raise your right hand, 
please. Do you solemnly swear that the testimony you are about 
to give before this committee will be the truth, the whole truth, and 
nothing but the truth, so help you God? 

Mr. Perr. I do. 
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TESTIMONY OF RALPH S. PEER, MUSIC PUBLISHER, NEW YORK, 
N. Y.; ACCOMPANIED BY MR. ARTHUR L. FISHBEIN, COUNSEL 


Mr. Roosrvett. Mr. Peer, I believe you have an attorney with 
you whom I| have not sworn because he has told me he does not intend 
to testify. You are, of course, welcome to confer with him any time 
you wish, however, for the rec ord, will you please identify him. 

Mr. Fisupern. Arthur L. F ishbein, 67 West 47th Street, New York 
City. 

Mr. Rooseve tr. We are grateful to you for your presence before 
the committee at our request, and of course, I want to make it clear 
that we invited you here in view of your re putation and standing in 
the industry. 

Mr. Perr. Thank you. 

Mr. Roosrvetr. Will you proceed, sir, with such statement as 
you care to give to the committee. 

Mr. Pernmr. I shall read the copy of the letter I have prepared. 
There are a few changes. I had to do this very hurriedly, and I will 
indicate the changes. 

Mr. Rooseve tt. Yes, sir. 

Mr. Perr. It is addressed to the committee. 

In accordance with the request of Representative James Roosevelt, 
I appear before you to impart information and my personal observa- 
tions resulting from the continuous membership since 1933 in ASCAP 
of one or more publishing companies, owned or controlled by me, 
This experience began in 1933 when Southern Music Publishing Co., 
Inc., was accepted as a publisher member by ASCAP. At the present 
time, I am the president of and own or control the following companies 
having ASCAP membership: Southern Music Publishing Co., Inc.; 
Charles K. Harris Musie Publishing Co., Inc.; La Salle Publishers, 
Inc.; Panther Music Corp., all having their head offices in New York 
City at 1619 Broadway. In addition we maintain branch offices in 
Chicago, Hollywood, Nashville, and San Juan, P. R. 

Actually I entered the music publishing business during the summer 
of 1927 but did not incorporate my firm until 1928. In 1929 I estab- 
lished a branch office in Mexico City and thus started an expansion 
program which has resulted in the establishment of subsidiaries in 
practically every country of the world where there is a music publish- 
ing business. 

The Charles K. Harris Music Publishing Co., Inc., is a corporation 
which I formed to take over the publishing business known as Charles 
K. Harris which started in 1893 and which is one of the five publishers 
which were founder members of ASCAP and which have continued 
their memberships without a break to the present oar 

Shortly after Southern obtained its membership in 1933, I began an 
investigation of ASCAP so that I would understand how I could in- 
crease my income from performing royalties. This was a most frus- 
ioating situation because immediately I lear ned that: 

The Board of ASCAP had absolute control. It consisted of 12 
aie and 12 writers. The publishers at stated intervals re- 
elected themselves as directors and the writers did likewise. 

2. Royalties were distributed to publisher members by a publishers’ 
classification committee which consisted of the 12 men who consti- 
tuted the publisher board. 
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3. This committee gave each publisher a rating using a system of 
letters, AA, A, B, C, D, E, F, and so forth. As I recall it a publisher 
once having been classified always received annually double the 
amount of a publisher in the category next below him. B, for example, 
would receive twice as much as a publisher in C. 

4. I was amazed to note that all of the publisher members of the 
board had the AA rating—there may have been 1 or 2 exceptions. 
These publishers were in a position to determine the percentages of 
the total net income which each publisher would receive. 

To this day the board (classification committee) retains the power 
to determine the percentage of total net receipts payable to each 
publisher member. It must be remembered that the board is self- 
perpetuating and that when new members are to be selected each 
member is given a number of votes proportionate to the total earnings 
of his firm during the preceding years. The net result, of course, is 
that few if any pentiehing houses able to compete seriously with the 
board members have come into existence. 

Various changes have occurred in the classification system but at 
no point has the small publisher member been permitted to grow to 
importance. 

In the 1930’s a new development occurred which turned out to be 
of great importance, namely, the entry of the motion picture industry 
into the music publishing field. In that era many popular songs 
resulted from inclusion in musical films. The large motion-picture 
producers quickly purchased established publishing houses some of 
which already held memberships on the ASCAP board. Today the 
film-owned publishing houses constitute the strongest block within 
the ASCAP board and in effect contro) (in negative fashion) the 
ASCAP board. It is my considered opinion that it is presently 
impossible to elect a new publisher member to the board unless 
approved by the group of film-owned publishing houses. 

It is noteworthy that for the past several years no serious effort has 
been made by ASCAP to collect performing fees from motion-picture 
usage. 

The present method of computing royalty payments is so arranged 
that my companies within ASCAP can never hope to obtain a payment 
for any particular usage on radio or television equal to the amount 
paid to the old established firm represented on the board. The income 
on & per-use basis has gradually increased with the growth of radio and 
television but the relative position of the small publisher, who would 
like to grow to be a large publisher, remains substantially the same. 
In the last 25 years, so far as I know, not one new ASCAP publisher 
has grown to a position where he can challenge his older competitors. 
It is my considered opinion that this is due to the financial advantages 
accruing to firms represented on the board. 

Since 1928 it has been possible for me to create businesses in other 
countries which have become top publishing houses. For example, in 
France, Argentina, Cuba, Spain, and Mexico, I own the largest music 
publishing houses, all of which have started in business a number of 
years after my initial efforts in this country. As I see it, there was 
never any possibility that I could accomplish such results in the United 
States of America because of the stranglehold of the ASCAP board in 
the field of performing royalties. In recent years these royalties have 
become more and more important to new publishing houses on a per- 
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centage basis and the methods used by ASCAP to distribute royalties 
to publishers has become more and more detrimental to its newer 
members. 

Let me say that an organization such as ASCAP is an absolute 
necessity. If it had not been founded, there could hardly be a music 
publishing industry today. Such organizations exist in every de- 
veloped nation. What I have to say is, therefore, not to be construed 
as a complaint against ASCAP. I have spent most of my business life 
trying to make internal changes so that it could be stronger and serve 
its constituents better. I regret to say that my efforts have been in 
vain. ASCAP remains now as it was in the beginning, a method to 
control the income of its members. The principal music publishers 
of the world are members of ASCAP, and free competition between 
them cannot exist under the ASCAP method of distributing perform- 
ing royalties. The present control of the ASCAP board by the group 
of motion-picture-owned publishing houses still further complicates 
the situation and makes it impossible to operate this splendid enter- 
prise strictly for the general good of its membership. 

Mr. Roosrve.t. Thank you, Mr. Peer. 

I have just a few questions that I would like to ask you relative to 
to your testimony in the letter. 

First of all, for the first time I think we have brought up the ques- 
tion of the contro] of the ASCAP board by a group of motion-picture- 
owned publishing houses. Have you ever put together just which 
motion-picture companies control which members? 

Mr. Peer. Well, the publishing houses in question are owned by 
motion-picture companies. For example, there is a group of them 
owned by the Metro-Goldwyn-Mayer organization, or at least con- 
trolled by Metro-Goldwyn-Mayer. And as to each of these groups, 
there is a board member in ASCAP. 

Mr. Roosrve.t. It would be helpful to us, unless we already 
have the information—counsel tells me that he thinks we already 
have that as an exhibit. 

Mr. Fisupein. I think if you will refer to the Leibell decisions, the 
findings of, and the conclusions of law, you get a complete breakdown 
as it existed in 1947. 

Mr. Roosrve.t. Thank you, but after this tell Mr. Peer to make 
the statement. 

Mr. Fisupern. Maybe you should swear me then, because the 
indications are I will speak. 

Mr. Roosgvett. I think you should. 

Will you raise your right hand. 

Do you solemnly swear that the testimony you will give before this 
committee will be the truth, the whole truth, and nothing but the 
truth, so help you God? 

Mr. Fisnsein. I do. 

Mr. Roosrvett. Your previous statement will be considered as 
having been made under oath. 

That will be helpful to us, and I appreciate it. I just wanted to 
substantiate it. 

As a substantial publisher, Mr. Peer, do you have any knowledge 
of any time that the classification committee has ever set up a board 
or & committee outside of itself to consult with it or to come up with 
independent suggestions as to proposed rule changes and rectifica- 
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tion of the complaints which have been made in the past both within 
the society and to the Department of Justice? 

Mr. Peer. I have heard some rumors along that line, but I have no 
knowledge. 

Mr. Roosrvett. You personally have never been invited to any 
such consultations, or have you? 

Mr. Peer. No. As a firm we have appealed at various times, and 
have been occasionally successful in modifying the method of ap- 
portioning the money. But in the end, that did us no good, because 
the final say on this is with the board of directors, and we won in one 
direction and we lost in another. So it finally’ became a hopeless 
mess, 

Mr. Roosevetr. Would you be willing, Mr. Peer—perhaps if you 
don’t want to do it today, I think the committee would appreciate 
having such suggestions in detail as you would like to suggest to us as 
to how the conditions which you are objecting to and which you 
object to could be changed or improved. 

Mr. Prrr. My solution is very simple. The first thing I would do, 
I would eliminate all users of music from the board. In other words, 
there should certainly not be any users of music sitting on the board 
of ASCAP; that is ridiculous on the face of it. 

Mr. Roosrevett. You are particularly referring to the members 
who represent publishing houses controlled by the motion-picture 
companies? 

Mr. Peer. That is right. They should never have been on the 
board. The method of distributing the money should be scientific. 
I don’t know whether the testimony has been introduced or not, but 
ASCAP has no general manager, hasn’t had one for a good many years. 
I refer here to the control in negative fashion. That is one way it is 
controlled; with no general manager, the thing just drives itself along. 

ASCAP collects every year in the neighborhood of $25 million at 
the present time. Just think of the size of this country, all the 
millions and thousands of millions of dollars invested in the amuse- 
ment industry, and then realize that ASCAP, with this particular 
board, collects only $25 million. It indicates there is something 
wrong with the running of the society. I mean, if you are talking 
about $200 million, you might be somewhat in line, but the present 
income is being held down by an incompetence which in my opinion 
is desired by the users of music. I think the facts speak for them- 
selves, the small amount of money being collected. 

Mr. Roosevett. Mr. Peer, did you ever have a conversation with 
a member of the board by the name of Mr. Bernstein relative to the 
adjustment made with Mr. Frederick Fox? 

Mr. Peer. No. 

Mr. Roosgvetr. You never had any conversation concerning that 
matter? 

Mr. Fisnsern. Is that Mr. Louie Bernstein, for the record? 

Mr. Rooseve.t. Yes. 

Do you have any direct knowledge, Mr. Peer, whether prior to the 
1950 consent decree, publisher members of the board, by agreement, 
allocated to each of themselves 5,500 points for availability, regardless 
of the size of the catalog, and on an arbitrary basis made smaller 
credits to other publishers? 
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Mr. Peer. Well, I went through that experience myself. These 
figures were taken arbitrarily. And there was some informal com- 
plaint. Why was it that if the 500 points given to each company 
were multiplied by 10 when the figures were finally looked at, instead 
of being 5,000, they became 5,500. Of course, it was simply humorous 
that these men would allocate to themselves just a little bit extra 
because they had the opportunity to do so. 

Mr. Roosevetr. Can you give us some information as to how much 
each of these performance credits was worth at that time? 

Mr. Peer. Mr. Fishbein reminded me that we appealed our avail- 
ability rating at that time, and we could make the entire record of 
those proceedings—we could turn it over to you. 

Mr. Roosrvetr. I think it would be helpful to the committee if 
Mr. Fishbein would make them available, if counsel does not already 
have them there. 

Mr. Finketstern. Counsel already has them. 

Mr. Roosrevett. Thank you very much, Mr. Finkelstein. But 
I would ask counsel to confer with Mr. Fishbein as to whether they 
have it. 

The other thing that I would like to suggest at this time, I think 
the committee has the figures which indicate the total income of the 
society, and roughly the income that is allocated to the 12 members 
of each board, writers, and publishers. The committee does not 
have, I believe, as of this time the voting strength compared to the 
total voting strength of the society of each of the members of the 
board. And the Chair is going to instruct counsel to continue his 
efforts to specifically ascertain this with counsel for ASCAP, and of 
course, if you have any information which you care to give us con- 
cerning that, we will be glad to have it. 

Mr. FINKELSTEIN. I hope there is no suggestion, Mr. Chairman, 
that counsel has had any difficulty in receiving anything he asked 
from ASCAP. 

Mr. Roosrvett. Counsel tells me that he now has the breakdown 
as of noontime today, and I didn’t mean to imply you haven’t coop- 
erated in every way; you certainly have; I just wanted to be sure we 
had got the figures in. 

Mr. Fisnpern. With respect to the 1951-52 appeal that Southern 
Music took in ASCAP, Mr. Finkelstein can give you all the data. We 
can give you the decision, which was the first one rendered by an 
impartial panel under the panel procedure after the consent decree of 
1950 went into effect, and I think the committee will be interested to 
have the information that for 9 years the Southern Music Publishing 
Co. had 100 points of availability. There had never been examination 
despite the increments added to the catalog. We filed the appeal in 
1951. We went before the board of appeals, and after the publishers 
classification committee had increased the rating from 100 to 150, the 
board of appeals affirmed the publishers classification committee. 
And we then filed an appeal to the impartial panel. When we went 
before the impartial panel, we received, much to the amazement of 
ASCAP, and all publishers in the industry, incidentally, an increase 
to 450 points. Soon after that, a new system of fixing availability 
was put into effect by ASCAP. Our decision was rendered on 
February 2, 1952. The new system of availability as promulgated 
by the publishers classification committee became effective October 
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2, 1952. And that tied up again with performance credits, and the 
performance credits, as you gentlemen know now, are tied up with the 
nature of the survey as formulated by the publishers classification 
committee. So that even though we won the panel decision, and we 
now had 450 points of availability, as compared to 5,500 points of the 
board members, in October, when the new system went into effect, 
we no longer knew what we had, and we still don’t know what we have 
in proportion. 

We have had ample experience with appeals right through, starting 
in 1936, and the 5,500 points of availability that you speak of came 
about this way. In 1939, they multiplied the availability factor by 10. 
Southern Music then had 60 points of availability, and the board 
publishers at that time had 500. They became—amultiplied by 10, 
it would have been 5,000, but they added 10 percent and it became 
5,500. Southern Music, instead of becoming 60 times 10, 600 plus 
10 percent of 60, became 540, or less 10 percent from the 60 that they 
had. This was the start of the so-called 5,500 points availability for 
the majority of the members of the board of directors. 

The appeal in 1951 was predicated to a great extent on the subjective 
survey of availability, and the fact that all these board members had 
5,500 points of availability. 

Now, mind you, all these companies are of a different nature and 
possess different repertoires. Still, the same 5,500 points prevailed 
with respect to many of the members on the board. 

Mr. Rooseve tt. I think I asked this question before, and I am 
not sure we got an answer. Was there a specific dollar value to each 
of these credits? 

Mr. Fisupern. Yes, that was calculated during the course of the 
appeal, and I brought it into evidence at the time of a hearing before 
the impartial chairman, that among the AA publishers at that time, 
their take of the complete availability distribution to all publishers 
varied between 72 and 75 percent of the total dollars distributed over 
a period of years. 

I think all that information can be available through ASCAP. 

Mr. Rooseve tt. I am still looking for the specific value of a single 
point; is it $12, $16, $20? 

Mr. Fisxpetn. I wouldn’t know that. 

Mr. Peer. It isn’t a matter of dollars, it is a percentage, a certain 
amount of money divided between a certain number of availability 
points, which varies every quarter. 

Mr. RooseEvett. According to the amount collected for that quarter. 
I see. 

After 1950, was there any change in this arrangement, or did this 
basic allotment—in other words, what is now in existence was obvi- 
ously based upon the arrangement you have already described—has it 
radically changed in any way since 1950? 

Mr. Perr. Well, the change that was made was to base the avail- 
ability on the performance figures, take the performances after 5 years, 
and from that work out a formula which gives us an availability rating 
corresponding to your performance of old selections, let us call it. 
That was worked out in such a manner as not to interfere greatly with 
the status of the old so-called AA publishers. 

In other words, the classification committee, which makes these 
changes, in the final analysis, the board decides how much it will get 
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and how much will be left for other people. And that has always 
been the system within ASCAP, and obviously it is impossible for a 
publisher to grow under these conditions. 

Mr. Roosrve.t. Mr. Peer, do you believe that the system of 
logging could be more scientifically done than it is today? 

Mr. Peer. I am sure that it could. It is now designed to favor the 
views of certain directors. 

Mr. Roosrvett. Do you believe that it will be possible for you, 
working with a committee, to indicate the manner in which you think 
it could be improved specifically? 

Mr. Perr. I could certainly help if I were asked. But as far as I 
know, no members have been asked. This has been the province of 
the classification committee. 

Mr. Roosevet. Frankly, Mr. Peer, for your information, I am 
asking some of these questions for the information of the Department 
of Justice whom I think will be perhaps interested. 

I think that is all the questions I have at the present time. 

Mr. Brown? 

Mr. Brown. Mr. Peer, we had evidence this morning that three- 
fifths of a publisher’s total income comes from ASCAP or performance 
fees. Is that your experience? 

Mr. Perr. Frankly, I couldn’t tell you. I would have to look at 
my books to find out. It is a very important percentage. But this 
varies with each publisher, because each publisher has a different 
kind of business. If you are producing Broadway shows, you would 
get one result. If you have rock and roll, you would get another 
result entirely. 

Mr. Brown. In the case of Southern Music, would you say that 
your performance fees are more than 50 percent of your total income? 

Mr. Perr. I don’t think so. I think they are less than 50 percent. 

Mr. Brown. Now I would like to just try to get something straight 
here in my mind about this whole operation. Let’s say that you 
publish a song, a good song, Mr. Peer, that is very popular on radio 
and television. 

Now let’s say that that tune is played on a network, a radio net 
- work of some 125 stations. Have you ever calculated what 1 play 
of 1 song should bring you from ASCAP from a network performance? 

Mr. Perr. Not in recent years, because it is really unimportant. 
The songs are popularized through the playing of recordings, largely 
by small stations. One great criticism of the ASCAP survey is that 
it started as simply a compilation of the songs which the networks 
used. And that has continued to this day. I mean, there have been 
changes, but that is the backbone of it. 

Mr. Brown. In other words, are you saying, sir, that radio broad- 
casting has changed materially in the last 5 to 10 years? 

Mr. Perr. It certainly has. The network broadcast is no longer 
the determining factor. There are 3,000 small radio stations, and if 
they all—I had a selection called Fascination, for example, recently, 
and that was certainly popularized by the playing of records by small 
stations, and after they had made it into a hit, then the networks 
took it up. 

Mr. Brown. Was the tune Fascination, the performance fees on it, 
cleared through ASCAP? 

Mr. Perr. Yes. 








328 POLICIES OF ASCAP 


Mr. Brown. Now in that instance, do you recall whether your 
credits for network performance exceeded your credits for local station 
performance or any ratio thereof? 

Mr. Prrer. I wouldn’t know. I assume I could find out from 
ASCAP, but the figures they give us wouldn’t disclose that. 

Mr. Brown. Your points would not disclose which was network 
credit and which local station credit? 

Mr. Perr. No. 

Mr. Brown. In other words, you feel that the logging system as it 
exists in ASCAP today does not give proper consideration to the 
independent music stations around the country, and their per- 
formances? 

Mr. Peer. Well, I would go further than that. I don’t think the 
ASCAP survey is very closely related to the use of music. It is just a 
system which satisfies the needs of the board, it is really something 
that has just grown up, you see, and they leave it that way because it 
leaves a satisfactory result to them. 

Mr. Brown. If you could calculate the performance credits or 
performance fees, let me put it this way, that you felt you deserved on 
the tune, Fascination, and it came to, say, well, just take a figure, 
$5,000, now, under the ASCAP setup, would you have received 55 
percent of the $5,000 in the calendar year in which the tune was 
popular, first popular? 

ie. Prerer. It would keep up for 2 or 3 years, take 2 or 3 years to get 
in all the returns, as it were. 

Mr. Brown. In other words, it would be played substantially for 2 
or 3 years? 

Mr. Peer. That was a rather big hit, you see, it is being played 
today, it will keep on being played. 

Mr. Brown. Now in the event though, say the 2 or 3 years when 
the tune was enjoying popularity, does the current performance 
category, 55 percent in the distribution formula, mean that during the 
2 or 3 years of its popularity you would have received 55 percent of the 
fees that you were supposed to get, is that correct? 

Mr. Peer. Well, I don’t like this term ‘supposed to get,’’ because 
you just take it, it isn’t that you are supposed to get anything, be- 
cause the rules are set, 1 mean the source of the information 1s de- 
termined by the classification committee. So I just take what I get, 
I can’t do anything else about it. Now the difficulty can be well 
illustrated by Fascination. I will get 55 percent of my performance 
credits. On my availability rating, I will not get 30 percent. I will 
pet some lesser amount, whereas if I was in the top echelon and on the 

oard, I would get the 30 percent. 

So, if Harms, Inc., owned Fascination, they would get more from 
Fascination than I would get. 

Mr. Brown. Now, I understand your contention. Let me proceed 
on this thing, if I may, just little bit, to try to straighten it out in my 
own mind, the lay mind. 

The 55 percent you would get, theoretically, in the calendar years 
in which the tune was popular, as to current performances—correct? 

Mr. Peer. Yes. 

Mr. Brown. Then under the availability category, 30 percent 
would be accumulated for you to get over a period of 5 years? 
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Mr. Perr. Oh, no, that isn’t it at all, that 5 years is just a part of 
the formula used to calculate the availability rating. 

You get a number of points based on the usage of all selections going 
back 5 years. 

Mr. Brown. So in reality, what you are saying, Mr. Peer, is that 
it would be almost impossible in your opinion to trace an exact dollar 
amount of fees that should accrue to your credit as a publisher in 
ASCAP for any given selection, that the money all just comes into a 
pot, and is divided up arbitrarily, is that what you are saying? 

Mr. Peer. No, it is divided up mathematically. 

You see, this 30 percent of the money is divided mathematically, 
and 15 percent seniority is divided mathematically. But you never 
have—lI came into ASCAP 25 years ago, and I am still far from having 
the maximum availability rating. I am still far from having the 
maximum seniority rating. And as time goes on, it will just continue 
that way. 

Mr. Brown. But am I not correct in assuming that the people who 
set the mathematics and the formula in the first place are the board 
of directors of ASCAP? 

Mr. Peer. That is right. And they do receive the maximum. 

Mr. Brown. Well, whether they do or not, they set the policy of 
who gets the money that comes into the pot, is that correct? 

Mr. Perr. That is right. 

Mr. Brown. Now 15 percent is allocated on the basis of seniority. 
Could anybody have more seniority than you if you were a founder? 

Mr. Perr. Oh, yes, that doesn’t make any difference, that for- 
mula has been changed along the line. I am sorry I don’t have the 
figures available here. But the Charles K. Harris Co., which should 
have at least as much seniority as anybody else, has a very small 
amount. 

They changed the rule. When I bought the Harris business, 
naturally I thought I was buying this seniority rating. Very shortly 
after I bought it, the rules were changed. 

Mr. Brown. And you did not get the se niority in the purchase? 

Mr. Peer. I think after about a year, I lost half of it. 

Mr. Fisupern. I can explain that a little bit. As I recall, the 
Charles K. Harris Publishing repertoire was published by a new 
corporation formed by Mr. Peer in 1943—April. At the time he 
negotiated for and made the purchase, the Charles K. Harris reper- 
toire enjoyed 28,000 seniority credits in ASCAP. The quarter 
following the purchase, the seniority credits were reduced to 14,000 
by a new formula promulgated by the publishers classification 
committee. 

In addition to that, that very complicated formula was tied up 
with performance credits for about 5 years prior thereto, with a 
maximum reduction, I believe it was, of 10 or 20 percent. So that 
today, the Charles K. Harris Music Publishing Co. has very few 
seniority credits. 

Now, mind you, it is the publishers classification committee that 
can change the rules of the game at any time it so desires. And this 
is what happened in the case of Charles K. Harris Music Publishing Co. 

Mr. Brown. In other words, when you bought Charles K. Harris’ 
repertoire, did you also buy the firm name with it? 

Mr. Prerr. Buy what? 
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Mr. Brown. The firm name, Charles K. Harris. 

Mr. Perr. Yes. 

Mr. Brown. In other words, you bought out the company? 

Mr. Peer. Yes, everything that he had relating to the music 
business. 

Mr. Brown. When you bought it, did you feel that you were pay- 
ing a certain amount of consideration for the s seniority credits in 
ASCAP? 

Mr. Peer. I certainly did, yes. 

Mr. Brown. And you felt you were acquiring thereby certain 
property rights? 

Mr. Peer. That is right. 

Mr. Brown. And then the rules would change shortly thereafter, 
and your property rights, some of them went out the window? 

Mr. Peer. That is right. 

Mr. Brown. On this availability, you feel that you are not getting 
your full property rights in that either? 

Mr. Perr. I feel that the rules which have been made deprive me 
continuously of a portion of the royalties which I have earned. 
After 25 yours, I should be competent to get 100 percent on Fascina- 
tion, not 72 percent, or whatever it is. 

Mr. Brown. Have you been adding to your repertoire fairly con- 
sistently good tunes and popular—well, whether they are good or not, 
popular tunes? 

Mr. Perr. Well, we have stayed i in business. Every publisher has 
his ups and downs, we have added continuously to the available 
repertoire. 

Mr. Brown. Have you had any big hit tunes in recent years other 
than Fascination, which you mentioned? 

Mr. Prrr. W ell, you know, I have tried to think of selections 
which are under ASCAP control. You perhaps remember Lisbon 
Antigua. I control things like Lazy Bones. As a music publisher, 
I am afraid I am a poor example, because I devote myself to the 
business end of it rather than the selection end of it. But we can 
furnish you with a list of 200——— 

Mr. Brown. It isn’t necessary. I have heard of your firms for 
years. 

Mr. Purr. We are alive, Southern Music, and this list of four firms 
are live music publishers in every sense of the word. But I have tried 
to make the point that they can never get to the top, which is con- 
trary to the American way of living. 

Mr. Brown. Thank you, Mr. Peer. 

Thank you, Mr. Chairman. 

Mr. Roosrvett. Mr. Sheehan. 

Mr. SHenHan. Mr. Peer, you testified when you bought the 
Charles K. Harris Co. that you still carried over their seniority, ex- 
cept that the rules were changed and your points were reduced, 1 
that right? 

Mr. Prexr. That is correct. 

Mr. SuresHan. But it was carried over the purchase of the com- 
pany? 

Mr. Perr. That is the method which has always been used by 


ASCAP when there is a change of ownership. 
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Mr. SHEEHAN. However, we had testimony this morning—were 
you here this morning? 

Mr. Peer. No, I wasn’t here this morning. 

Mr. SHEEHAN. We had testimony here this morning of Mr. Freed- 
man who testified that his company bought out another company, and 
I will read you the direct testimony, so maybe you can get the benefit 
of it. 

He says, after he bought out the company, ‘“‘Upon investigation, we 
were told by ASCAP that there was a rule not even known to our 
attorney who negotiated the sale, or to Axelrod”’—that is the company 
they bought out—‘‘that the mere purchase of copyrights will not 
transfer their availability and seniority credits in ASCAP.” 

But apparently your credits were transferred, weren’t they? 

Mr. Perr. Those were two different things. I bought out a com- 
plete repertoire, in this case, and they bought out a selection ap- 
parently. 

Mr. SHEeeHan. Did you know before you bought out your complete 
repertoire what the rules of ASCAP were? 

Mr. Peer. Well, I understand what the situation—you see, what 
we did 

Mr. SuHeenan. What I am trying to get at is, the rules were not 
secret, I mean they were available, at least you and your attorney 
knew how to negotiate, at least carry over the seniority? 

Mr. Fisupern. I can clarify that if I may. ASCAP, as far as I] 
know, doesn’t have any rule like that at all. If I were an attorney 
representing you, and you were to publish an ASCAP repertoire, 
before I made the purchase on your behalf, I would consult ASCAP. 
But they do not have a firm rule. Ordinarily they will permit a trans- 
fer of additional copyrights for the pure chase of a company, but now 
this too is in the discretion of your board of directors—I don’t testify 
of my own knowledge—l believe this has been difficult in the past 
years. I do know this, that if a board member purchased a company, 
as we did with Charles K. Harris, there would be no question about it. 

Mr. Brown. Would the gentleman yield? 

In general, would it be a fair statement that if you bought up all 
the copyrights of a publishing firm, you would thereby acquire at 
least the overwhelming majority of their total assets; isn’t that what 
they have? 

Mr. Fisupern. No, because ASCAP doesn’t recognize the transfer 
of a membership. And Mr. Finkelstein can give you more information 
on that than I can. But my experience as a lawyer in the field for the 
past 25 years is that you cannot transfer a membership of ASCAP 
by negotiation between 2 parties. 

Mr. Brown. Forgetting the rules of ASCAP for a moment, Mr. 
Peer, if you went to a publishing firm to buy them out, regardless of 
the number of desks and paper clips and the number of things they 
they had, the main thing you are interested in is the portfolio and the 
copyrights they own, are you not? 

Mr. Perr. Yes. I think I can answer your question, there is a 
point considered in the trade, and certainly by ASCAP—did I buy 
the Charles K. Harris repertoire in order to just add it to my own 
repertoire, Southern Music, or did I intend to maintain a separate 
firm. I organized a corporation, which makes a special status. 

Mr. Brown. Thank you. 
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Mr. SHeewan. Your attorney, Mr. Fishbein, if he were handling 
any negotiations, he would make sure that he consulted with ASCAP 
to know that the rights were able to be transferred? 

Mr. Fisxsern. I would do that as a lawyer. 

Mr. SHEEHAN. As a lawyer, you would have to do that in order to 
know whether you would be able to protect your client? 

On page 3 of your report, I just wanted to comment. You apparently 
said there that there had been no serious effort by ASCAP to collect 
performing fees from motion picture theaters not employing live 
talent. 

Mr. Prer. I changed that to ‘‘motion picture usage,’’ I believe. 

Mr. SHEEHAN. Does that mean that you think that they should 
collect money from the motion picture theater for playing, using the 
music in the film in that particular theater? 

Mr. Peer. According to Judge Leibell, they shouldn’t, I can’t go 
against the judge, but obviously if any music is used, somebody should 
pay for it. If a scheme is agreed upon that the producer of the picture 
will pay a fee for the usage of the music, and ASCAP, after long, 
drawn out negotiations, just gives up completely, it is just like throw- 
ing away a million dollars, and now it would be 2 or 3 million dollars 
out the window, and you just can’t help but wonder why under the 
circumstances. 

Mr. SHreenan. It is my understanding from previous testimony 
that when a writer or composer finishes his work, that he would in 
the case of movies, negotiate with the movie studio for the sale 
between him and his publisher for the work, and therefore, ASCAP, 
at least it is my impression, doesn’t feel they are entitled to anything 
because the deal has been made between the original writer and pub- 
lisher and the movie house, is that your understanding? 

Mr. Prser. No, that isn’t my understanding. ASCAP owns and 
controls the rights of all its writer members, and that is all there is to it. 

Mr. FINKELSTEIN. I hate to interrupt, but our consent decree com- 
pels our members to do that. We have no discretion in the matter 
at all. There is a gentleman from the Department of Justice here. 
He can confirm it. 

Mr. SHEEHAN. That was my understanding. I just wanted to 
find out. 

Mr. Peer. He hasn’t contradicted what I said. ASCAP still 
owns these rights. They are just not able to collect from the motion 
picture theater, but they can collect and they do collect. 

Mr. SHepHan. My only object in bringing up the moving picture 
and the theaters is, you may not know that in the last few years the 
House and Senate passed a special bill to reduce the admission tax, 
because they thought the movie houses were in such bad straits. We 
are not talking about the moving picture companies, but the indi- 
vidual theaters. 

Mr. Roosrveit. Mr. Peer, we want to thank you very much. 
I think we probably have one more question. 

Mr. Brown (Missouri). You say ASCAP owns these rights? Do 
they really own or do they act as your agent in collecting performing 
rights? 

Mr. Peer. They have an assignment of rights which flows, either 
from the writers themselves, or from the publisher. In some cases 
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they have an assignment of rights from a performing rights society in 
a foreign country, but it is an actual assignment. 

Mr. Brown (Missouri). Thank you. 

Mr. Roosrvett. We thank you very kindly for your presence and 
we very much appreciate the effort which you have made to help 
us out. 

Mr. Peer. Thank you for your courtesy in getting me in. 

Mr. FInKEtstern. Perhaps we can benefit by his experience. 

Mr. Roosgeve.tt. The committee will next hear from Mr. Frederick 
Fox. 

Will you please come forward, sir? 

If you will raise your right hand, please, sir. 

You do solemnly swear that the testimony you are about to give 
before this committee shall be the truth, the whole truth, and nothing 
but the truth, so help you God? 

Mr. Fox. I do. 

Mr. Roosrve.t. If you have counsel with you, if you would in- 
troduce him, I think, perhaps we might swear him at the same time, 
in case he should be called upon. 

Mr. Bano. I will be happy to be, sir. I am Jordan C. Band of 
Ulmer, Berne, Laronge, Glickman & Curtis, of Cleveland, Ohio, and 
I will be pleased to take the oath. 

Mr. Roosrve.tt. Do you solemnly swear that the testimony you 
are about to give before this committee shall be the truth, the whole 
truth, and nothing but the truth, so help you God? 

Mr. Bano. I do. 

Mr. Roostvetr. We are happy to have you with us, I think I 
should make it clear again that Mr. Fox is before the committee as a 
witness by request of the committee. He was asked by counsel to 
bring certain of his records and we, of course, as those of you who 
have read the testimony know, heard certain references to Mr. Fox 
in previous testimony. If you wish to make a short preliminary 
statement, we will be very happy to have you do so. 


TESTIMONY OF FREDERICK FOX, SAM FOX PUBLISHING CO. INC., 
CLEVELAND OHIO; ACCOMPANIED BY JORDAN C. BAND, AT- 
TORNEY AT LAW OF ULMER, BERNE, LARONGE, GLICKMAN & 
CURTIS, CLEVELAND, OHIO 


Mr. Fox. I would like to make a preliminary statement. 

My name is Frederick Fox. I am vice president of Sam Fox Pub- 
lishing Co., Inc., a music publishing firm founded by my father, which 
has been in continuous operation for more than 50 years since its 
inception in 1906. 

Our catalog consists of a number of popular standards which you 
would recognize, such as, for example, Lady of Spain, Nola, The 
Happy Wanderer, and many others. We also have an exceptionally 
fine catalog of educational music. 

We were pioneers in the publication of this type of music, and for 
nearly 50 years the schools and colleges have been playing and sing- 
ing our band, orchestra, and choral publications. From 1917 until 
his death in 1934, we were John Philip Sousa’s publisher, and whereas 
his earlier marches are now in public domain, our Sousa marches, 
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such as Sabre and Spurs and Black Horse Troop, are still protected. 

We have a tremendous catalog of motion picture, mood, and back- 
ground music; full length published compositions, completely scored 
and recorded for our tape library, which is used extensively for tele- 

vision and motion pictures. We are also the publishers of the score 

of Brigadoon, the great musical comedy bu Lerner and Loewe, which 
had as one of its top songs Almost Like Being in Love. This is, of 
course, but a small fraction of our total catalog. 

Our firm first became a member of the American Society of Com- 
posers, Authors, and Publishers in the year 1924. Up to that time only 
popular publishers were members of the society, and in that year all 
three of the largest standard publishers—namely, G. Schirmer, Car! 
Fisher, and ourselves—joined the society. 

We have maintained membership in the society continuously for 
nearly 35 years since that time. To us the society is and has always 
been a great organization, absolutely necessary to protect the very 
life and survival of the music business. Ours is one of the few major 
publishing firms which has no BMI affiliate, and has not been owned 
or controlled, directly or indirectly, by the users of music—radio 
broadcasting, television, record, or motion picture companies. Among 
the major publishers in the United States, we are one of the few inde- 
pendent publishers left. We have held fast in our devotion to the 
fundamentals upon which the society was created. 

I want it clearly understood that my father and I have always 
been in favor of a strong, honest, impartial organization designed to 
protect the performing rights of authors, composers, and publishers. 
I want this committee to understand that I would never knowingly 
perform any act or say any word which would bring injury to, or 
disrepute upon, the American society. 

I am here today in response to the demand of this committee that 
I give testimony. This I am prepared to do, because I recognize 
that my responsibility to the Congress of the United States and to 
my country supersedes and must be paramount to my constant and 
continuing loyalty to the society, and to the principles on which it 
was founded. 

Mr. Roosrvett. We certainly appreciate your being here and 
recognize the principles which govern you in being here. 

I have a number of questions which I will put ‘to you and if either 
you or counsel object to the way they are phrased I wish you would 
not hesitate to let me know. We will try to rephrase them. 

Mr. Fox, you referred a minute ago and said that you are one of 
the few remaining independent large independent publishing firms. 
What did you mean by that, independent of what? 

Mr. Fox. We have no affiliations with any of the record companies, 
any of the broadcasting or radio or television companies. We are 
not controlled or owned by any of the motion picture companies. 
We are strictly an independently owned music publishing firm. 

Mr. Roosrvett. Do you happen to know how many of the 12 
publishing members of the board represent nonindependent, under 
the description which you have just given, publishing houses? 

Mr. Fox. I think that, perhaps, it “would be best to say, to give it 
the other way around, in other words, Music Publishers Holding 
Corp. which consists of Remick, Witmark, Harms, those are the 
three original firms, is owned and controlled by Warner Bros. 
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The Big Three Music Corp.—and they are one of the principal 
members of the board of directors—the Big Three, Music Corp. 
which consists of Miller, Feist, and Robbins, is owned and controlled, 
the majority stock is owned by Metro Goldwyn Mayer, and the 
minority by Twentieth Century-Fox Film Corp. 

The Paramount-Famous Music Publishing group are owned and 
controlled by Paramount Pictures. 

Mr. Roosrve tt. They are, also represented on the board? 

Mr. Finxetstern. They are not. 

Mr. Fox. The Paramount group has been on the board up to re- 
cently. JI am sorry. I want to make that correction. 

Mr. Finkexstein. They are not on the board. 

Mr. Roosrvett. The last statement will be stricken from the 
record. 

I beg your pardon, when I recognize you, Mr. Finklestein, you are 
entitled to talk. You have no right to interfere with the proceedings. 
If you want to be recognized, if you will so ask, I will decide whether 
that is proper. 

Mr. Fox. The Paramount-Famous group of publishers, up until 
recently, have been represented on the board of directors by Mr. 
Bernard Goodwin. Mr. Goodwin resigned from Paramount and 
Famous, and at the same time from the board of directors of ASCAP, 
and is now president of Du Mont Television Corp. 

Mr. Roosrvett. Has your firm ever had a representative on the 
board of directors? 

Mr. Fox. Never. 

Mr. Roosrve.r. As one of the larger publishers, can you give any 
particular reason why you have never been elected to the board? 

Mr. Fox. I believe that is probably due to the fact that there have 
been some differences of opinion, over the years, between my father, 
and more recently myself, and the present board of directors. 

Mr. Rooseve.t. Does your firm have a BMI affiliate? 

Mr. Fox. None. We never have had a BML affiliate. 

Mr. Roosrtvett. Do you know of any firms on the ASCAP board 
that do have BMI affiliates? 

Mr. Fox. To the best of my knowledge, I do not know of any direct 
connection. I have heard rumors of certain indirect affiliations, but 
I do not know of any direct affiliations whatsoever. 

Mr. Roosrve.t. Does your firm control any substantial amount of 
music that is used on old films which are played on television? 

Mr. Fox. Yes. Our firm has a great deal of music in the old 
motion pictures which have been released on television. I am speak- 
ing of the films produced prior to 1948, and the bulk of the major 
film companies have now opened their vaults, so that these films are 
now on television. 

Mr. Roosrvetr. Could you tell me when ASCAP first solicited its 
members to place their television rights with ASCAP and could you 
state briefly the nature of the proposed agreements, as you know? 

Mr. Fox. There was a general blanket license which covered radio, 
and extended up to 1965, and we had signed this license prior to 1949. 

I do not recall the exact date. In 1949 a special television license 
was submitted to the membership. And at that time, we refused to 
sign that television license until 4 years later. In 1953 we signed that 
television license and up to that time, between 1949 and 1953, we 
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were compelled to license our music rights directly with the television 
film producers, both television synchronization and television per- 
forming rights. 

Mr. Roosrveit. Why did you change 4 years later? 

Mr. Fox. Well, between 1949 and 1953, Mr. Murray of ASCAP, 
on behalf of the ASCAP board, had requested that we consider trans- 
ferring those rights to ASCAP, but because of the rules of distribution, 
at that time, which relegated background music to one-hundredth 
of a point, we felt that this was a completely inadequate value to be 
placed upon background music. Music that is used in television 
films and also motion picture films first released for theatrical use and 
then released on television. And finally, in 1953, Mr. Murray, with 
the approval, I presume, of the board of directors, agreed that we 
would then sign the television license with the Society on the basis 
that all published compositions of ours would receive full credit and 
suipithliched works would receive the one-hundredth of a point credit. 

Now by “published compositions,” I want to amplify that, I mean 
works that have been published in many forms, and that have been 
recorded, played in our tape library, and used in many areas, and on 
many programs, in the various media where music is used. 

Mr. Roosrve.t. In other words, when you finally made the 
arrangement that you felt put you on a par with the others with the 
full credits it was to your advantage to do that? 

Mr. Fox. Yes, that is correct. 

Mr. Roosrevett. Do you know when a deal is signed, for instance, 
with you, of the nature you have described, does this then become 
public property so that the other members of ASCAP know about it, 
or is this a matter that is kept strictly between you and ASCAP? 

Mr. Fox. Well, it has always been stressed in the negotiations 
between Mr. Murray and ourselves, that we do vot receive any 
preferential treatment. Any credits allocated to us in the particular 
arrangement that I described where a full credit is given to a published 
work and one-hundredth of a point to an unpublished work; that this 
would be applied to all members of the society. 

Mr. Rooseve tt. Is that so of every one? 

Mr. Fox. Whether it is so for every one or not, that would be, of 
course, strictly the province of the society to explain and amplify. 

Mr. Roosrve.t. Let me rephrase the question. 

Are the credits allocated to the different members published so that 
every member knows the number of credits that are allocated to each 
member? 

Mr. Fox. No, I don’t believe that there is any publication of this 
particular point that I have discussed. 

Mr. Roosrve.it. What would happen, in your opinion, to a member 
who went and asked what your arrangement was—would he be told 
that it was none of his business? 

Mr. Fox. Well, this would be speculation. I don’t know what he 
would be told. 

Mr. Roosteve tt. Well now 





Mr. Fox. I do know—pardon me. 

Mr. Roosrvett. You were acting for other members. It has been 
testified that you have acted for other members. Did you not then, 
acting for them, make some effort to find out what other people got in 
order to ascertain whether they were getting their proper share, so to 
speak? 
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Mr. Fox. Perhaps, I had better give a preliminary answer to that 
question, Congressman Roosevelt, before I answer that particular 
question. 

I found it necessary later on, after 1953, to make certain inquiries 
and ascertain certain facts concerning the distribution of ASCAP, 
and their logging procedures, because about a year later there was— 
I believe it was around a year later—there was a cutback in the per- 
formance credits allocated to our published works. And so I spent 
many hours, countless hours up at the society, ascertaining the inner 
workings of the society in order to better acquaint myself with the 
possibilities, so I would be better able to determine whether we were 
getting our full credits. 

Mr. Roostve tt. In other words, they changed the original agree- 
ment that they made with you which got you in, and cut it back, is 
that it? 

Mr. Fox. That is true. They did that on two occasions, subse- 
quent occasions, I mean, and so it became necessary for me, since 
the ASCAP system was highly complicated, the system of logging 
and distribution, and I felt that in order to protect our own interests 
it would be necessary for me to become better acquainted with the 
logging procedures and the distribution that was made by the society. 
And as | say, I probably, in the course of that time, spent many hours, 
weeks, months, even years, in acquainting myself with all of the 
mechanics of the distribution, and logging system: probably I do not 
know all of the answers yet. 

However, I was successful in then being able to present my case 
in a more intelligent fashion to Mr. Murray and through Mr. Murray 
to the directors. And I was successful in regaining some of the 
moneys that we were justly entitled to, and which I felt we were 
unjustly deprived of, and in the course of doing that, perhaps I can 
use the word “struggle” to gain that information, it became known 
to certain other members of the society that I was well-informed 
pertaining to ASCAP matters, including Mr. Johnson of the Walt 
Disney Co. 

Now, to answer your last question: When Mr. Johnson was unable 
to recover certain moneys that he felt he was justly entitled to, he 
presented the matter to me. I said that I would be glad to look into 
the matter and see if I could intelligently appraise the situation and 
if I felt that there was some merit to his position, I would then take 
up the matter with Mr. Murray. Whereupon, Mr. Johnson sent me 
photostatic copies of his distribution sheets and these sheets he told 
me were too involved for his own auditors out on the west coast: and 
so I then looked into the matter with Mr. Murray and proceeded to 
take it up with him with the favorable results that Mr. Johnson 
expressed. 

Mr. Roosrvett. Now, Mr. Fox, I want your personal opinion on 
this, you yourself have testified that this was a struggle. Do you 
believe that a better system could be worked out which would elimi- 
nate the necessity of people struggling to find out information which 
obviously they should be entitled to? 

Mr. Fox. Yes, I do. 

Mr. Roosrve tt. What were the existing rules of the society relat- 
ing to background music on television at the time you made your 
arrangement? 
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Mr. Fox. Well, the existing rules stated that background music 
should receive one-hundredth of a point. However, there is an addi- 
tional phrase that if there is any doubt as to which classification a 
particular type of music—what category it would fall into, then the 
classification committee would determine its proper allocation of 
credits. 

Mr. Roosevetr. In other words, there were special interpreta- 
tions of the rule as they applied to particular members? 

Mr. Fox. I assumed that under that particular provision of the 
directive, that if in our case it was and if in any other member’s 
case—it was established that it was a published composition, and well 
established, that is, was performed, recorded and published in other 
forms, that it would receive full credit. However, this was up to the 
determination of the classification committee. 

Mr. Roosrevett. Mr. Fox, in the matter of adjustments which 
you successfully secured for Mr. Johnson, I assume they were sizable 
adjustments, is that correct? 

Mr. Fox. Yes, they were. 

Mr. Roosnvett, Would you say that as to these adjustments 
then that the same principle that was adopted is now available to 
all members similarly situated, under the rules and regulations that 
brought about this adjustment? 

Mr. Fox. Well, since this particular provision was not in published 
form I doubt whether the majority of the members would be aware 
of the situation and therefore—— 

Mr. Roosrevetr. You mean that these adjustments were never 
made publicly known? 

Mr. Fox. No, no; adjustments in the society 

Mr. Roossrvett. It does not become generally known in such 
places as the Brown Derby? 

Mr. Fox. I would not know. Frankly, I don’t participate, don’t 
go to lunch in the Brown Derby, so I really would not know what 
conversations take place in those places. But I would think that 
this was a matter which probably the average publisher would not 
be fully aware of. 

Mr. Roosgvetr. Well, now, following that up, have there been 
other members of the society that you helped secure adjustments for? 

Mr. Fox. Well, I did act on behalf of the Alec Templeton Music 
Co. In connection with it, I acted as his representative in connection 
with the board of appeals. And we were successful in coming to 
some adjustments, retroactively, in connection with Mr. Temple- 
ton’s—Alec Templeton’s catalog. We felt that it was best to take 
the adjustments. And I recommended to Mr. Freedman, the 
manager of the company, and vice president, that he accept the 
adjustments that were offered to him by ASCAP. 

Mr. Roosgve.t. [ am somewhat confused on that matter of retro- 
active payments. The statement was made at one time to the com- 
mittee that retroactive payments were not made because of the fact 
that the funds were disbursed automatically at the end of each year or 
quarter, and that, therefore, retroactive payments could not be made. 
You have cited two cases in which retroactive payments have been 
made. Is there any rule about that? 

Mr. Fox. I would say that all credits must of necessity by their 
very nature be retroactive because, otherwise there could not be any 
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rectification of the injustices that might be perpetrated. Therefore, 
I was surprised to learn—I had not read the bylaws that carefully, 
and so it slipped my perusal—that that particular clause in the by- 
laws, if there was such a particular clause in the bylaws, which would 
conflict with this general principle which the society has adopted in 
practice, namely, that there be no retroactive adjustments. I do not 
see how that could be possible and still permit remedial action. 

Mr. Rooseve tt. Is there any fund set up that you know of to act 
as a reserve in order to be able to pay these retroactive adjustments, 
retroactively? 

Mr. Fox. There must be funds set up for that purpose because 
those adjustments that I am aware of, have been paid. So, I believe, 
the actual payment of funds answers your question. 

Mr. Roosrvett. The committee counsel will please inquire of 
counsel for ASCAP just the manner in which those payments are made 
and from what funds. 

Does your firm have foreign subsidiaries? 

Mr. Fox. Yes, we have. Our company in England is owned an 
controlled by Keith Prowse, of London, Ltd. 

And we also have our company in France, L’Editions Musicale 
Sam Fox which is owned and controlled by Philippe Pares, and we 
have a company, our company which is a charter member of the 
Australian Performing Rights Society, Sam Fox Publishing Co. of 
Australia, Ltd. 

Up to the war we had our own company in Germany, but since the 
war there has been no company of ours in Western Germany. 

Mr. Roosrve tr. I forgot to ask you one question relative to a 
previous subject, and then I will come back to this. In securing the 
adjustments which you have secured for others, is it your impression 
that the machinery of ASCAP results in making these adjustments 
purely upon the principle of what is right, fair, and correct, or that 
other factors come in—are other factors brought up? 

Mr. Fox. Would you mind repeating that because I want to be 
perfectly clear that I understand it? 

Mr. Roosgvett. In the adjustment machinery with which you have 
testified you have had somabureite experience, in adjustments which 
are made as a result of that machinery, do you feel that the results 
are based upon principles of fairness and right, or do you feel that 
other factors come into the adjustments; and if so, what are those 
other factors? 

Mr. Fox. Well, I presume you are asking me for my opinion. It 
would be purely speculation on my part. 

Mr. Roosrve.tr. Just your opinion, as someone who has had 
considerable experience with the system. 

Mr. Fox. I would be inclined to think that there were other factors 
that were involved, not necessarily upon the justice of the situation. 

Mr. RoosEvettT. Would you care to say what those factors were. 
I do not want to force you. 

Mr. Fox. I would rather not. 

Mr. Finxetstern. I do not think that is fair, Mr. Chairman, 
leaving that implication on this record. 

Mr. Rooskrvett. Will you please ask for recognition? 

Mr. Finxetste1n. May I address the Chair? 

Mr. Roosrve.t. You may. 
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Mr. Finxetstern. Thank you. I suggest that the Chair follow 
through with that question and instruct the witness to answer. 

Mr. Roosevett. You can make the request. 

Mr. FINKELSTEIN. I request the Chair to do that, please. 

Mr. Rooseve.t. Unless the other members of the committee wish 
to press the point we do not try to embarrass witnesses, especially wit- 
nesses who are brought before this committee on a voluntary basis at 
our request. And I do not want to ask the witness to state something 
that he does not want to state. However, I think he has answ ered 
the question in general. If he wishes to ‘amplify it, of course, we 
would appreciate it. But if he does not, we certainly do not want 
to force you, and I think your answer is that you feel that you have 
said all you want to say; is that right? 

Mr. Fox. I believe so. 

Mr. Rooseveg tT. I yield to Mr. Sheehan. 

Mr. SuHeexHAn. I should like to clear up a little confusion probably 
in my own mind, the difference in retroactivity between points and 
dollars. As I understand it, when you go before ASCAP, for a new 
clarification of the rule, they are usually adjusted in your points up 
and down, is that correct? 

Mr. Fox. That is correct. 

Mr. SHEEHAN. Let us assume for the sake of argument you got 
4,000 points and after a series of appeals, they adjusted it to 6,000 
points. 

Mr. Fox. Yes. 

Mr. SHerHan. Do they then gd back 3 or 4 years or 2 years and 
pay you dollars for those points, or do the dollars just come in, in 
the future? 

Mr. Fox. If they give you an adjustment——— 

Mr. SHEEHAN. We are talking about points now. 

Mr. Fox. Of points, adjustments of 10,000 credits, this would be 
paid out on the basis of the next quarter, the current point value of 
the quarter that is coming up, which averages, I might say, over the 
last several years about 25 cents per point. 

In addition, if those credits involve compositions which had ap- 
peared in the ASCAP logging previous to the 2 years in which the 
credits were picked up on the performances that were adjusted, then 
you would get additional credits on the availability, I mean addi- 
tional moneys on the availability, spread out over the next 5 years. 
That would be averaged in. 

Mr. SHEEHAN. In other words, the point I am trying to clear both 
for myself and the record as I see the confusion ASC AP when they 
raise your points, they do not necessarily go back into past history 
and pay you money for it—it applies immediately in the next quarter 
or in the future so far as the money goes? 

Mr. Fox. The credits that they give you cover performances that 
may have occurred the previous 6 months, the previous year, the 
previous 2 years. It depends upon how far back the injustice has 
occurred, 

But they pay you on the basis of the point value which is coming 
up in the subsequent quarter. 

Mr. SHEEHAN. That clears my mind. 

Mr. Rooseve.tt. Now we will go on with the question of your foreign 
subsidiaries. I assume that in these subsidiaries substantial per- 
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formances of music owned by you, in these foreign countries, take 
place? 

Mr. Fox. Yes; that is correct. 

Mr. Roosrvett. Do you receive royalty on these foreign per- 
formances? 

Mr. Fox. Well, in the countries where we have our own companies, 
my father made the arrangement whereby the companies in those 
countries would pay us the sums of money directly and these sums of 
money would not be routed through ASCAP. Now, of course, we 
only have companies in certain countries. 

Mr. Rooseve.t. In those countries why did he make that arrange- 
ment? 

Mr. Fox. Well, I believe that he felt that he would be more con- 
fident of receiving all of the moneys that we were justly entitled to 
and therefore he set up this partic a type of arrangement. 

In the countries throughout the world, there are many areas where 
we do not have companies; then in those instances, where arrangements © 
have not been made to pay our agents in those countries directly, then 
those moneys are routed through ASCAP. And those moneys should 
be then forthcoming to us through the society. 

Mr. Roosrvet. You have knowledge in those countries as against 
where you have the direct payment—you have knowledge, roughly, 
of the proportion of performances that take place of similar types of 
music. Do you get more by the direct arrangement or through the 
ASCAP arrangement? 

Mr. Fox. Well, we get a substantial sum of money where we have 
set up the direct company. And we get an insignificant amount of 
money, perhaps less than $100 a year from ASC AP, from those coun- 
tries where that particular arrangement has not been set up. 

Mr. Rooseve.t. What is the reason for that? 

Mr. Fox. Well, the reason is one that evidently my father was not 
aware of when he set up these foreign agencies, many years ago. 
Perhaps that particular formula did not exist at that time, but as I 
understand the situation now as previous testimony has revealed, and 
I have been so informed, that the distribution of all foreign income is 
based upon the royalties earned by only certain countries as Mr. 
Murray has informed me, music performed in England, Canada, and 
Sweden. It so happens that since we have our own company in 
England these moneys are paid directly to us. Therefore, Mr. Mur- 
ray has informed me, that this is the basis on which allocations of 
moneys are made for the world; so if no moneys come into us from 
England, and, also, this is true in Canada, where we have an arrange- 
ment with Gordon V. Thompson who are our agents, since we do not 
have our company there, and these moneys again are paid directly 
to us by our Canadian agent, then, of course, the ratio of moneys 
coming from ASCAP for these two countries so far as our catalog is 
concerned, is insignificant and this obviously accounts for the fact 
that we collect so little from the Society, for the rest of the foreign 
territories. 

Mr. Roosevett. Mr. Fox, have you ever served on the board of 
appeals of ASCAP? 

Mr. Fox. I have. 

Mr. Roosrve.tt. How many cases came before you during the time 
you were on the board? 
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Mr. Fox. Two. 

Mr. Roosrevettr. Can you name the two just for the record? 

Mr. Fox. Yes. The ‘Moonlight and Roses” case, and the 
Kassner case. 

Mr. Roosrvett. There has been a statement made before the 
committee that complete records were not kept of these proceedings. 
As you have been a member of the board, would you state your ex- 
perience with respect to this while you were a board member? 

Mr. Fox. While I was a board member there were no transcripts 
kept of the board of appeals proceedings. After the appeals meeting 
was over, at some subsequent time, Mr. Finkelstein, the general 
counsel of the Society, prepared minutes of the board of appeals 
meetings. 

Mr. Roosevett. Do you know of any occasions of your knowledge 
where members of the board of appeals participated or voted in 
decisions without having actually attended the hearings? 

Mr. Fox. Well, that was true in one instance, the second case I 
referred to, the Kassner case. We had a meeting on the Kassner case. 
At that time four members of the board of appeals were present. 
Two other members were absent. We went into the various details 
pertaining to that case. And then it became necessary to hold a 
second meeting and at that second meeting, all members were present 
and the decision was made at the termination of that meeting re- 
garding the disposition of the case. 

The two additional members who were not present at the first 
meeting were present at the second meeting. However, of course, 
since there was no transcript of the case, they were only made con- 
versant with it by the minutes that had been prepared by the general 
counsel, and to that extent they possibly babel 's decision without 
intimate and direct knowledge of all of the facts in the case. 

Mr. Rooseve.t. Would it be too much to suggest that, perhaps, 
it would be more effective in the interest of justice if the exact minutes 
were kept so that the individual members of the board could all refer 
to exact proceedings? 

Mr. Fox. Yes, if you are asking my opinion. 

Mr. Roosrvett. I would ask your opinion. 

Mr. Fox. I would say so; yes. In fact, I so recommended that an 
exact transcript be made of the board of appeals meetings. However, 
I gather that in subsequent appeals that was not carried out because 
when I represented Mr. Freedman some time later on, when I was no 
longer a member of the board of appeals, there was no transcript 

rovided, and we requested and were finally granted permission by 
Mr. Finkelstein that a tape recording be made of the proceeding, be- 
cause no stenographer was available from the staff of ASCAP at that 
time. 

Mr. Roosevett. Are there any reasons that you know of why 
these records are not kept? 

Mr. Fox. Well, I discussed that matter in connection with certain 
representatives of the society who were present at the Kassner case, 
and I asked why in these appeals transcripts were not made of the 
appeals. I asked this of a member of the classification committee, 
and he stated that they met in secret and that no transcript is ever 
made. And I asked him, if he did not think in matters involving 
the welfare of all members of the society, whether an exact transcript 
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of the meetings of the board of directors and the classification com- 
mittee should not be kept, and he agreed. 

Mr. Roosrvett. He agreed, but nothing happened? 

Mr. Fox. But nothing happened. 

Mr. Roosrvett. Mr. Fox, how long did you serve as a member 
of the board of appeals? 

Mr. Fox. I was elected for a 2-year period, but I served 1 year. 

Mr. RoosEve.t. Why did you only serve 1 year? 

Mr. Fox. Well, at the end of the first year they held another elec- 
tion and the other five members of the board of appeals were reelected 
but I was dropped from the board of appeals. 

Mr. Roosrve.tr. Any reason why you were dropped? 

Mr. Fox. Again, I can only venture a guess, a personal opinion. 

Mr. Roosrve.tr. That is what I am looking for. You are competent 
to testify to give your opinion. 

Mr. Fox. Well, I would say that was because I didn’t go along 
with the decisions rendered by the classification committee. In the 
Kassner case I filed a minority decision which was placed in the 
records, but it was not released to the membership, because in certain 
instances I thought it might prove embarrassing to the society, and 
therefore I felt that it would be best to try and work this out within 
the framework of the society, the board of directors, and the adminis- 
tration. So that procedure was followed. 

Mr. Roosrveit. Upon reflection, would you not feel that it would 
be in the best interest of the society for all members to know the 
proceedings of these appealed situations? 

Mr. Fox. Well, in the case of the Moonlight and Roses case—as I 
stated, I was only on two cases—which occurred the first 2 months of 
my tenure on the board of appeals—and then from that time on there 
were no further cases—until I was removed from the borrd of ap- 
peals, by the election—by the new election, I mean—in the Moon- 
light and Roses case, I asked that the rest of the members of the 
board go along with me. And I must say they agreed that all direc- 
tives of the decisions of the board of appeals should be sent out to the 
membership. This was so stated in our decision concerning the 
Moonlight and Roses case in the board of appeals. However, sub- 
sequent to that time, since I was removed, I have never seen any 
publication of the results of the board of appeals. So I take it, that 
that recommendation was dropped when I no longer—when I was 
dropped. 

Mr. Roosevett. Did you make any attempt to investigate the 
voting at the time you were dropped. Did you make any check on it? 

Mr. Fox. Yes, I did. I was curious to see what the results were. 
So I asked for the election returns of the election when I was elected 
in 1954, and when I was defeated in 1955, and Mr. Cunningham sent 
me a letter for my own records giving me the results of ‘those two 
elections. 

Mr. Roosevett. What were your conclusions from examining 
those results? 

Mr. Fox. Well, my conclusions were that the board of directors no 
longer wanted me on the board of appeals, because the board of 
directors through their weighted vote control the election of the board 
of appeals. 
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Mr. Roosevettr. Do you have the actual voting figures and per- 
centages involved and if so would you be willing to give them to the 


committee? 
Mr. Fox. I have them. 


the committee. 


Mr. Rooseve tt. I will so request. 
(The information supplied is as follows:) 


And I would be willing to give them to 


AMERICAN SOCIETY OF COMPOSERS, AUTHORS, AND PUBLISHERS, 
New York, N. Y., May 8, 1956. 


Mr. FrReEepERICK Fox, 
Sam Fox Publishing Co. 


, Inc., 


New York, N. Y. 
Dear Mr. Fox: I believe the following is the information requested in your 


letter of May 1: 


1955 votes for publisher members of the board of appeals: 


Popular: 
Joseph H. Santly --- 


Popular: 


1956 


5, 099 


Fred. Fox__-_- 5, 088 
} Thomas Valando ; g 4,911 
I Sg acl 3, 784 
: George Patton __- ; : : 1, 583 
Dave Drever__-_ 5 4 ~ 1, 506 
Standard: 

Joseph Fischer _ - - 10, 218 
Edwin L. Gunther - 4 660 


Joseph H. Santly —_ -- 

George Paxton_-_-_- 

Joe Davis__-_-_- 

Fred. Fox__ 

Ben Barton 

Murray Wizell_ _- 
Standard: 

Joseph A. Fischer___- -- 


Charles H. Hansen__-_- 


13, 562 
7, 597 
5, 760 


_. 8379 
] 


078 
888 


. 13, 769 
. 2,304 


I appreciate the fact that you have asked for the foregoing figures for your own 
are entitled to it for that purpose. 


information. I believe you 
With kindest regards, 
Sincerely yours, 





Paut CuNNINGHAM, President. 


| | 

Publisher | 1955 amount |1955 votes| 1956 amount |,o5 votes 

ctengedeimnmmngnepien oi eseimaereape es ipquce SS ee ee EE a 
i oR tind naitnainans bene cnnbiniussts $1, 375, 433 2, 751 $1, 423, 575 2, 848 
ci ene : . iter siaens taethdineiedies 1, 090, 329 2, 181 | 1, 166, 951 2, 334 
SR Radel ait a atint deca eeeowhis : : 950, 828 1, 902 | 1, 052, 088 2, 105 
BI vchsaitinaesis ditimind So 334, 303 | 669 | 348, 219 697 
Shapiro-Bernstein..__-_. SER ETS: 331, 923 | 664 | 367, 724 736 
Paramount._._-_- phcantinies 265, 993 532 282, 045 565 
Pe... ....-0<< 175, 600 352 204, 942 410 
Schirmer leks . 55% 146, 058 203 150, 673 | 302 
Fischer. ...-.-.. Sl alia ech aeitte bean kek bpd 107, 771 216 | 109, 136 219 
I a iihettrrterncnipinbiciesinipinnia tins ......| 4,778,238 | 9, 660 | 5, 105,353 | 10, 216 


1955 total publisher income- 
1955 total publisher votes _ - 
1956 total publisher income 
1956 total publisher votes 


1 Approximately. 





1 $8, 000, 000 


1 16, 000 


19, 000, 000 


118, 000 
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Mr. RooseEve tr. I yield to Mr. Sheehan. 

Mr. SHEEHAN. You said you were elected for a 2-year term in 1954. 
What reason did they give for voting for you in 1955 when you were 
in office for another year? 

Mr. Fox. It is a very complicated letter. Would you like me to 
read it to you? I could not refer to memory. I have it here. 


. 


Mr. Roosrevettr. You can submit that to the record, but just in a 
brief opinion why did you come up in 1955 when you still had a 
year to run? 

Mr. Fox. I wondered about that myself, and I wrote a letter to 
Mr. Cunningham, I believe. 


Mr. Roosreve.r. They do not do that to Members of Congress, 
I just said to Mr. Sheehan. 

Mr. Fox. I was informed that because of a series of mishaps in the 
ASCAP offices, that my election had been delayed a year, and, there- 
fore, although I had been elected for a 2-year period, that the election 
which was held should have been held a year earlier, and therefore 
my term ended at the end of the current year. 

Mr. Roosrve tr. You ended before you began. 

Mr. SHEEHAN. It is complicated. 

Mr. Fox. I think you put it very aptly. 

Mr. Rooseve rt. If you would submit that letter I think it should 
be in the record, too, a copy of it. 

Mr. Fox. I will make it available. 

(The letter referred to is as follows:) 


AMERICAN Society oF Composers, AUTHORS, AND PUBLISHERS, 
New York, N. Y., June 4, 1956. 
Mr. FREDERICK Fox, 
Sam Fox Publishing Co., 
New York, N. Y. 


Dear Mr. Fox: Sorry for the delay but I have been out of town. I have 
taken up with Mr. Finkelstein, our general attorney, your letter of May 9 and 
he advises me as follows: 

Prior to 1954, the articles of association provided for 1-year terms for members 
of the board of appeals. Commencing with the year 1954, the board of appeals 
was to be elected for a 2-year term (art. XIV, sec. 6c). Thus the election of the 
board of appeals would be in the even years and the election of the board of 
directors for a 2-year term was to be in the odd years (art. IV, sec. 4). 

On June 8, 1954, a meeting of the publishers nominating committee consisting 
of Willard Sniffin, chairman, Ben Bloom, and Bob Miller was called for the pur- 
yore of nominating candidates for the board of appeals for the period 1954-56. 
3ecause of Mr. Miller’s illness, it was not possible to get a quorum for some time, 
and the meeting dragged over until the fall. Mr. Miller definitely withdrew as 
a member of the committee in November 1954 after there had been some con- 
fusion between the two Bob Millers— the publisher, and the head of the contact 
men’s union—the mistake apparently being made at the ASCAP switchboard. 

Under all the circumstances, the board of directors was not able to name a 
successor to Mr. Miller until November 1954, and the new committee was not 
able to meet until December 20, Mr. Dick Kuhn having been named as successor 
to Mr. Miller. 

On December 20 the publishers’ nominating committee nominated Messrs. 
Santly, Valando, Paxton, Dreyer, Pincus, and yourself for the two popular pub- 
lisher posts on the board of appeals, and Messrs. Fischer and Gunther for the 
standard publisher post for terms which should have commenced in the spring 
of 1954. Ballots were sent out on January 21, 1955, and were counted on Febru- 
ary 21, 1955, when the results of the election were made known. 

As the bylaws now stand, elections of members of the board of appeals and 
board of directors take place in the spring, the board of appeals being elected 
in the even years and the board of directors in the odd years. 

The first election of the board of appeals under the new system was the one 
when you were elected, and that election took place several months later than it 
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should have because of the mixup arising out of Bob Miller’s illness and the 
confusion of the two Bob Millers. 

I understand that Herman Finkelstein has explained this to you on the tele- 
phone and he felt that I should make the facts clear to you which I hope they 
will be, after reading this letter. 

With kindest regards, 

Sincerely yours, 
Pau CuNNINGHAM, President. 

Mr. Roosrvett. Mr. Fox, could you give me your feeling as to the 
proposal that has been made by other witnesses that in the society 
there should be one vote for each professional member? 

Mr. Fox. Well, I would be inclined to agree on that. I would be 
willing to place the welfare of our firm in the hands of the rank and 
file members of the society. I feel that the source of this whole trouble 
is the self-perpetuating board and that the present voting system 
must go. 

I feel no member of the board of directors should be able to succeed 
himself. I think that a voting system should be adopted whereby 
neither as at the present time a minority of large members control the 
society nor should a majority of small members control the society. 
I think the rank and file membership should. 

Mr. Roosevett. You do not—I should not put the words in your 
mouth—do you feel that if this happened that the society would lose 
from its membership the larger members, the larger publishing houses 
and the more successful writers and that the others would be left to 
swim for themselves? 

Mr. Fox. Of course, this is strictly speculation on my part. I do 
not think they would leave. I think they would stay with the society. 

Mr. Roosrvetr. You would not, as a publisher, be inclined to 
leave? 

Mr. Fox. I would under no circumstances want to leave the 
society. Perhaps, legally they might be enjoined to remain with the 
society at least until 1965, but there again I am not an attorney, so I 
am only making a speculation. 

Mr. SHEEHAN. You sort of hedged yourself as to the final decision, 
that vou would want each person to have one vote, and trying to look 
at this thing from a disinterested standpoint, it would seem to me 
that there are some evils in the accumulative voting used at present, 
but there might, also, be a lot of evils to let each person have one vote. 

For the sake of argument, suppose we had 5,000 authors and you 
had only 100 authors who produced 50 percent of the work. Where 
would that leave the people who turn out the most work? 

Mr. Fox. I think you earlier in the course of the hearings, you hit 
the neil on the head, when vou said that the property rights of all 
should be respected and protected. And I think that includes the 
property rights of the small man as well as the large man. I feel that 
probably the svstem where each man would have a single vote would 
be more preferable than the present system. Certainly, it would be 
far more preferable in my opinion. 

Mr. Sueenan. I do not quite agree with you if the majority of the 
people who had one vote—let us go to an extreme. Let us suppose 
that those who control 90 percent of the single votes, only control or 
put in 10 percent of the work. You would not say it would be right 
for those people to divide everything equally regardless of who con- 
tributed or how much they contributed? That would be just as much 
of an evil as supposedly the present system is. 
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Mr. Fox. I can see the validity, the possible validity of your posi- 
tion. I feel that, however, it must be a fair and equitable arrangement. 
There might be a possibility that some—this is an alternative—of the 
larger publishers might have 10 votes or 20 votes, but in any event, 
they cannot be in the position whereby they or any combination can 
control the society by controlling the vast majority or even 51 percent 
of the voting. 

Mr. Sueenan. I will accept that as a very fine statement. 

Mr. Roosevett. Mr. Fox, in order to bring that about and because 
of the fact that by court decision ASCAP has been declared to be a 
necessary monopoly, and has been made subject to certain consent 
decrees, would you feel that it would be proper for changes, any changes 
in the regulations or the bylaws or the constitution of the society, to be 
subject to approval by the Department of Justice as representing a 
neutral body, supposedly representing the public interest, prior to 
their actually going into effect so that they might be considered and 
various parties could be invited to testify as to the standards of the 
new rules, the change of the new rules and so forth? 

Mr. Fox. I would think that would offer great potential and 
possibility of a general improvement in this w hole situation. 

Mr. Roosrvetr. I have a number of other—not too many points— 
which may jump around a little bit. 

Of course, it has been testified that there were frequent changes in 
the rulings affecting distribution. How do you view this as affecting 
your publishing business, the manner in which they are made? 

Mr. Fox. It makes it very difficult for a man to operate a business 
and to protect the future of his business because if you pursue a certain 
line of investment or business practice with the anticipation that that 
will produce certain performing rights income which by the way is a 
very substantial portion of a publisher’s income, and then overnight 
the distribution formulas are changed, as happened in our particular 
instance on three occasions now, then, of course, the future security 
of the firm, is endangered, and it makes it very difficult tor a man to 
operate a business on that basis. 

Mr. Roosrvetr. In other words, you feel that there should be some 
stated periods for revision, but that they should be in a more orderly 
process made than presently? 

Mr. Fox. I would say that would be a decided improvement. 

Mr. Roosrvett. You are fairly familiar with the TV and other 
logging procedures of ASCAP? 

Mr. Fox. Yes, sir. 

Mr. Roosrvett. Would you be able to give the committee your 


‘opinion as to the fairness of that present system and any possible 


suggestions as to how it might better operate? 

Mr. Fox. Well, I feel that the logging, particularly on the TV, 
local TV, is extremely scanty. 

When I went into the situation and examined various data that 
were existing in the society files, I found the TV local sampling,ex- 
tremely limited, more or less a token sampling, and I feel that the 
logging should be on a much broader base. If possible, programs 
from all of the stations should be brought in. And if it is necessary 
to then perform a scientific sampling with a direct correlation between 
the weighting and the sampling, by some independent agency, I would 
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say, divorced from ASCAP, then I would be in favor of that type of 
logging and distribution. 

Mr. Roosrvetr. Could I interrupt you again, would it be correct 
in your opinion to have that agency picked by someone else other than 
the board? 

Mr. Fox. I would say so. ! would say so. 

In the past, there has been no segregation of funds. In other 
words, for example, in the past the income from motion-picture music, 
the usage of motion-picture music in films has been dumped into the 
pot and paid out on the basis of radio performances. I felt all along, 
and my father has felt all through the years that this has been highly 
unfair because here in this particular area perhaps a certain publisher 
makes more of a major contribution that another and why should the 
publisher who might have proficiency in the field of radio garner all 
of the income from motion pictures when his catalog perhaps is not 
strong in that particular area? And this has been true in other areas, 
too. I feel that it would be best to segregate these funds and pay it 
out on the basis of the usage of the particular publishers’ catalogs in 
those various areas. 

Mr. Roosevett. Mr. Fox, does the present system ever result to 
your knowledge of actual instances of ret taliation by ASCAP officials 
—— omatsionnta, or those who compalin or those who want 

justments and perhaps don’t get them? 

. Fox. I again can only state a supposition here. I can give 
you the situation as it affects our firm. At the time I was successful 
in securing substantial retroactive adjustments for the Walt Disney 
catalog in connection with the performances they were rightfully 
enti to, at the same time in the third and fourth distributions of 
1956, where their income was drastic ‘ally increased, our income 
diametrically was drastically decreased. 

Mr. RoosEvE.tt. So by what method was this accomplished? 

Mr. Fox. Well, in this particular case, it was a cutback of the full 
credit to the one-hundredth of a point that I spoke of in connection 
with our published compositions which are used in films, whether 
they are in films, for television’or made especially for television, 
or the old theatrical films that have been released on television. 

Mr. Roosrvett. In other words, the formula to which you had 
originally agreed as a result, after these appearances which you made, 
was then changed and your credits were cut back which resulted in a 
loss of income, did it not? 

Mr. Fox. I am afraid that is the case. 

Mr. Roosrvett. Lastly, sir, because you have been very patient 
and I certainly appreciate it, do you think that distribution formulas, 
more understandable formulas are possible within the industry which 
would be fair and just and which would enable even small writers 
and small publishers to understand them easily without having to 
resort to assistance and to such good people as yourself who have 
taken the time and trouble to become more familiar with them? 

Mr. Fox. I think they could be drastically simplified. I feel 
that the different credits that are allocated to the various fields of 
music should be on an objective and not a subjective basis. As an 
example of one objective criteria, for differentiation in these credits 
that are allocated, I think one objective criteria could be based on 
the duration of the performance, and I feel definitely that all records 
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of the society, whether they are logging, or classification, or financial 
statements, should be available to all members at all times. It would 
help simplify matters. 

Mr. Roosrevett. That actually is required by the decree if I 
remember correctly, but the manner in which you can go around to 
get it becomes complicated so that very few members actually do 
have that in practice. 

Mr. Fox. I believe you have stated that correctly. 

Mr. Roosrve.t. If you do not have any further suggestions that 
you want to make, I will turn the questioning over to Mr. Brown. 

Mr. Brown (Missouri). Mr. Fox, reference has been made quite 
frequently to a consent decree of 1950 regarding ASCAP with which 
you are familiar. Now, the consent decree ordered and directed 
ASCAP to distribute to its members the moneys received by licensing 
rights of public performances on a basis which gives primary con- 
sideration to the performance of the compositions of the members 
as indicated by objective surveys, and so forth. 

I am interested in this tune Almost Like Being in Love, which was 
a big hit in this country. When was it released, do you remember? 

Mr. Fox. When the show opened, I believe in 1946. 

Mr. Brown (Missouri). In 1946? 

Mr. Fox. Yes. 

Mr. Brown (Missouri). It was a top hit of the country almost 
overnight, was it not? 

Mr. Fox. Yes. As a matter of fact, I believe it was on the most 
played list for 52 consecutive weeks. I think it set some sort of a 
record. 

Mr. Brown (Missouri). Fifty-two consecutive weeks? 

Mr. Fox. Yes. And then it dropped off. 

Mr. Brown (Missouri). I assume that for 52 weeks consecutively 
it was being played on the radio and television stations all over the 
country? 

Mr. Fox. That is correct. 

Mr. Brown (Missouri). A lot of those plays were on networks, 
radio and television? 

Mr. Fox. With a lot of network performances. 

Mr. Brown (Missouri). Probably at that time it was largely radio 
because television was much younger then? 

Mr. Fox. Yes. 

Mr. Brown (Missouri). Also, there would have been plays on inde- 
pendent stations or nonnetwork stations? 

Mr. Fox. All over the country. 

Mr. Brown (Missouri). Do you recall, did your income from 
ASCAP as a publishing firm increase appreciably in 1946? 

Mr. Fox. I do not think so. I think that our income—you mean 
when this particular tune became a hit? No, I think on the whole, 
our income was fairly static at that particular time. Of course, I am 
going back 12 years and I may be slightly in error, but I believe that 
our income prior to our signing the television license was fairly static. 
We were earning a very moderate sum from performing rights. 

Mr. Brown (Missouri). Well now, a_publisher—even a good 
publisher—does not get an Almost Like Being in Love every day, does 
he? 

Mr. Fox. That is correct. 
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Mr. Brown (Missouri). Your memory is fairly good about this? 

Mr. Fox. Yes. 

Mr. Brown (Missouri). That is a big number, is it not? 

Mr. Fox. Yes. In the last 12 years we have had 3 very big num- 
bers that have been on the Hit Parade, Almost Like Being in Love, 
which was one, Lady of Spain, which was revived and was on the Hit 
Parade. And a very important—— 

Mr. Brown (Missouri). Lady of Spain revival came in what year, 
do you recall? 

Mr. Fox. That was about 4 years ago. 

Mr. Brown (Missouri). In other words, about 1952? 

Mr. Fox. 1954, 1953, or 1954. And more recently, might I add, 
subsequent to that, we had the Happy Wanderer on the Hit Parade 
which was in 1955, I believe. 

Mr. Brown (Missouri). Let us take the Happy Wanderer. That 
happened since the consent decree, 1950. It was on the Hit Parade 
how many weeks, do you recall? 

Mr. Fox. No. It had gotten up to No. 3 on the Hit Parade. 
I do recall that. I think it was on the Hit Parade a number of weeks. 
Possibly 12 weeks, that would be a guess, and it may have been off 
the Hit Parade 1 or 2 weeks during that period of 12 weeks. Some- 
times numbers slip off and then come back on. 

Mr. Brown (Missouri). During 1955, did the Lady of Spain 
revival continue during that year? 

Mr. Fox. The period, I think you are trying to bring out 

Mr. Brown (Missouri). I am trying to establish this, did you have 
a tremendous increase in earnings from ASCAP during that period, 
1954, 1955? 

Mr. Fox. Well, I would say that any increase that we might 
have received from the Society, which, of course, would be due to our 
television income, I think primarily was because some of the old films 
were being released on television and that portion of our catalog was 
substantially yielding more moneys to us from the Society, but in 
allocating the moneys that we might have received from these popular 
hits, I would say on the whole they were modest. 

Mr. Brown (Missouri). Does your report from ASCAP quarterly 
show just what tunes are making you the money? 

Mr. Fox. Yes. It indicates, there are a certain number of points 
for each title, and there are a certain number of playings but the net- 
work and the local performances are not broken down. There is no 
breakdown of these. If one wanted to find out exactly whether a 
certain number of playings were network or local it would be necessary 
to check with the program department and get that information; 
that is from ASCAP. 

Mr. Brown (Missouri). You have gone into the logging operations 
and so forth? 

Mr. Fox. I did. 

Mr. Brown (Missouri). Do you think you can read a quarterly 
report with a good deal of understanding now that you have done all 
of this checking, or is it still a mystery to you? 

Mr. Fox. Well, I think it has given me a certain insight into the 
quarterly distribution, but still the information is not adequate for 
me to make a final determination. It still becomes necessary for me to 
go into the files and request certain records to be produced. 
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Mr. Brown (Missouri). We had a witness before the committee 
last week who indicated that a hit tune in his catalog meant $20,000 
in a brief period of time in the way of performance rights income. 
It was a big tune, one of the very biggest. Did Lady of Spain revival 
in 1954, the Happy Wanderer in 1955, bring you that kind of income 
from ASCAP? 

Mr. Fox. I would say that it was comparable to that income. But 
the largest income from those particular numbers, unfortunately, was 
not from performing rights, from ASCAP, but from the sale of music, 
mechanical income, foreign i income. [Counsel for Mr. Fox later ad- 
vised that in chee king his records, Mr. Fox discovered he had over- 
estimated the ASCAP income from Lady of Spain and The Happy 
Wanderer. That the earnings from ASCAP were approximately 
$5,000 on each song. | 

Mr. Brown (Missouri). In this instance, we are concerned with 
performance rights? 

Mr. Fox. Yes. 

Mr. Brown (Missouri). When you get a quarterly report and it 
shows that Lady of Spain earned such and such an amount of money 
for which you are receiving a certain amount of money because of the 
Layd of Spain performances, around the country, is it your interpreta- 
tion that you earned that money during the period that you are re- 
ceiving the report for, or could some of it be an accumulation of rights 
to some money out of the general fund that you might have earned 
the year previously or the year before that or whatever it is? 

Mr. Fox. Well, the reports that we get first of all are months behind. 
In other words, it covers performance for the previous 6 months’ 
period. And if the number—to use an illustration of Lady of Spain, 
as compared with the Happy Wanderer, it so happened that Lady of 
Spain was a revival. It had been in the ASCAP repertoire for many 
years, whereas the Happy Wanderer was a new tune. So, therefore, 
we were fortunate enough to enjoy in addition to the current distribu- 
tion, an additional income in the 30 percent on the availability which 
would be paid out to us over the next 5 years. Or in the case of the 
Happy Wanderer, that being a new popular tune, and not having 
appeared in the ASCAP logging prior to 2 years before the inception 
as a popular hit, that income was lost to us. 

Mr. Brown (Missouri). This thing is very complicated, but check 
me and see that I understand what little I know about this. 

Mr. Fox. I will try. 

Mr. Brown (Missouri). ASCAP collects, let us say, $24 million in 
performance figures in a year. After $4 million are deducted, let us 
say, for administrative expenses, there is now $20 million left in the 
kitty. It is distributed to members on the basis of some sort of a 
complicated arrangement of current performances, availability, senior- 
ity, weighted and unweighted, and so forth. But can any one member 
actually know with certainty that his tune that was played, you know, 
during a certain number of performances, during that reporting period, 
actually earned that amount of money? 

Mr. Fox. That would be impossible. 

Mr. Brown (Missouri). It would be impossible? 

Mr. Fox. Yes. 

Mr. Brown (Missouri). In other words, it becomes then more or 
less an arbitrary distribution as established by the board’ of directors 
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or the members through their board of directors, or whatever the 
arrangement is? 

Mr. Fox. I would say you are correct in that characterization. 

Mr. Brown (Missouri). The kitty is all cleaned out in any 1 year, 
is that not correct—there is no money carried over as a reserve? 

Mr. Fox. As far as 1 was concerned I have been informed by Mr. 
Murray that at the end of the fiscal year all moneys in the Society’s 
funds must be disbursed at the end of the current calendar year. Of 
course, I have never seen 

Mr. Roosevett. If you will yield, we brought this up before regard- 
ing the retroactive payments—something must be held back to pay 
a retroactive payment? 

Mr. Brown (Missouri). If I might add, if I understand this thing, I 
think, Mr. Chairman, a man might receive a retroactive claim to 
payment, but not a retroactive payment. In other words, it would 
come out of the current pot, but it might be a claim that he had 
acquired in an earlier period. 

Mr. Fox. I think that is correct. I think that is correct. 

Mr. Roosrvett. We will find out exactly how it is done. 

Mr. Brown (Missouri). In the decree it says pretty plainly to me 
at least, that ASCAP is to give primary consideration to the perfurm- 
ance and compositions of the members indicated by objective survey. 
That would mean that it should be, in my opinion, more or less current 
and traceable to actual performances while, if not exact, more on a 
current basis, rather than on weights for this, and considerations for 
that and so forth. Is that the way you interpret it? 

Mr. Fox. I would interpret it as such. 

Mr. Brown (Missouri). And yet it is your feeling that on the hit 
tunes you have had since 1950, since the date of the decree, that you 
are not receiving primary consideration for current performances 
of the compositions in your catalog? 

Mr. Fox. I would say your statement is correct. 

Mr. Brown (Missouri). That is all. 

Mr. Roosevett. Mr. Fox, on behalf of the committee we want to 
express our appreciation to you for a very full and very frank state- 
ment before us today, and we want to thank you for being willing to 
postpone your appearance as long as you have. And if we have 
further questions we will, of course, communicate with you, but at 
this time we want to assure you of our thanks and appreciation. 

Mr. Fox. Thank you very much. 

Mr. Roostvett. The committee tomorrow will hear from Mr. Otto 
Harbach, writer member of the board, from Mr. Ralph Connor, pub- 
lisher member of the board, from Mr. R. F. Murray and from Mrs. 
Natalie Kissel, who are members of the staff of ASCAP. All of 
these gentlemen and the lady are appearing at the request of the 
committee. 

If there is no other business before the committee at this time the 
committee will stand adjourned until 10 tomorrow morning. 

(Whereupon, at 3 p. m., the hearing in the above entitled matter 
was recessed, to reconvene at 10 a. m., March 18, 1958.) 











POLICIES OF AMERICAN SOCIETY OF COMPOSERS, 
AUTHORS, AND PUBLISHERS 


TUESDAY, MARCH 18, 1958 


House or REPRESENTATIVES, SUBCOMMITTEE No. 5 oF 
THE SELECT ComMiTreEeE TO Conpuct A STUDY AND 
INVESTIGATION OF THE PROBLEMS OF SMALL BUSINESS, 

Washington, D. C. 

The subcommittee met, pursuant to recess, at 10:08 a. m., in room 
445 Old House Office Building, Hon. James Roosevelt (chairman of 
the subcommittee) presiding. 

Present: Representatives Roosevelt (presiding), Steed, Sheehan, 
and Moore. 

Also present: Bryan H. Jacques, staff director, and Robert B. 
Dawkins, special counsel. 

Mr. Roosrvett. The committee will be in order, please. 

The committee will hear as its first witness this morning Mr. Otto 
Harbach, a member of the board. 

Mr. Harbach, would you come forward, please, sir. Would you 
raise your right hand. 

Do you solemnly swear that the testimony you are about to give 
before this committee shall be the truth, the whole truth and nothing 
but the truth, so help you God? 

Mr. Harsacu. I do, sir. 


TESTIMONY OF OTTO HARBACH, MEMBER OF BOARD OF DIREC- 
TORS, AMERICAN SOCIETY OF COMPOSERS, AUTHORS, AND 
PUBLISHERS 


Mr. Roosrve.tt. Won’t you sit down, sir, and make yourself com- 
fortable. We want to thank you very much for your presence. The 
committee feels honored to have you, Mr. Harbach. 

Mr. Harsacnu. Thank you very much. 

Mr. Roosrvett. Mr. Harbach, you are appearing at the request 
of the committee because we wanted to have the benefit of your 
experience and long membership on the board, and as a member of 
the writers’ classification committee. We felt that in the formula- 
tion of the rules for the distribution of the writers’ share of the royal- 
ties that undoubtedly you would have an insight and some answers 
which the committee felt we should have in the record. 

If you have a preliminary statement or anything you want to make, 
we will be very glad to let you do it; otherwise we will proceed with 
our questions. 

Mr. Harsacn. I perhaps would like to just sort of—you see, being 
an author of musical plays, I am not very well known 
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Mr. Roossvett. I think I will have to take exception to that. I 
think you are very well known. 

Mr. Harpacu. So I may have to say 2 or 3 things to make you 
understand who and exactly what I am. 

I will say that this is like old times. I have here a photograph 
poem a of you might like to see. Here is a group of people who 

rears ago almost to the day came to Washington in behalf of 
AS AP. At that time they were seeking the good w ‘ill of W ashington. 
And today we are seeking, of course, the ood will of Washington. 

But there are some names here that will give you an idea of what 
went into the building of ASCAP in the beginning. Here are some 
men that you all know. The man who wrote After the Ball, cai 
K. Harris; Victor Herbert; Irving Berlin; good old Gene Buc k; Sousa; 
Jerome Kern; Augustus Thomas; Harry B. Smith; and my self. 

That is the kind of men who founded ASCAP and who were in at 
the beginning. Perhaps you can use me as a sort of guinea pig, 
because I have beeu here from the beginnivg and have gone through 
all the vicissitudes and all the changes that have happened to ASCAP 
in the meantime. 

At this particular point I was rather a young and gay blade. I am 
no longer young and gay, but still a blade—the critics tell me, pretty 
dull at times. But be that as it may. 

I want to explain a few things. First of all, I was born in Salt 
Lake City. And I should hasten to explain that I am still living with 
the only wife I ever had. In Utah that sometimes is rather unusual. 

I was born in 1873. That means that I am about 85 years old on 
my next birthday. So that in these years I have seen a good deal 
about what has happened around in the world. 

But particularly what I am here today for is, what has happened to 
ASCAP and where have we arrived, and what is the trouble with us 
now. 

I was elected to membership in ASCAP in 1914. Now, here is a 
peculiar thing. When I was elected to ASCAP, I brought into 
ASCAP at that time, not just one song, but at that time I had had 
six musical plays, like Three Twi ins, Bright Eyes, Girl of My Dreams, 
Madame Sherry, and Firefly and High Jinks, in which were such 
songs as Cuddle Up a Little Closer, Every Little Movement, Gianina 
Mia, Sympathy, Love is Like a Firefly, When the Maid Comes 
Knockin Something Seems Tingling—songs that are still being 
played ee almost a half a century. 

I was put in class zero, because there was no other class except zero, 
because we had no money to divide at the time, we did not even know 
whether we were going to exist. 

Seven years after that, during which I wrote such things as Katinka, 
Allah’s Holiday, You’re in Love, Going Up, The Little Whopper, 
Tumble In, Mary, and the Love Nest—I received my first check. 

That was 7 years after my initiation. And my check at that time 
was $160.28. 

The next milestone I see here is in 1929. And in those years I had 
brought into the society such things as the O’Brien Girl, Wild Flower, 
with its Bambalina, No, No, Nanette, Rose Marie, with its Indian 
Love Call, and Rose Marie, I Love You, Sunny, with its Who, Song 
of the Flame, with its What’s That Light, The Desert Song of One 
Alone, The Cat and Fiddle, The Night Was Made for Love, She 
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Didn’t Say Yes, She Didn’t Say No, and Smoke Gets in Your Eyes, 
from Roberta, with Yesterdays, and The Touch of Your Hand. 

That is the kind of songs that have been put in by myself. And 
after all those years, the check that I got in 1929 was $4,000.76. 

That shows the difference between having been a member of the 
society in those days and what happens to a member who comes into 
our society today. All you have to do today is to have one number, 
and all you have to do is to work hard and write songs and be amenable 
to the rules and the practices of our society. 

The thing that I would like to take up next is what is most pertinent 
at this particular time, and that is what happened to the society after 
we signed the consent decree with the Government. I have not much 
to say about that. I have all sorts of documents here which can be 
examined if you like, because what I am saying is not hearsay, it is 
not what I heard somebody else say, or what I remember them having 
said, all the correspondence is here, the correspondence between myself 
and many of the members who insisted on that peculiar thing, which 
was the most important thing that has happened in ASCAP since its 
inception, which was that public meeting, a special meeting that was 
given to the society in response to one of its members, who had gotten 
the backing of 15 percent of our membership. 

And at that time we gave a public meeting, to which they were all 
invited, which was dedicated to one particular thing, and that was, 
the consent decree and the new system of distribution that has been 
the bone of contention ever since. 

You can learn more—if anybody would care to read it, I have the 
tull minutes of that particular meeting, and it throws a terrific light 
on what our problems really are, and the kind of membership we 
have, and the great variety of interests. And it seems to me reading 
these minutes will give anybody an idea that to formulate a system 
that is going to please everybody in that particular group, that is 
going to take the genius of archangels, and | doubt if we or anybody 
else can hold that particular position. 

Mr. Roosrvett. Mr. Harbach, are those the minutes of the meeting 
of January 3, 1957? 

Mr. Harpacu. These are the minutes of the meeting of—not 
January 3, this is later on—the minutes of the meeting of September 
20, 1951, at the Hotel Plaza. This was the meeting in which one of 
our members wanted to express to the society his ideas as to what 
a perfect system would consist of. 

I have only about 2 or 3 things to say about this, and that is: We 
gave the gentleman absolutely complete control of the meeting, and 
the whole trouble with the meeting was, before it ended, was that we 
listened to what has been said so many times in the way of criticism 
that finally I remember saying to him: ‘‘Well now, you have spent an 
hour and a half telling us that you have a very sick patient, but I am 
just wondering if you are going to operate, and when you are going 
to start.” 

But it was not until almost the close of the meeting that the subject 
was brought up as to what the new system was going to be. And the 
peculiar thing about that particular system—it started in by saying, 
the thing they wanted to do was to do away with the present system 
which had been given to us with the consent of the Government. 
And, of course, that ended a great deal of the discussion, because we 
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had a terrible time explaining to our membership that the Govern- 
ment, when it steps in and says, ‘‘This is what you are going to do,” 
that is what we are going todo. And any idea of getting out of that 
or away from that is not to be considered for a moment. 

— I am going to leave here, if anybody wants to take a look at 
this. 

Mr. Roosnvett. May we have the minutes of the meeting put 
into the record? 

Mr. Harpacu. This can be put into the record, yes. 

Mr. Finxeustern. Mr. Chairman, I am handing up the minutes 
of the meeting of September 20, 1951, which I understand will now 
go into the record. 

And I wonder if the correspondence relating to that meeting might 
likewise go into the record. I would not read anything; I will just 
state this, if I may, Mr. Chairman: This meeting was called, as 
Mr. Harbach mentioned, at the request of 15 percent of the members, 
and I am handing you these letters: 

A letter from Mr. Lengsfelder to the society dated March 8, 1951; a 
letter from Mr. Harbach to Mr. Lengsfelder dated March 23, 1951; 
a letter from Mr. Lengsfelder to Mr. Harbach dated March 31, 
1951; a letter from Mr. Harbach to Mr. Lengsfelder dated April 3, 
1951; a letter from Mr. Lengsfelder to Mr. Harbach dated August 
9, 1951; a letter from Mr. Harbach to Mr. Lengsfelder dated August 
13, 1951; a letter from Mr. Harbach to Mr. Lengsfelder dated August 
28, 1951; a letter from Mr. Harris to Miss Rosenberg dated August 30, 
1951. 

Then he has here the letter arranging for the meeting from the 
hotel. I do not think you are interested in it, but there it is. There 
seems to be some other letters here. Here is a letter of January 29, 
1952, from Mr. Lengsfelder addressed to the acting vice president and 
marked ‘‘Mr. Harbach,” and a letter from Mr. Harbach to Mr. 
Lengsfelder dated February 11, 1952. 

Mr. Roosrve.t. The letters will be received for the record. 

(The correspondence referred to is as follows:) 


ScarspDaLe, N. Y., March 8, 1941. 


AMERICAN Society, OF COMPOSERS, AUTHORS, AND PUBLISHERS, 
Boarp OF D1IREcTORs. 


GENTLEMEN: In accordance with the articles of association I wish to propose 
the following changes, to be discussed at the general meeting on March 27, 1951. 

6. Amendment of article XIV, sections 6 and 7. Amendment of article XIV, 
section 6B as voted upon in May 1950, shall be revoked and the original articles 
reinstated. 

If the membership should vote for this change, the previous method of distribu- 
tion of royalties should be reinstalled immediately (giving each member the classi- 
fication held at the time of the change) and kept in effect until such time that a 
better method can be found. 

Very truly yours, 
H. J. LENGSFELDER. 

Registered. 
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Marcu 23, 1951. 
Mr. H. J. LENGSFELDER, 
Scarsdale, N. Y. 


Dear Mr. LencGsreLpEerR: The board of directors acted on your proposed 
resolution at the last meeting and voted to disapprove the same. 

As you undoubtedly know, article XXV was amended in May 1950 to conform 
to the provisions of the consent decree with the United States Government and 
the society cannot rescind its amendments without violating the decree. 

Sincerely yours, 
Orto A. Harsacn, President. 


ScarspaLeE, N. Y., March 31, 19651. 
Mr. Orro HARBACH, 
President, American Society of Authors, Composers and Publishers, 
New York, N. Y 

Dear Mr. Harpracn: I wish to thank you for the time you gave me to discuss 
some vital questions which are foremost in the minds of practically all members 
of ASCAP. 

I would like to repeat that I have no intention whatsoever to harm our organi- 
zation or any particular group of it. I am striving not for any office or publicity 
but for a solution which will be acceptable to the membership as a whole as well 
as to the Justice Department. 

My task, as you put it, is tremendous and I know it is thankless. Believe me I 
would prefer to spend my time writing and with my family instead of sitting at 
long meetings and trying to coordinate the interests of different groups of writers 
and composers. But too many members have called upon me to make an attempt 
to better their present lot. No member who has any conscience and believes in 
the necessity of a strong ASCAP could turn down these pleas. 

I have given you a very sketchy idea of a distribution plan which I intend to 
work out. I have asked your cooperation in the following two points: 

1. To make available to me all figures necessary to work out a distribution plan 
fair to all writer members. 

2. To allow the use of the mailing facilities of ASCAP for a letter and a question- 
naire to be sent to all members in the near future. 

Your cooperation in these two points will not only save me work but will also 
enable us to work out, not fight out, differences of opinion. This cooperation will 
make it possible to keep any and all discussions within the society; thus avoiding 
— airing of internal strifes by which only forces hostile to ASCAP would 

rofit. 
, I will call you in a day or so for your answer. In the meanwhile I remain, for a 
better, stronger and more prosperous ASCAP. 
Yours cordinally, 
H. J. LENGSFELDER. 


Apri 3, 1951. 
Mr. H. J. LENGSFELDER, 
Scarsdale, N. Y. 

Dear Mr. LENGSFELDER: In answer to your letter of March 31, I have 
discussed your ideas with the writer members of the board. They agree with me 
that any member has a right to examine any or all figures relating to our method of 
distribution. 

As to your suggestion of wanting to carry on activities with the membership, 
we cannot consent. This would be taking affairs out of the society’s hands, 
which would be a bad thing for all concerned. After you have had an opportunity 
of studying the committee’s plans for a new distribution, you will probably make 
up your mind that my position in this matter is right. If, after you have seen 
what the committee has already accomplished in line with the new distribution 
system, you have any ideas for improvement, the committee will be very glad to 
hear you. 

Sincerely yours, 
Orro A. Harsacnu, President. 
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ScarsDa.e, N. Y., August 9, 1961. 
Mr. Orro HarBAcu, 
Presti-nt, ASCAP, 
New York, N. Y. 

Dear Mr. Harpacu: I have been authorized by over 15 percent of our member- 
ship to ask for a general meeting of our society. 

ineiiee ask you to call a general meeting of ASCAP within 30 days (that is 
until September the 9th) in accordance with article X VII of our bylaws, to discuss 
my royalty distribution plan or any other plan. This meeting should be re- 
stricted to the discussion of new distribution plans only and voting about actions 
to be taken. 

The signatures of the members requesting the meeting can be checked at any 
time and place convenient to you. 


Cordially yours, a: 3.4 
. J. LENGSFELDER. 


Avucust 13, 1951. 
Mr. Hans LENGSFELDER, 
27 Montrose Road, 
Scarsdale, N. Y. 

Dear Mr. LenGsrevpeEr: I have your letter of August 9 telling me that you 
have over 15 percent of our membership asking for a general meeting of our 
society. 

If you will kindly bring these signatures to our office we will have a committee 
go over them to verify same. I should also like to make an appointment to have 
yor meet Mr. Finkelstein and myself for a conversation that may throw more 
light on just what you expect to gain by the meeting of the membership. 

Sincerely yours, 
Orro A. Harsacu, President. 


Avaust 28, 1951. 
Mr. Hans LENGSFELDER, 
27 Montrose Road, Scarsdale, N. Y. 
Dear Mr. LENGSFELDER: We have checked the signatures received from you 
and find them satisfactory. 
As a result, I am sending out notices for a public meeting to be held at the 
Plaza on Thursday, September 20. 
With kind regards, 
Sincerely yours, 
Orro A. Harpacn, President. 


THE Puaza, 
New York, N. Y., August 30, 1951. 
Miss Sytv1a RosENBERG 
ASCAP, 80 Rockefeller Plaza, New York, N. Y. 

Dear Miss RosENBERG: I was delighted to learn of your call yesterday and 
confirming your conversation with my secretary have entered this definite reser- 
vation: ASCAP meeting, 2:30 to 5:30 p. m., grand ballroom, Thursday, September 
20, 1951, 400-600 guests. 

& We will be pleased to put this room at your disposal for a rental charge of $200 
and at your convenience discuss your requirements. 

In order to complete our records we would appreciate receiving the enclosed 
copy with your signature. 
~ Anticipating the pleasure of again serving you again and assuring you that no 
possible effort will be spared to please you, I am, 

Sincerely yours, 
CrypvE J. Harris, Banquet Manager. 
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ScarspaLg, N. Y., January 29, 1962. 
(Marked ‘Mr. Harbach.’’) 


Actina Vice PREsIpENT or ASCAP, 
575 Madison Avenue, New York, N. Y. 


Dear Sir: We have been informed that the board of directors of ASCAP 
has ruled that hereafter the use of the society’s books of audit, accounts and 
royalty distribution records is to be denied us. 

The committee of which I am the chairman and which is for the present known 
as the Longsfelder committee was appointed by the president of ASCAP at a 
special meeting on September 20, 1951. The purpose of the committee was to 
study the present system of royalty distribution with the object of evolving a 
plan whic 2 would do away with the ine quities that are known to exist and which 
would bring into effect a fairer method of distribution. In order to work intelli- 
gently and objectively it is absolutely essential that the tools for such work be 
given the committee. To deprive us of the use of the books is to remove such 
tools and render the committee powerless to do anything except remain as an 
academic discussion group. 

I therefore respectfully request that the ruling depriving us of access to the 
books be rescinded immediately so that we may continue to do the work for which 
we were appointed. We feel that this work is a responsibility which we, as a duly 
appointed committee owe to the membership of the society. If the board insists 
on its ban of access to the books we must first logically, and, prompted by our 
obligation to the members, publish the reason for our inability to carry on the 
work. 

It is obvious that the prohibition of the use of the books is equivalent to the 
disbanding of the committee. If such is the object of the board, then it behooves 
the president to effect this disbanding by official notification. 

May I have your decision in this matter as soon as possible so that I can report 
to the committee whose activities and meetings must be planned in advance. 

Very truly yours, 
H. J. LENGSFELDER 
(For the Lengsfelder Committee). 
Registered. 


Frerrvary 11, 1952. 
Mr. Hans LENGSFELDER 
27 Montrose Road, Scarsdale, MF 


Dear Mr. LencsrE.LpER: As you see I am back in harness and trying to catch 
up on my correspondence. I find a letter from you dated January 29, 1952. 

There seems to be a bit of misunderstanding on your part about the working 
of our committee. I quote from your letter. ‘‘The purpose of the committee 
was to study the present system of royalty distribution with the object of evolving 
a plan which would do away with the inequities that are known to exist, and which 
would bring into effect a fairer method of distribution. In order to work intelli- 
gently and objectively, it is absolutely essential that the tools for such work be 
given the committee.” 

When I invited you to meet with the board members and our enlarged com- 
mittee, there was no idea in my mind that your committee would arrive at any 
solution except such as would be the result of discussions with the board com- 
mittee. I quote from the minutes of the public meeting on page 63. 

“Pinky HERMAN. Let us sit down and let us have a committee. Mr. Lengs- 
felder belongs on the committee. I think that some of his views may not be the 
solution but I certainly would respect the intelligence and the dignity of a man 
like that to sit on the committee to either add or give his views on these things. 

“President Harpacu. May I make a suggestion here? I had already made up 
my mind that when this meeting is over (1 was going to keep it to the end of 
the meeting) but now that you have brought it up, I am going to invite and 
hope they will accept, this committee, which we will call the Lengsfelder Com- 
mittee, to sit from here in on all our deliberations concerning any change in our 
distributions system.’ 

This makes it plain that any work that you and your committee do, must 
be done in meetings with the larger committee, and any information that any 
of these members desire, will be given to the committee as a whole. This is a 
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result not only of the thinking of myself and the board, but is also the result 
of an opinion expressed by our attorney. 
Hoping that this clears up the situation, I am, 
Sincerely yours, 


Orro A. Harsacn, President. 


Mr. Roosevett. Also, the minutes of the meeting of ASCAP of 
September 20, 1951, will be made a part of the record, the schedules 
showing composers and class, and the letter of Mr. Lengsfelder con- 
cerning ASCAP royalty distribution. 

(The material referred to is as follows:) 


MEETING OF THE AMERICAN Socrety oF Composers, AUTHORS, AND PUBLISHERS, 
SEPTEMBER 20, 1951, Hore, Piaza, New York, N. Y. 


A meeting of the American Society of Composers, Authors, and Publishers, 
held at the Hotel Plaza, New York City, on Thursday, September 20, 1951, con- 
vened in the grand ballroom, at 3 p. m., Mr. Otto A. Harbach, president, 
presiding. 

President HarsBacu. Our meeting will come to order. 

As a preliminary, I want to read from our bylaws the clause under which this 
meeting is being held: 

“ARTICLE XVII 


‘‘Whenever any 25 members of the society shall certify to the board of directors 
that they desire the society to prosecute any matter within the scope of the society, 
the president shall appoint a special committee to investigate the matter and 
report to the board of directors with its opinion thereon whether it is advantageo"'s 
and for the best interest of the society to undertake the prosecution of such 
matter. The board of directors shall carefully consider such report and a two- 
thirds vote of all the directors shall determine whether or not such prosecution 
shall be undertaken. 

“Tf the board of directors shall refuse to authorize the prosecution of such 
matter or to call a meeting of the general membership for the consideration of 
such matter by the general membership, then and in that event, upon written 
demand of not less than 15 percent of the publisher membership or of the writer 
membership, as the case may be, delivered to the president for a general meeting 
of the membership to consider such matter, the president shall call such general 
meeting to consider the same. 

“However, not more than two such meetings in any calendar year shall be 
required to be called by the president. 

“Tn case any action shall be required by such general membership in connection 
with the matters so submitted to it, such action shall be taken in the same manner, 
including the method of voting and the weighting thereof and the same number of 
votes shall be required as in the case of amendments, all as provided in article 
x XI.” 

Now as to the first part of what I just read, we did not conform entirely to this 
article. No 25 men asked for such a meeting as this, but we were so anxious that 
this meeting should be held that we'jvst simply forgot all about that and on 
receipt of a request from 15 percent of the members, we were glad to call this 
meeting. 

Might I ask you to explain perhaps in layman’s language just what this last 
paragraph really means? 

Mr. HeRMAN FINKELSTEIN. That refers to the procedure for carrying amend- 
ments in the society. As you know, at a meeting you discuss any matter that 
may come before the meeting but voting on matters, that is, on amendments to 
the articles of association, is by written ballot. It goes out 5 days after the 
meeting is over. Those ballots are counted on what you know as the weighted 
vote basis and, as provided in the articles of association, two-thirds of the writers 
and publishers each count for half. They must pass an amendment in order to 
make it effective. That is by written ballot and not at the meeting. 

President Harpacu. I think that perhaps makes it very clear, that here today 
we are supposed to discuss anything you want to discuss relating to our.system of 
classification, but of course there can be no endeavor from this meeting point of 
view to try to pass any amendments to our constitution or any amendments to 
our bylaws, or anything relating to trying to rewrite the consent decree, etc. I 
think we understand that. 
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I want to hear from as many people as possible. I want you all to have a chance, 
so that those who have anything to say can say it. I trust that our meeting is 
going to be a sensible, friendly one, because what we are after here today is light 
and understanding. 

A great deal of what is wrong with our membership now and in its relationship 
to the board is purely misunderstanding. A lot of these things could be cleared 
up if there were a chance to really lay things in the light before you all. 

Primarily we are here to hear from Mr. Lengsfelder about a new idea he has 
for distributing the revenues of ASCAP and I am now going to call upon Mr. 
Lengsfelder to give him as much time as he wants to discuss the proposition. 

Mr. Hans LENGSFELDER. Unless somebody has another motion, somebody 
wants to make—— 

President Harsacn. A motion is always in order. 

Mr. Lov Srncer. Mr. Harbach and members, these are very critical times 
indeed and we are facing a most critical meeting. A plan has been foisted upon 
us. Whether wittingly or unwittingly I don’t care to say at the moment. I 
believe the plan is so pernicious that it contains within itself the very seeds of 
ultimate destruction of ASCAP. 

I would like to say that a good number of our members have felt it incumbent 
upon themselves to write in in utter protestation to the system of distribution 
that now exists. Hence this meeting. 

I would like at this moment to make a motion that because of the terribly 
serious nature of everything here that a verbatim report of the entire proceedings 
of this meeting be mailed to each individual author and composer member of 
ASCAP under the aegis of ASCAP, and marked “‘Urgent.”’ 

President Harpacu. You make that as a motion? 

Mr. Sincer. Yes. 

* * * The motion was seconded by several * * *. 

President Harpacu. It has been moved and seconded that a stenographic 
report of this committee meeting—— 

Mr. Sincer. A verbatim report. 

President Harpacn. Shall be printed. 

Mr. SinGer. Or whatever means may be employed. 

President HarsBacu. Shall be mimeographed and sent out to 2,225 members of 
the society? 

Mr. Sincer. That is correct, and marked ‘‘Urgent.”’ 

Mr. Jutes Loman. I was just saying all that this meeting can do is to recom- 
mend that to the board of directors. 

President Harpacu. Will you reframe your motion to recommend it be sent 
out? 

Mr. Sincer. I am making a motion. 

President Harsacn. You are moving it be recommended to the board? 

Mr. Sincer. I make a motion that the entire proceedings of this meeting, a 
verbatim report, be sent out to the entire membership of authors and composers 
of ASCAP under the aegis of ASCAP and marked “‘Urgent.”’ 

President Harsacu. Is there any discussion of this problem? 

Mr. Loman. In order to save time, I would like to say it is a very good state- 
ment, that we send the thing out immediately because we all want to save time. 
With all the little odds and ends that are not necessary, I see no reason in the 
world even for discussion. For a matter of a few dollars let them know what 
went on so when something happens they won’t say, ‘‘We don’t know.” Some- 
thing has got to happen from what is done. We are not here to discuss. We 
are here to get some final conclusive fact to what we can do to alleviate this 
situation. 

Mr. Leo Epwarps. I suggest that we hear from Mr. Lengsfelder first and 
hear what he has to say. 

Voices. No. No. 

Mr. Sincer. I believe we should be cognizant of what goes on. 

Mr. Loman. Mr. Lengsfelder called the meeting. May I say something to 
this motion? I think it is of the utmost importance. 

Mr. Lenasretper. I have received many letters. Many of our members 
don’t know what is going on. Many members say they are getting repor s of 
who got the medal or a reward but actually what is being discussed at the ge eral 
meetings they don’t hear about. I think the motion should be carried. I think 
it is a commendable move. If the board feels that they have to turn down a 
thing like that, I first of all cannot see any reason why they should and I doubt 
very much that they will. I think we should vote on this particular motion. 
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Mr. Neri Lawrence. I think if ASCAP can spend thousands of dollars for 
entertainment and dinners at Luchows, etc., we can spend a few thousand to 
print this report and send it to every member. 

President Harracnu. Are there any other remarks? 

Mr. ALEx Kramer. The minutes of the meeting regardless will be verbatim? 

President Harpacn. Yes. 

Mr. ALEX KraMeER. Maybe we will know whether it is important enough to 
send out after the meeting. 

Mr. SincerR. What is going to take place today is of the utmost serious nature. 
Whatever does go on should be told to every member of ASCAP. 

Mr. ALEX Kramer. It should be evaluated. 

Mr. Sincer. It should not be. 

Mr. LENGSFELDER. Excuse me. May I say something? 

President Harracu. Yes. 

Mr. LENGSFELDER. I don’t think it is important whether we feel it is important 
what we are saying. It is important to the members; even if it is the greatest 
nonsense that we are talking here, every member of ASCAP has a right to know 
and they cannot be called upon to spend hundreds of dollars in expenses to come 
to New York and listen to what goes on. They should have a right to know 
what everybody has to say. 

President Harracn. May I just make this remark? We have already seen 
to it that we have with us a stenotypist’ who will take down everything that is 
said at this meeting. As to what is to be done with that report, that I don’t 
know. I am perfectly willing to have you run away with it and take it out of 
the hands of the board. 

Usually we don’t spend money of any kind without an O. K. from the board 
and the chances are you can get it, but there is a right way and a wrong way. 
If you recommend that we recommend to the board that the report be sent out 
to the membership, that is the proper way to do it and I am quite sure that that 
can be done, but I don’t like to see this meeting started on the wrong foot and 
to start doing things that are not according to our bylaws and constitution and 
therefore illegal. Let us stay within the bounds of commonsense. 

Mr. Srincer. If it is a mere technicality, sir-——— 

President Harracu. If you can change the motion that might be better. 

Mr. Sincer. I will reword it. I will say a recommendation from the board 
but I would like to see a show of hands which is to go on record as to how many 
people here would like to see this go out to every member. 

President Harpacnu. I think we would all like to see it go out. 

Mr. Sincer. I would like to see it recorded. 

President Harnacn. Let us see a show of hands. How many would like to 
see this ~o out to the membership. (The majority so indicated.) 

I think everybody would like to see it. That was the intention, to have it 
sent to all the members. 

Mr. S1nGER. J am very happy. 

President Harnacu. Let us do it in the proper legal way. 

Mr. Sincer. A recommendation 

Mr. Irwin M. CassE.. I would lil e to speak after this question. 

Mr. S1ncer. I make a recommendation to the board that the entire proceedings 
verbatim, under the aegis of ASCAP, go out to each individual member of ASCAP, 
and marked ‘Urgent’. 

President Harpacu. You have heard the motion and I think the seconders 
are willing to make that change in the motion. Are you ready for the question? 
All those in favor say ‘‘aye.”” Does somebody want to talk to this motion? 

Mr. Don Rerp. Was this meeting important enough for the board to be present? 

President Harspacu. I cannot hear what he is saying. Will you talk a little 
louder? 

Mr. Don Rerp. Was this meetins important enough for the board to be present? 

President Harpacnu. As far as I know, every member of the board is here 
except Ahlert, who is doing a marvelous job trying to get the jukebox through, 
and if it goes through you can depend a great deal on what I tell you, that he had 
an awful lot to do with it. So you will have to excuse him. 

Mr. Don Retr. There is no reason to excuse or not to excuse. The only thing 
I would like to know is, if the board is present, why cannot we get it? 

President Harpacn. The board has not any more to say than anyone else. 

Mr. Sincer. I appreciate the sentiments but I rely on Mr. Harbach to relay 
it duly to the Board. 

Mr. Irwin. Did you vote? 
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President Harsacn. We did not take a vote. Let us see if we can get this in 
line with Robert’s Rules of Order and do things like sensible people. You have 
not voted on this motion. All those in favor say “aye’’; those opposed the same 
sign. It is carried unanimously. 

Mr. CasseL. You made two contradictory statements. You said you want 
to give Mi. Lengsfelder all the time he wants and you would like everybody to 
express their feelings about the question. I think you should limit the time 
Mr. Lengsfelder speaks so we all have time to say what we want. If he is going 
to speak—I don’t know how long. 

Mr. LENGSFELDER. Don’t worry, it won’t be too long. 

Mr. Cassev. Set a limit. 

President Harpacn. I have a feeling we should let Mr. Lengsfelder take all 
the time he needs. I hope he takes into consideration that it is for our benefit 
and not take all the afternoon because we want to hear from the other people. 

Mr. Lengsfelder. 

Mr. LenesFELpDER. Thank you very much, Mr. President. 

Members without royalties and members with royalties, 1 address the first 
group first because there are more of the first group unfortunately now than of 
the second group. If we go on with this wonderful plan under which we dis- 
tribute money right now we might have to form a new group, the participating 
members. These are the members who participate in dues to ASCAP without 
getting anything back in royalties. 

Now I want to start. I don’t want to take up too much time, right away but 
I have to say a few things and I will make it as brief as possible. 

When I was a little boy and I went to school I had to go through a rather 
rough neighborhood. There were some big boys there who were beating up the 
little boys. They never did anything to me. However, I always came home 
with black eyes and torn clothes because I mixed in the fights. When my mother 
asked me, ‘‘Why did vou do that,” I said, ‘‘Because they were wrong.” Since 
then I have come home many times with black eyes and here I am standing again 
fighting because wrong is being done and that is the only reason I am standing 
here. 

I am not a revolutionary. I am not ared. Iam not even pinkish, but some- 
thing has to be done about the situation that prevails at the moment. Some 
people asked me in true old politician fashion, ‘“‘what are you going to get out of 
that,’ and I said, “If I sueceed, the satisfaction that I have accomplished a 
wonderful thing, and if I fail, the knowledge that songwriters cannot be helped to 
draw together.’”’ But don’t misunderstand me, for the few people who are 
opposed to the settlement, I am not admitting to failure easily. 

| have received quite some mail. When | submitted the signatures to Mr. 
Harbach, I had 15 percent of the members. My questionnaires that have come 
in and are of the utmost importance to us, as I will explain to you later why, 
surpassed the 500 mark and I am quite confident, if the people believe in ASCAP, 
and that is all we are asking from these people, we will easily get a majority, at 
least a numerical majority for settlement. 

There are two kinds of letters I receive. There is one kind that encourages me 
and demands from me I should do everything but kill the board. The other group 
writes to me and says, ‘‘Please be careful. Achieve what you are trying to do but 
don’t offend anybody. Don’t start anything controversial.” 

Well, both types of advice are wrong. I feel that nothing should be done that 
isn’t within good taste and within the thinking of the society. I do not think, on 
the other hand, that healthy criticism should be left out and therefore I am 
going to give you my ideas about what is wrong, with particular groups of this 
society, hoping that they will agree and see to it to better the situation. 

I will start with the board because it has become rather popular to throw 
bricks at the board. Now I must say this: a lot of the ill feeling that exists 
among the members against the board, the board has to blame itself for it. I had 
the had fortune to live under dictatorships but I have also learned the blessings of 
democracy. 

ASCAP is a very peculiar setup. I would call it a democratic dictatorship 
because at the meeting you can get up and say anything. You can insult any 
mem! er of the board if you want to and during the 10 years I have been a member 
of this society I have seen plenty of fellows get up here and say what they thought 
should be said, and then the board went home and did what they wanted and that 
is where the dictatorship comes in. 

Now I have heard a lot of criticism about members on the board being overpaid 
in royalties. There I cannot agree with the members. Although the Justice 
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Department said we should pay out on performances, I feel that performances for 
the society are as important as the performances on it. That was the reason 
that Gene Buck and others always had my few votes. Recently I felt that these 
members, in whom I, and I would say the majority of the members had such 
great faith, let us down. Why didn’t one of these men get up at the meeting 
when the plan, which has no name because probably nobody dared to put his 
name to it, the one in effect right now, this nameless plan, was explained to us? 
Why didn’t one of these men get up and say, “‘But I warn you this is going to 
mean a lot of hardships and heartaches to every one of the members in the lower 
and middle classes, and even in the upper classes’? Nobody told us that. As 
a matter of fact, Mr. Ahlert went before the meeting and said only a small drop 
every year would be possible, nearer to 10 percent. That is why I voted for the 
plan. 

There was another consideration. We were told that ASCAP could not sur- 
vive unless the present distribution system would be voted in. 

Well, under these wrong statements and without any explanation from any 
other Board members, we voted for this disaster and that is what I hold against 
the members of the board. If we are so anxious to live up to the consent decree, 
why didn’t we elect a few members, a couple maybe, from the lower classes on 
the board? 

These letters have been coming in by the dozens. That is not my own idea 
but I got quite a few letters on this subject. Here I feel another point should be 
remedied. In a conversation with Mr. Harbach he mentioned that it might not 
be possible to find experienced people in the lower classes and I have to disagree 
with him because I feel if we searched for them we will find quite a few that 
would be probably as good as the members on our board today. 

President Harspacw. Would you mind if I say just one word in response to 
that? 

Mr. LENGSFELDER. Yes. 

President Harpacn. I might say to Mr. Lengsfelder that one of the most 

riceless members that we have on the board today is in the 100-point class. 
could also say if you looked at your board today you would find it is stretched 
all the way from above a thousand points down to 100 points, practically like ¢ 
step going down, so that every phase of the levels of the society are taken care of. 
As far as the position of your board in relationship to that is concerned, that is 
one of the misconceptions which I said I hoped we might be able to clear up. 

A lot of things are believed that are not true. I again say that Mr. John 
Tasker Howard, who today is out delivering a speech before the National Federa- 
tion of Women’s Clubs, is in the hundred-point class and he is a fine director. 
He is doing a valiant job. 

Mr. Rosert MacGrimsey. He is delivering that speech in behalf of ASCAP. 

President Harpacnu. That will probably be covered in the drift of things. 
That is a very important thing that you just brought out. 

Mr. LENGsSFELDER. Before I go into the actual plan, I want to go on with a 
few, what I call criticisms. There is the top class of writers which has gained 
tremendously through this new plan. I heard by way of rumors that these 
members don’t want the money. One member was quoted as waving a check in 
Lindy’s, an ASCAP check that is, and saying, “I don’t want this money that 
comes from the pennies of widows and orphans and the poorest of our members.”’ 

Another member I was told went to Washington and fought against this plan. 
I happen to know a few of these members and I would say I know them as great 
humanitarians, but I have had no official word from them and I would appreciate 
hearing from them directly what they have to say to this plan, and if it is true 
that they would agree to a fairer plan which would cut their earnings. 

I spoke to a member of AA class, Freddie Coots, and he stated to me that 
he would gladly take less if a fairer plan could be developed, and this is a statement 
that counts. I also had a letter from a very noble member of our society, from 
Ray Henderson, and he too wrote that he would not mind taking less if a fairer 
distribution plan could be developed. 

I would like to hear from every one of the top class members, what their views 
are and if they feel they should keep the money, then I would like to hear from 
them too. At least we would know where stand. 

One thing has to be done away with. Maybe my English is not so good, but 
there is a word which has 2 meanings, or there are 2 words for the same thing. 
In the upper classes it is called security and seniority and when it comes down it 
is called charity. That’ cannot be. It is not in the good taste of this society 
that any member should come to the offices with his hat in his hand begging for a 
few pennies. ASCAP is built differently. 
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I spoke to a member of the production group—that is the group that is riding 
high at the moment and will ride even higher as time goes on—and this particular 
member said to me there is too much deadwood in ASCAP. I refuse to admit a 
labeling of this kind to any member of the society. There is no such thing as 
deadwood, not in the lower classes and not in the upper classes, because I know 
from my own experience that all a writer and composer wants to do is write and 
compose. He might not have the outlets but he wants to write. Only when he 
says, “I don’t want to write any more,” then he could be considered deadwood. 
I have yet to find a writer who says that. The mentality of writers can be merely 
explained by a little thing that happened to me this morning. When I received 
my mail I received in the mail a bunch of writeups from Holland Which dealt 
with a rather successful play, successfully produced there. I did not have the 
time and not even the mind to look to see what was in this letter. Why? For 
the same reason that no other writer would look at these writeups, because they 
are about an old play I wrote 16 years ago. None of the writers is interested in 
what he has done in the past. He wants to accomplish new successes and that is 
what I believe every writer in ASCAP wants to do. 

Of course, there are big writers in the society and they are called the pillars of 
the society, but like an apartment house, a building is not built with pillars alone. 
There are a lot of things that go into an apartment house before you can rent it. 
There are little beams, weaker beams and if you have no radiator in this apart- 
ment, the whole building is worth nothing. 

When this production writer mentioned to me that maybe these production 
writers should separate, I said and I meant it, there is no way how these production 
writers could successfully bargain with any organization or music user unless they 
have the whole catalog of ASCAP. You cannot say ASCAP is just these few 
musicals. <A catalog of ASCAP is valuable because there are songs in this catalog 
that may be forgotten. There are songs in it, church and school songs and what 
have you. They might not be valuable to our classification committee or to our 
board but they are valuable to the user and I can tell you that sometimes a radio 
station would pay $5,000 to be able to use one particular song. It may be, Take 
Us Out to the Ball Game, or whatever it is, and you can offer them the whole 
catalog of ASCAP and they won’t take it. Now this writer of this particular 
song gets this one performance credit and it might be a very poor result and that is 
wrong. I feel the whole question has to be dealt with from a sensible point of 
view. 

In a lending library the owner who takes membership fees cannot go to the book 
publisher and say, ‘‘Well, because this particular book is the best seller and I get 
100 calls a month for it I am not going to pay you for the book for which I get only 
1 or 2 calls a month.”” ASCAP is in exactly the same position. We are selling a 
block of songs and not individual songs. We have a license with most of our 
users and a user is entitled to use whatever he wants and that is the strength of 
ASCAP. 

Now I come to a rather small group of writers, a group that is getting smaller 
every year, every month, and these are the older members of ASCAP, the charter 
members who have been in the society for a long time. Some members told me 
that it is foolish to support these members, but these members have given in 
years back, in years when I was not a member, and I do not think that these 
members should be left out in the cold. They were members, I was told, who 
had been living without any royalties, without receiving any royalties for years 
before ASCAP got on its feet. 

Ingratitude is one of the most contagious diseases and some day you younger 
members will experience the same story unless you do something justly for these 
members. I do not feel that these members should stand on performances only. 

Now comes a group which is commonly known up at the board as the Young 
Turks. Somehow I feel a little bit like a Young Turk, too, because I am still 
active. I have songs around. I expect to go up under the present system next 
year, but still I would like to say something which won’t make me very popular. 
But after all, I am not running for office, so I can say what I think. When the 
group went to Washington, led by Poletti, I think—and remember I am partly 
in this camp—I feel they made a great mistake. 

Why could not they have done exactly what we are doing now? They could 
have demanded a meeting. The board might have objected, but they could 
have forced a meeting and discussed their grievances, and I admit there were 
grievances, then maybe some plan could have been worked out. Don’t think 
that we could not have done just the same thing, even a little better. Don’t 
forget, we have 500 members right now behind us, and I expect to have more 
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than a thousand by the end of this month. We could have gone to Washington 
and have said, ‘‘Now listen. Here are black and white, 500 or 700 members, 
who are dissatisfied,” and we could have had our way. 

Where would we come to if every group of 10 or 20 gets a ticket to Washington, 
goes there and says, ‘‘Now, look, we want this’? There are hillbilly writers, 
writers of church songs, of standard songs, of old songs. I could name 100 
different groups among the 2,000 members. 

I want to warn these members about something else. I have been in the 
field for a long time. I have seen the ups and downs. I have seen the height 
and the bottom, and without reflection about the songs, I am going to mention, 
it is a wonderful thing to have a song like Too Young, but let us see how old can 
a songwriter get. You might find yourself one day On Top of Old Smoky or Mock- 
ing Bird Hill and 2 years later you are back in Gas Falls. This is not security. 
The songwriter needs a certain amount of security. I don’t say you should pay 
out persions but there should be a body which judges rightfully and without 
favoritism certain amounts that cannot be registered by business machines. 

Let us not forget another thing. During the fight that ASCAP rightfully or 
wrongfully had with BMI a great number of these writers were not in ASCAP 
then, and ASCAP won. They won mainly on the basis of old standards. I 
think I know this business and I tell you I think it is practically impossible 
today through the whole structure of the music business to write standards that 
will be, let us say, without comparison, that cannot be replaced. That is, of 
course, the advantage the older successful writers have. 

I heard this morning—driving to town I always listen to the disk jockeys 
because I want to know whether I am on or not—about forgotten songs. Only a 
few years ago these songs were the top, like Nature Boy, Chattanooga Choo- 
Choo, all kinds of songs. Do you hear them any more? No. Remember that 
this can happen to any one of you. 

Now I! would like to talk to the average members, that is, the middle and lower 
class, a d we of course have fo take part of the blame too. This particular group 
is comp azent, negligent. They don’t vote and that is how we got into this 
state o affairs. If we stick to this present plan we might as well throw away 
our bus'n ss machines and put a Geiger counter up and call our Board the Atomic 
Energy Commission, because all they are interested in is radioactivity. That 
is the only cry you have today among the members and networks, the only cry 
is contracts with whom we are dealing, and our throats have been delivered to 
exactly these networks to be cut right there and then. 

President HarsBacu. May I say just one word at this point? 

Mr. LENGSFELDER. Yes. 

President Harpacu. You have spent a long time now explaining you have a 
sick patient, but I am hoping you are going to start to operate very soon. Let 
us hear what you are going to do to save this sick patient. 

Mr. LENGSFELDER. May I say this, the patient has been sick over a year 
and the Board, who is the chief surgeon in this matter has not operated. 

President Harspacu. But you are here to operate. Let us get to work. 

Mr. LENGSFELDER. I have only a few minutes. 

President Harspacu. We are hoping to hear something about a new plan, and 
I welcome it as well as anybody else, but I am getting ail edgy. I want to hear 
what it is, because I know everything that you have been telling us up to now. 
A lot of it we all know without being told. We know there is a lot of trouble. 
We are all sweating under burdens that are hard to bear, but you are going to 
show us how to get out of it. lease get to work as soon as possible. 

Mr. Sincer. Foint of order, I don’t think it is within the province of the 
Chair to interrupt the speaker who has something to say. 

President Harpacu. That is exactly what I am after. I want him to say 
what we are here to hear him say. 

Voices. We are wasting a lot of time. 

President Harsacu. I have not heard anything yet about the new plan. 

Mr. Lencsre.per. I am coming to that, Mr. President. There are a lot 
of members that have written to me, and I have to explain a few things that 
might be familiar to you and other members but as a matter of fact, | have 
quite a few letters that complain that ASCAP never answered their letters. 
I don’t have the staff that ASCAP has and this way I think I can expiain a few 
things to the members. 

President Harsacn. If that is what you want to talk about, go ahead and talk. 

Mr. LENGSFELDER. I am coming to the plan. I would like to read to you, before 
I go into the plan, one little note I received from one member who is not for 


Set epee nee 


+ ee 








POLICIES OF ASCAP 367 


a change, but it will give you an idea what we are drifting to. The member is 
the president of a radio corporation, a broadcasting corporation. He writes: 
“Prestige, artistic merits and other factors take us back to the old shell game 
that made ASCAP a lucrative jackpot for the musical politicos. Much of our 
music should be buried with its dead. For once let us recognize music that the 
people want to hear. Performance is the acid test.” I don’t have to comment 
on that. 

Now I would like to come to the plan that I have tried to work out, and I don’t 
say thisisit. I will add or take away as much as should be added or taken away. 
Anyone who comes up with a better idea is welcome to go in on the plan, put his 
name on it. I don’t care what you call the plan, if it is the Joe Doke’s plan or 
whatever plan, but let it be a fair plan and let us try to go all behind one plan, and 
IT am absolutely positive if we can get a plan that everybody is behind we won’t 
have any difficulties with the Government authorities. 

I have asked to make, to create a new availability committee. Mr. Harbach 
said, ““But you had this before and the members did not want to be classified.” 
Well, this is a different body altogether. First of all, I ask that this committee, 
I propose that this committee should be elected on a democratic basis. When I 
said ‘democratic’ I did not want to step on the toes of the upper classes too much, 
and therefore I divided it according to earnings. I said, ‘38 members to be 
elected by classes, 4 to including D; 3 members to be elected by classes BB to 
including B; 3 members to be eleeted by classes BB and A; and 3 members to be 
elected by classes AA and over.” That means the old classification. ‘This 
committee should be elected by a majority vote,’’ not by an election committee, 
not by the board. It should be elected by each group individually and in each 
of these groups these people should be nominated; this way the members of this 
particular group will have faith and confidence to be judged on availability. 

I also wanted to take out the seniority of its present state. Seniority is not 
something that should be confined to one class or another. Aging is not a short- 
coming of the AA. I would rather see a seniority system established by which 
every member would get some kind of a remuneration for the years served in the 
society. I know there are objections to this. Mr. Harbach, for one, said, ‘‘Well, 
if a member joins and does not do anything and just collects his seniority, would 
you say that is fair?” 

I said, ‘‘No,” but a provision to be put in says that these members have to be 
active. It does not mean they have to be on the ‘Hit Parade” every year but 
they have to have certain activities, published songs or recorded songs, and that 
entitles them to a certain minimum of seniority. 

Availability would take care—we have to come back to that once more—of a 
lot of other things, songs that cannot be recorded because it would be too ex- 
pensive for the society to log smaller stations. The writers of these songs cannot 
be made to suffer because ASCAP finds it too expensive to record these per- 
formances. I know of many writers, I happen to be one of them, who have had 
songs that were most popular, were voted as songs with the most requests all 
through the country by the dise jockeys and these writers have not received a 
single penny for their performances. 

Now I come to performances. I know that a lot of members feel if 40 percent 
of performances is established we would drift into a worse situation but that is not 
so. Right now you are paying a certain amount on present performances and 
another amount on 5-year average performances. The 5-year average does not 
mean a thing in the life of a writer. At the moment you might have a song hit 
with the publisher lying around for 10 years. I feel the past and present perform- 
ance are actually one group. You are paying for performance right now, this way. 
I feel if this could be remedied the writers who have songs around right now, the 
active writers, would not be demoted. I am not speaking for the demoting of 
these writers who have earned through performances what they didn’t get through 
classification, but let us put some kind of a security in a new system. 

Before closing and before other people will speak on this subject, I would like 
to talk about something that came to my attention and which I think is absolutely 
shameful. We are printing an ASCAP credo, that is all we are doing, practically 
all we are doing to create good will or good publicity, but do we live up to this 
credo? I never heard of that until ashort timeago. Itsays: 

“ASCAP * * * is faithfully serving its customers and membership.” 

“ASCAP is frank, friendly and communicative.” 

Most members say they don’t get an answer if they write ASCAP. 

“ASCAP fosters and safeguards the musical talent of American youth, by 
increasing incentives, providing security and protecting their creative product.” 
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““ASCAP strives to bring to an ever-widening audience a fuller appreciation 
of America’s rich musical heritage. The society freely fosters the performance of 
its members’ music without compensation, for diverse public, educational, thera- 
peutic and charitable uses.”’ 

We have the nerve to advertise—and mind you I am a popular writer so I 
have to pay out of my royalties for this too—that we are giving free of charge all 
this music to users and then we turn to the same composers and say, ‘‘You can’t 
have any money because we are not getting anything for it.’ Do you think that 
is right? I don’t believe so. 

I feel that if we would, let us say, repaint the outside of our ASCAP house, if 
we would make it what it should be, a cultural organization and not a business 
group, we would go further in Washington or wherever it is. We are trying to 
lobby in Washington against big interests. If we throw in all our royalties for 
the next 5 years we could not compete with these big interests. 

We have one possibility and it is in the palm of our hand. We have and could 
have the public opinion for us. In other countries the government insists on a 
monopoly of one author society. In this country here the Government is against 
us, fighting us on the monopoly grounds, because we are a business group and we 
act as such. If we would do things that are worthy of a cultural organization— 
and they would not cost much money—they would be pennies compared to what 
we spend now on legal expenses. If we would spend this money wisely and have, 
for instance, programs over the country, “This is ASCAP,” and introduce new 
music written by our members, things like that, it would show the people what 
we are. Don’t let it happen that you come into a group of people and they ask 
you, “What are you doing?” 

You say, “‘I am a songwriter.” 

Then the people ask you, ‘‘But on what do you live?” 

It happens that you come in and say, “I am a member of ASCAP.” 

“Oh, that is where Petrillo is president, isn’t it?’’ or somebody else says, ‘“‘Oh, 
that is the racket society,’’ or something like that. 

This should not happen. This is a disgrace and I think that if we would have 
a better public relation we would have an easier way in collecting double the 
money we are collecting today. 

Thank you. 

President Harsacu. Are you speaking for or against this thing? 

Mr. Sincer. I just want to make some comments. 

President Harspacu. Let them be short. 

Mr. Stncer. I would like to implement 

President Harsacn. I will tell you want I am going to do. I have a funny 
little clock here that is going to ring a bell when 5 minutes have gone by. I will 
do this because at this rate we won't hear anything until it is time to go home. 

Mr. Sincer. I would like to implement what Mr. Lengsfelder said. 

There is a burning question in the minds of all ASCAP members and that is, 
do we get paid as ASCAP in bulk for the vast reservoir of works, whether they be 
in the longer forms, in the popular forms, or production songs, or does ASCAP 
get paid for an individual performance? If ASCAP gets paid for an individual 
performance then the system today is a very practical one, but I don’t believe that 
the bulwark of ASCAP happens to be one individual song. 

Another question I would like to raise and this is a very serious one and I hope 
nobody takes this personally, just what right has any lawyer, in the Department 
of Justice, to sit in judgment about a plan which is indigenous to our group right 
here? I would like to address that to Mr. Harbach. 

President Harsacu. What was your question? 

Mr. Stncer. What right has anybody in the Department of Justice to sit in 
on a plan that we devise, a plan that should be indigenous only to ourselves? 

President Harsacu. I will let our legal department answer that. 

Mr. FINKELSTEIN. I am glad you brought up that question. About 3 years 
ago the society was practically out of business. There was a decision by the 
United States District court of this district, holding that every phase of the 
society’s activities was illegal. We lawyers engaged outside lawyers. We engaged 
very competent lawyers. We had Judge Patterson. We were all of the opinion 
on the record in that case it was impossible to go to the United States Supreme 
Court and have this society survive. We also reached the conclusion that the 
only avenue of approach was the Department of Justice by way of asking that 
we get a new consent decree. We had conferences for over a year and the first 

thing that came up was the writer distribution system. In fact, we felt that 
that was all the Government was going to complain about. We submitted plan 
after plan until finally the only plan to which the Government did not say no was 
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the plan that you have before you. Don’t think that the Board or our counsel 
advocated this plan, not by a long shot. After all, you lived under a certain 
plan for a great many years. Although there were a lot of complaints, never- 
theless it was something that seemed to be liable, if you wanted this society to 
survive and have any income, and I think everybody will concede that is the 
essence of such an organization as a society or there would be nothing for any- 
body, at least anybody except the people in the very top brackets. 

Now, as I said, we thought initially that the only thing the government had 
complained about was the writer distribution system. When we got through iron- 
ing that out we then were told there was a great question as to whether the society 
could retain any motion picture rights and then the question as to whether the 
motion picture used in television whether the society could retain those rights. 
Then there was the question as to whether the society not having had any tele- 
vision rights in the past would be permitted to act collectively in licensing 
television rights. 

We had a number of compromises that we had to make and when you find your- 
self in that situation you do the best you can. I heard in foreign countries you 
have societies that are Government monopolies. That is true but unfortunately 
in the United States we have the Sherman antitrust law which you don’t have in 
foreign countries and we have to conform our activities to the laws that we find 
here. 

I don’t think any lobby or any money that you spend in public relations will 
result in the Government saying that ASCAP shall be the only performing rights 
society. Right now we have a very serious problem on our hands, an attack we 
made on the idea of users collectively acting to license performing rights and hav- 
ing publishing businesses. We think that is a proper function for writers and 
publishers in the field of licensing, without doing any exporting, merely acting as 
a clearing house, which this society was. But here we were faced with certain 
problems. 

Since the point has come up, I would like to read very briefly just a couple of 
paragraphs from what took place before the United States district court when 
two things happened: One, the consent decree was signed March of 1950, and 
secondly, Judge Leibell, who rendered the decision which really put us out of 
business, agreed to vacate the decision. 

Mr. S1ncer. That does not answer the question. 

President Harsacnu. Give him a chance. 

Mr. FINKELSTEIN. I am working on your time. I suppose the clock will be 
set back. 

Here is a statement Mr. Timberg made. He said, ‘‘The classification of 
ASCAP members and the basis for the distribution of revenues among them is 
to be modified. So as to provide objective standards and an impartial procedure 
for reviewing the society’s determinations, primary consideration is to be given 
under the terms of section 11 of the document to the number of performances of 
the members as reflected by objective surveys.” 

We tried to get a provision in the consent decree that did not say primary con- 
sideration would be given to performances. We tried to have something in there 
that said due consideration would be given, which we thought should be sufficient, 
but the Department insisted that we put in the consent decree that primary 
consideration will be given to performances. 

Incidentally on the 65 percent sustained performance volume that is not truly 
a performance system. You will find Irving Berlin has to get 50 times as many 
performances for 1 of his credits, 1 of the use units of sustained performance, as 
members in the lower classes. He gets, let us say, an average of 600,000 perform- 
ances a year for which he gets 1,500 credits in the sustained-performance fund. 
If you just go down to the thousand point class, they get less than 10 percent of 
that for a thousand credits, for a thousand units. Their average there is about 
55,000 performance credits for a thousand points in the sustained performance 
fund, and that is way above the average, so you see it is not entirely a performance 
system. 

Another problem we had, and I think you should know this, that was cushioning 
the drops that come about. The Government wanted us to go on a performance 
system immediately. We explained what hardship that would work and we 
tried to cushion the fall. We tried to cushion it by 10 percent so no man or 
woman could lose more than 10 percent in any one year. The Government would 
not stand for that and the best we could finally work out was that there would be a 
Maximum drop from 500 points and up of 100 points a year; from 500 down to 100, 
50 points a year and below a hundred 25 points a year. We mentioned par- 
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ticularly the hardships of the lower classes and we said we might have to have a 
number of people on relief and we cautioned that we must use the relief system to 
avoid the effects of this performance system that the Government was insisting 
upon. These were the problems that we had with that. I read to you what Mr. 
Timberg said through the Department of Justice, and what were Judge Patterson’s 
leas. 

" We revealed to the Department of Justice our design with regard to the plan of 
distribution. We submitted a good many plans to the Department and finally 
they did not approve any but the last one they did not disapprove of. I think that 
is the best way it is stated. 

Just one other thing on the Department of Justice; At the last membership 
meeting Mr. Lengsfelder read a letter from the Department of Justice which I 
would like to read again. That was a letter dated February 23, 1951, signed by 
H. G. Morris, Assistant Attorney General: 

“Dear Mr. LENGSFELDER: This is to acknowledge receipt of your letter of 
February 10, 1951, concerning the operation of a plan of ASCAP for distributing 
its revenue among writer members. The distribution of revenues to writer 
members of ASCAP has taken place pursuant to a formula adopted by the society 
itself, which this Department has neither approved nor disapproved. That is 
correct.” 

The Department did not write the plan. They insisted the society write a 
plan and come down with one that they would not disapprove. That explains 
why there were so many. 

To go on with the letter—and I quote: 

“Our interest in the operation of this distribution plan is seeing to it that the 
minimum standards of objectivity and fairness laid down in section 11 of the 
amended final judgment against ASCAP are complied with.” 

Section 11 requires the primary consideration be given to performance and you 
have these objective surveys. To go on with the letter: 

“It is our suggestion that the problem is one which should in the first instance 
be resolved by procedures adopted by the organization itself. 1 appreciate 
your giving me the benefit of your views concerning the operation of the present 
distribution plan. 

“Sincerely, 
“H. G. Morris, 
“Assistant Altorney General.” 


You see from that letter, which I am afraid the membership misinterpreted, 
that the Department does not say any plan suggested to them. They will take 
any plan within the scope of the consent decree. I don’t want to take up any 
more of your time. I hope I made some things clear. 

Mr. Sincer. I would like to address this to you. It just does not make sense 
to me and I don’t think it makes sense to anybody in his right mind that a society 
which is paid for because of its vast reservoir of works, whether they be in the 
longer forms or the shorter forms, popular songs or production songs when we 
are not. It seems to me an anachronism actually that we should be paid purely 
on a performance system when ASCAP is not paid that way. 

Mr. FINKELSTEIN. We made those arguments to the Department. 

Mr. Srncer. I say to you, in line with what the Department has said to you, 
Mr. Finkelstein, I think it is incumbent upon the board to voice complete dis- 
approval of what the Government says, if it means actual renegotiation of the 
whole thing. I say that advisedly. 

President Harsacu. May I say something in answer to what you said? 

Mr. ABNER GREENBERG. May I have the floor? I would like the floor. 

President Harsacn. Just a minute! He said it is incumbent upon the board 
to express their disapproval of this plan. We have expressed our disapproval 
of this plan until we are blue in the face. We just got back from Washington 
about a month ago. We went down only for an exploratory series of questions, 
to find out can we go in this direction, and one of them was on the subject of 
availability. 

My theory has been if we could only get 30 percent of our income distributed 
through judgment going back. He said, on calling him up—it happened I called 
him up and said that we were now ready to talk some business with him— Well 
how about it? What does the society feel about it?” 

It was just after we had our last debacle as far as the society is concerned, in 
which somebody got up and made a motion that we go back to the old system. 
It was carried without a dissenting voice and that ended the meeting. Nothing 
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more could be said there. So I told him what had happened and he said, ‘‘Listen, 
just remember this: you are never going back to your old system.” 

Mr. Sincer. Who was that? 

President Harspacu. That settles that. 

Mr. Sincer. Who is the man who said that? 

r President Harpacu. That is Mr. Timberg who is in charge of enforcing the 
ecree, 

Mr. Sincer. Within the confines of this meeting, I question whether Mr. 
Timberg has that right. 

President Harsacn. You may question it. I recognize somebody over here. 
Let this man talk. I think he got my eye first. 

Mr. GREENBERG. My colleagues, I congratulate Mr. Lengsfelder on his energy 
in procuring the necessary signatures with which he forced this meeting. How- 
ever, Mr. Lengsfelder should know that he will be unable by mere conversation 
and by the sort of “schmoos’” that is being carried on here now and to be con- 
tinuedly carried on till the close of the meeting to effect any radical changes in 
ASCAP. You have a provision in your bylaws ealling for weighted voting which 
I endeavored singly to knock out in the proceeding before the United States dis- 
trict court. This big society produced Judge Patterson, Mr. Louis Frohlich, 
Mr. Finkelstein and a few others arrayed against me and said to the court, Judge 
Goddard, who retains jurisdiction over the affairs of ASCAP insofar as it has been 
held to be a monopoly by the United States district court, that no individual 
member is empowered to challenge anything that the board of directors may do 
and the Department of Justice lawyer chimed in with the same objection and as a 
consequence of that double objection, Judge Goddard reluctantly dismissed my 
application. You have, therefore, a condition in ASCAP which can never be 
remedied orderly because those in power, like all others in power, will never 
relinquish their power; by virtue of the weighted voting they are going to hold 
on to the treasury of ASCAP and do as the »y darn please. 

The articles of association call for one counsel. We have Schwartz and Frohlich 
at $55,000 a year and extras. We have Mr. Finkelstein at a reported sum of 
$35,000 and extras. We have Judge Patterson. We have Judge Pecora and we 
have the rest of them, all taking the money that belongs to the songwriters. 

President Harspacu. I have an idea I should call this man to order. We are 
here to discuss the Lengsfelder plan. 

Mr. GREENBERG. I am going to discuss it in just a minute. I have been in 
this business just as long as you have. 

President Harspacn. There are a lot of people who would like to speak. 

Mr. GREENBERG. You allowed others to speak. 

President Harsacu. Are you going to talk about the Lengsfelder plan? 

Mr. GREENBERG. I am going to talk to it. 

President Harpacu. Get to it. 

Mr. GREENBERG. This is relevant. 

President Harsacnu. You are wasting a lot of time. 

Mr. GREENBERG. I have as much feeling for the songwriter as anybody in the 
United States. I went to the courts for 40 years and fought for the rights of the 
songwriter and my efforts are reported in the lawbooks of the State of New York, 
in the court of appeals down as recently as May 22, 1951. 

F nag nt Harpacu. Has that anything to do with the Lengsfelder plan, please? 

Mr. GREENBERG. The Lengsfelder plan? 

President Harspacn. Let us get to it. 

Mr. GREENBERG. The Lengsfelder plan or anything will avail you nothing 
because the board of directors will vote you down and that will be the end. That 
is the weighted voting. 

How did it get the eee voting? There is a man by the name of Judge 
Poletti, who got a fee of $100,000 because he was a friend of Franklin Roosevelt, 
and the Department of Justice came down with the wei ighted plan in the alterna- 
tive for the perpetual reelection of the board of directors. They hung a heavier 
millstone around your neck. 

What did the Department of Justice do now? I know what happened. Bird- 
son resigned—— a 

Mr. FINKELSTEIN. I think we ought to have some form—— 

Mr. GREENBERG. You are not the chairman. 

President Harpacu. I am the chairman and I declare you out of order. You 
are talking about a subject that has absolutely nothing to do with what we are 
here for. 

Mr. GREENBERG. I am showing—— 

President HarBacu. Wait a minute. You are out of order. 
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Mr. GREENBERG. Let the society decide. 

President Harsacn. I will be glad to have a vote from the society. 

Voices. You are out of order. 

Mr. GREENBERG. I will take an appeal from the ruling of the Chair. 

President Harsacn. I am saying this man is wasting valuable time. We are 
here for a very important discussion, of a very important plan, and I would like to 
get your opinion on it. 

Mr. LENGSFELDER. I would suggest in all fairness to give the speaker a few 
minutes, just like anybody else. 

President Harsacn. He has had a few minutes. In honor to you I would like 
to have these discussions on your plan on which you worked so hard and so 
seriously and so sincerely. However, he is not talking abouc your plar. 

Mr. GREENBERG. I will be very brief because I think I have made my point. 
I say further that ASCAP has no right to revise any plan. The classification 
obtained by the member is a contract with ASCAP and the board of directors have 
no right to revoke that contract. I think every member has a right to recover 
what he has been deprived of. The classification may only promote and demote, 
but they have no right to take away your money. 

Now if you want to hear me talk some more—— 

Voices. No. 

Mr. GREENBERG. All right. Those who do can call me up. 

President Harpacn. You want to speak? 

Voices. Five minutes. 

President Harsacn. Just a minute! We are wasting a lot of time. 

Voices. Five minutes. 

Mr. LENGSFELDER. I won’t need 5 minutes. 

President Harsacn. I would like to hear. There is a man whose eye I have 
had some time ago. 

Mr. LENGSFELDER. I would like to have one thing plain. I cannot promise 
any legal outcome because I am not an attorney but I have dealt with Govern- 
ment agencies before here in this country. What I would like to get from you 
is the opportunity to try to get a plan ready, any plan, any fair plan, and then 
if everybody, or let us say the majority, is for this plan and we have agreed on 
a plan, let us then call the attorneys in who might be necessary to go to Wash- 
ington. Let not the beard go. Let the members go. Let the members go to 
Washington and say, “‘Here, that is what we want,’’ and I put my hope and stack 
everything on the commonsense that these men in Washington have—and I 
found they had some and plenty of it—they will say, ‘‘Well, if that is what the 
members want that is what they will get.” 

The Department of Justice would be only too happy to get rid of this case 
because this case is becoming a lot of nuisance to them and they are afraid to 
stick their neck out because another group might come in and say, “Well, that 
is wrong.’’ 

I did not say that I will not fight for any plan. I only submit first to the 
roceedings and to the procedure which [ think is necessary. That does not say 
hat if I am eut down by the board of directors or anybody that [ am not going 

to make a fight. 

Mr. Mack Davin. Mr. Chairman 

President Harspacnu. Are you going to talk about the Lengsfelder plan? 

Mr. Mack Davin. About the Lengsfelder plan. Incidentally, Mr. Chairman, 
in view of the fact that Mr. Lengsfelder had a considerable length of time here 
expounding the virtues of his plan and I find I have some objections to it, may I 
ask you to waive the 5-minute ruling? 

President Harpacn. Yes. At least we will hear one man in criticism of the 
plan. We have given 1 hour and a half to the presentation. 

Mr. Mack Davin, First of all, ladies and gentlemen, I wish to straighten out 
one thing. In view of the applause that was quite loud, quite vociferous every 
time the board is attacked, it seems that a great many of you actually do believe 
that the board is in there to protect itself, to line their own pockets, that this plan 
that you have was foisted upon you by the board because it protects them and 
they are trying to do you out of money. 

I asked Mr. Harbach yesterday and he prepared it for me, just for my own 
curiosity. I said, “Actually how do the members of the board make out with the 
new system? Are they getting any more money? Are they getting less? Are 
they in higher classes or lower classes? Are they protecting themselves or are 
they suffering as well as all of you?” 

This is the result of the 12 men on the board: One man, Oscar Hammerstein got 
a raise. He went up to class 1,200. Another man, Otto Harbach, remained in 
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the same class, class 1,000, which is the equivalent of AA. The other 10 men on 
the board, every one of them, took a loss in income and a loss in class. They 
have all suffered under this system. 

I said also, ‘Will you be kind enough to tell me what classes the different men 
on the board are in? Are they all up there in AA, all representing the 
so-called hierarchy?” 

This is what I find: We have a man in class 1,200; a man in class 1,000; a man 
in class 950; 1 in 850; 3 in 800; 1 in 625; 1 in 550; 1 in 275; another in 275 and 1 
man in class 100, representing every conceivable class on the ladder, right down. 

So we have a man on the board who has supposedly foisted this plan upon you, 
not only from all the different strata of the society but men who are actually, 
with the exception of 2 men, taking a very bad licking with this system, and in 
2 years have, each one of them, gone down twice. 

We seem to forget another thing, that this classification system is only one thing 
that the board seems to be working upon. Actually these men right now cannot 
classify themselves for a full year. They will be unable to classify themselves 
and yet have seen to it through their own efforts that the income of ASCAP 
this year has gone up about 20 percent, and that is without a motion picture 
contract. I think they have done a wonderful job. 

Now to get back to the Lengsfelder plan: actually I never had the pleasure of 
meeting him, but he is obviously a very sincere man. I respect his integrity. 
It shows in every word he said and the last few words were so good, so wise. He 
is not saying this plan has to be the plan. It is obvious he hopes, he is suggesting 
a plan which he hopes might be put across, If it is not that, let us come up with 
something. That is the attitude we should all adopt. None of us are really 
satisfied with the plan we have and he is so right, but unfortunately I must 
question this particular plan that Mr. Lengsfelder submitted. 

I know that after he has heard all the objections, not just my few objections 
because I am not very wise, I don’t know enough about it but there are just a few 
objections that occurred to me and there are so many more that our counsel and 
so many wiser heads can suggest, that he may see that perhaps it is not as prac- 
tical that he and his cohorts may have thought and he will say, as I am sure as a 
wise man he will, “‘Well, fine. Let’s get together and formulate something that 
will be put across’. Am I right? 

Mr. LENGSFELDER. Absolutely right. That is what I said. 

Mr. Mack Davin. That should be the temper of this meeting, not that we - 
should put across the Lengsfelder plan, but put across a plan that Washington 
will accept, that will be good for the membership. Is that correct? 

Mr. LENGSFELDER. Correct. 

Mr. Mack Davin. In that spirit I address myself to you. I was down in 
Washington a few months ago with the group representing ASCAP. We went 
down there to find out the temper of Mr. Timberg. We want to find out exactly 
what he meant by primary consideration. We went down there with the avowed 
purpose of telling him that we sell a blanket license to radio, which you have 
stressed. We all agreed to a blanket license to radio. Why cannot we distribute 
a good deal of our money on that basis, and all these points were told to Mr. 
Timberg. We gave an example. We took the case of a song, at that time it 
was very big, called Abba-dabba-Honeymoon, a song lying dormant for many, 
many years and suddenly it is revived, becomes very important. We said, 
“Surely, Mr. Timberg, this should show you better than anything else how valu- 
able the reservoir of ASCAP is, that we can reach in there and take a song that 
has been dormant but still had value because it became a hit now’’ and we thought 
that that was a pretty conclusive argument. Would you not think so? 

Mr. LenesrELvER. | would think so. 

Mr. Mack Davin. In general speaking terms that song had no value until it 
was revived. That is the temper of the Department of Justice. I am not saying 
he is right. We question the wisdom on that. That is the temper of the Depart- 
ment of Justice. May I continue, sir? 

Mr. LENGSFELDER. Yes. 

Mr. Mack Davin. Then you can answer me. The Department of Justice 
feels this way. We said, to them, “If we question your wisdom, question your 
judgment, can we go above you? Can we go beyond you? Can we say perhaps 
you do not understand our problems particularly and appeal them?’’ 

He said, ‘‘Yes, you can. There is nothing to stop you.” 

‘Why must we be bound by the dictates of the Department of Justice?” 

Mr. Finkelstein, if I am misquoting, please correct me. This is very important 
and my memory might have to be refreshed. 
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“You have a consent decree; that consent decree is being attacked at all times 
in different States of the Union. People come in there on various points attacking 
the consent decree and attack ASCAP. When they come to attack the writers’ 
end of it we in the Department of Justice, because we have approved of the way 
you are doing, conducting your affairs go in and absolve you of all blame and say 
we are in favor of the consent decree the way it stands, of the factors, and we 
advise the court to uphold your stand. In other words, we are behind you. 
However, if we disapprove of the way you conducted your internal affairs, classi- 
fication or anything else, we would have to wash our hands of it and let you go 
fight your own battles and I venture to say in no time there would be no 
ASCAP.” Am I misquoting or is that the gist? 

Mr. FINKELSTEIN. You gentlemen went down there without me at that 
meeting. I heard that. That is a sound observation. 

Mr. Mack Davin. It is a sound observation. Thank you. Whether we agree 
with them or do not agree with them, our hands are tied. We are bound by the 
Department of Justice if we want to maintain ASCAP, if we want to go into court 
when we are being attacked and defend our stand. You see we keep hearing the 
Department of Justice say, ‘‘We didn’t give you this plan.’”’ That is so untrue. 
That is merely twisting words. That is all it is because here is what the Depart- 
ment of Justice did: They did not give us this plan. They just objected to every 
other plan we brought down. We came down with a lot of plans. They objected 
to this and objected to that. When they saw this they said, ‘‘ We don’t object.’’ 
They objected to every other. We had no choice. This plan is not a good plan. 
We know it. We are trying to come up with something else and, God willing, we 
will with men like you, Mr. Lengsfelder and Mr. Herman, so many trying, and 
the men on the board devoting day and night, working on the thing. We are not 
completely all wise. It may take time. It is unfortunate but it will be worked 
out. 

Now as far as your individual plan is concerned, the Department of Justice made 
it very car to us a few months ago that they will consider no plan that does not 
have objectivity to a remarkable degree. Mr. Timberg said he thought this plan 
now was on the lenient side and he thought he was letting us get away with murder. 
As far as the seniroty was concerned, he had not thought it was possible to raise 
that. He thought 20 percent was too much. He thought he gave us a terrific 
break by giving us 20 percent on the seniority. Getting above that was beyond 
that. 

As far as availability is concerned, he said he would only consider availability 
based upon this, that if you have a yardstick or ground rules, that if you have a 
rule for it, ladies and gentlemen, a yardstick, you no longer have subjectivity 
because subjectivity is the opinion of one man or a group of men, whatever they 
consider your catalog is worth. Their analysis may be correct or a right one but 
the fact remains it is their personal opinion. That makes it subjective. The 
minute you have a yardstick, or rule, or a set of rules which you can apply to 
every given catalog then it is no longer subjective because you can take the same 
rules and apply them to every song and every catalog. He insisted upon this. 
He insisted upon objectivity in every factor. 

As far as your particular system is concerned, you have 30 percent seniority 
which is just based, if I am correct, after reading your plan, on belonging. You 
may have changed it. Iam not aware of it. I don’t know; 30 percent depending 
upon just the number of years a man has been in ASCAP, is that right? 

Mr. LENGsFELDER. And, as I added today, he has to be active, particularly he 
has to be active. 

Mr. Mack Davin. He has to be active, then you did modify it today? 

Mr. LENGSFELDER. Yes. 

Mr. Mack Davin. You can obviously see what is wrong. Having been a 
member since 1914 and having had no performances in the last 10 years that 
member would be getting as much money as a man who was a member since 1914 
who has a tremendous catalog, say our president, Otto Harbach. 

Mr. LENGSFELDER. May I answer for half a minute this here? You are right 
about seniority and that is why I modified it, but I would like to take away the 
availability from the seniority because I say a member, who let us say 10 years 
ago had a big hit, earned a lot of money with this hit, was raised in classification, 
etc., he got paid for this hit, his aging or his years in the society had nothing to 
do with this particular hit. As long as he is an active songwriter and he had 
every year something to contribute to the catalog, he should have a minimum. 
He should not be, when he is 70 or 78—and some of these members have written 
to me—desperate for $50 or $100. 
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Mr. Mack Davin. You claim he has to be active? In other words, he has to 
have performances? 

Mr. LENGSFELDER. No, sir. 

Mr. Mack Davin. If a man is not active, if he comes down, shows his face, 
you mean that is sufficient? 

Mr. LENGSFELDER. No. 

Mr. Mack Davin. Tell us what you mean. 

Mr. LencsFeLDER. There could be a yardstick for that. He has to have certain 
songs published by legitimate publishers, even with the songs lying on the shelf. 
That is not his fault. If he has some records that came out 

Mr. Mack Davin. That is performance? 

Mr. LenGsFELDER. No; under the present system that is two different things, 

Mr. Mack Davin. If you have activity that is only measured by what your 
songs do. You can go out and plug 20 songs for yourself this week, would that 
not be activity? Bob Miller, a hillbilly songwriter, a good one, has his own 
publishing firm. Could Mr. Miller go out and print 20 songs a day without 
sufficient activity? I never thought of that. Is that your meaning? 

Mr. LENGSFELDER. That would cost him more than he would receive for 
seniority. He would not do that. 

Mr. Mack Davin. Activity, the word “activity”, whatever it may take, we 
may disagree as to what activity means. Some of us mean performance tied up. 
It has to be more than just actual years. That is good. 

Mr. LENGSFELDER. That is right. 

Mr. Mack Davip. We are agreed on that. Now we come to availability. 

Mr. Neri LAwreEnceE. I have to sav something about activity. What we call 
good cabaret songs, they are not being performed on the air. All over the country 
they are standard material with performers in nightclubs, etc., with these men. 
We collect money from these cabarets according to class. The men that wrote 
those songs get no money for their performances from those songs. 

Mr. Mack Davmp. I think that is wrong. I agree with you. 

Mr. LawRENCE. One more point, now there are songs that are played in the 
Southwest and West over a small radio station that we get no accounting for and 
we collect money from those stations, but the men get no royalty dues from those 
songs. Now there is availability. There is activity. 

Mr. Mack Davin. We have no question on that. 

President Harspacu. May I say a word? You see what I mean? What we 
are trying to do is get somewhere by sticking to one point at atime. We are now 
discussing the seniority problem. Let him get through with that or is there 
anybody else who wants to interrupt? 

Mr. Mack Davip. Justaminute. I want to get on to the other factors because 
I have to leave in 10 minutes. I must. I wish these folks would grant me that. 

As far as availability factor is concerned, Mr. Lengsfelder, in your plan, in 
there he says he would like to have a group of 12 men who will completely classify 
all the membership up to class D, which is roughly up to our present membership, 
1,400-1,500 men, or 60 percent of the society. I can tell you, first of all, our 
bylaws and our constitution do not permit the election of another board. This 
board is supposed to actively classify. But let us say that could be arranged, let 
us say it could be. The Department of Justice will never give you permission in 
view of what they told us to take 1,500 men and be completely subjective about 
them for 100 percent, which is what you are doing. 

Mr. LENGSFELDER. If the members agree to that? 

Mr. Mack Davip. They won’t, because we asked that question. I was the 
one who asked that question. I have my notes home. I said, “Mr. Timberg, 
if we come up with a plan where the majority of the membership” —— 

Mr. LenasrevpEer. Not the weighted vote. 

Mr. Mack Davin. ‘‘The majority of the membership were completely in favor 
of the plan, even if it may be contrary to some of the edicts that you have been 
promulgating at the moment, would you permit us to go through with it?” 

He said, ‘‘No, the feeling of the Department of Justice is that if the majority 
under our, in ovr best judgment is unfair to the few then that which is fair to the 
few must adhere’’, and he will not go with the majority or with the weighted vote 
either. He will not accept either. He will only go with that which the Depart- 
ment of Justice believes is right and fair. Is that right? 

Mr. LENGasFELDER. I still would like to try it. 
fag Mack Davin. I have no objection. I am just telling you what the man 
said. 

President Harspacn. Do you yield to that man? 
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Mr. Jutes Loman. You said that he would do right by that little group that 
you claim is unfair. He said that is what he is interested in. 

Mr. Mack Davin. He felt if it was fair for the small group it was fair for the 
whole society and he would go with the small group. What he feels is fair for the 
whole society is the primary consideration or performances, over 50 percent or 
better of performances, or complete major objectivity in your system. 

President Harracnu. Just a minute. 

Mr. Loman. If he said that why did we get the group that made this thing 
possible and we know them because none of them are here and that shows you 
how selfish they were about their own little personal interest to get a few bucks 
while the getting was good. 

Mr. Mack Davin. They did not make this possible. Everybody in the 
Young Turks—let me answer that. 

President Harracnu. Will you listen? This gentleman has the floor. 

Mr. Mack Davin. Everybody is blasting at the Young Turks. I am com- 
pletely opposed to their way of thinking myself. I want to tell you one thing. 
They didn’t put over this system. This system was put over because Washington 
agreed with what they had in mind and if Washington agreed with what others 
had in mind, your system would be in force. Washington did not agree with the 
Californians. They got more letters and wires from the fellows on the coast, 
““Let’s stay with the system.’”’ They did not agree with that. They agreed 
with the temper of the so-called Young Turks. That is why we got it. They 
did not put it over. Washington wanted it. 

Mr. Loman. The Young Turks had nothing to do withit. A few rebels wanted 
to back out, ‘‘“My God, pacify the Department.’’ Nobody can tell me here that 
the Department of Justice or 100 Young Turks carry the last word in this country 
on what we want. Don’t forget that. You are wrong and the board of directors 
and the legal department are wrong. You concede you might be a little afraid 
at the moment because you have got big business behind you, against us. When 
you go against big business and sue them for the damage they are causing us as 
a legitimate reputable outfit, we are free of the consent decree and everything, but 
you have not got a Burkan. You have not got those men. Maybe there are 1 
or 2 around in this society, but you are all looking for personal edification. I 
don’t know what you are looking for but I say when you say the Department of 
Justice is the last word, Timberg—you were down there and you and your group, 
or whatever representatives, I am not interested—I say that the Department of 
Justice forgot a lot of things when they say to come in and direct our organiza- 
tion, particularly when I know a few people too who say, ‘‘Well, he is not the 
last word.”’ Six months later he may be out and then where is he? He is just 
another politician. 

Voices. Right. 

President Harsaca. Let us tell him that. 

Mr. Mack Davin. I am going to say one thing more. I think it is awfully 
important. Then I will be finished. I would like to ask Mr. Finkelstein to ex- 
plain to this membership if he thinks what I am saying is right, that if we don’t 
conform with the Department of Justice, with the edicts of whoever is in charge 
of the Department of Justice right now, if we did not conform at this time and 
accept that, there would be no consent decree and no ASCAP at all. Am I right? 

Mr. LenGsFELDER. May I say something? 

Mr. Mack Davin. That is very important. 

Mr. Loman. Mr. Harbach is the chairman. 

Mr. FINKELSTEIN. | would just say this, you have made a motion to recommend 
that these minutes be printed. I would hate very much to see anthing circulating. 
We go down to the Department of Justice constantly. We are trying to get this 

lan revised. As much as you say about Mr. Timberg, he is trying to do his job. 
He is not a politician by a long shot. 

Voricss. Sit down! 

Mr. Loman. Mr. Chairman 

President Harracu. You are out of order. Please sit down and stay down. 

Mr. FinketsteErn. After all, they do have the last say and we are working hard. 
I had conversation with Mr. Timberg this morning as a matter of fact. They 
are not adamant about things. They do have to face the fact that everybody 
can complain to the Department and they have to have an answer for everybody 
that they can. They would like to keep this thing on the wheels if they can. 
They have got a problem. They have to answer the people and they are trying 
to do the right thing. We should try as much as we can to help them in formu- 
lating new things. Most of us are trying to come up with new things. 
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President Harracu. Just a moment. I recognize Mr. Pinky Herman. 

Mr. Pinky Herman. I yield. 

Mr. LenesrELpER. He yielded. I have one thing in mind. I would ask 
you please to refrain from asking legal advice. What I am trying to do now, 
what I am trying to achieve is 1 thing only, to get behind 1 plan. Send in the 
questionnaires that I made out because we might need them some day, not now, 
and then let not the board go there and say, ‘Well, our members want this and 
that.”” When we go :o Washington it will be a committee that you will elect. 
I would like to see this committee go to Washington with the signatures of 95 
percent of the members and have them convinced that in this country, which is 
leading in industry because there is no other country left, which is leading in 
science because there is no other country left any more that could do it, we are 
trailing behind in the arts and painting and in the taking care of our artists, 
and | am sure if we go to Washington and explain it we could get results. 

Thank you. 

President Harpacu. Mr. Herman, may I ask you before you begin what you 
are going to talk about? Never mind. We have wasted a lot of time. 

Mr. HerMan. John Redmond asked me if I would yield the floor for 2 minutes 
and then I would like to talk next. May I? 

Mr. JoHnN ReEpMoND. Ladies and gentlemen, I have been to several of these 
meetings where we were trying to arrive at a plan and I have a suggestion. I 
don’t intend to throw bombshells in this meeting. I think you are to be compli- 
mented, Mr. Lengsfelder, for getting us all together so we can all discuss our 
problems. 

I have one suggestion that will probably dovetail as a means of arriving at 
objectivity. This is the suggestion: we are on a 5-year average now. I would 
like to see an average taken of every member since the time he was admitted to 
ASCAP from the time and as long as the records are available. I don’t want 
anything for nothing. I don’t believe anybody out there wants anything for 
nothing, but we will find out how good I am and how good you are, how good 
we all are. If you find out your record since we have been in ASCAP, then we 
will arrive at some sort of a plan, see what we have given, how valuable our copy- 
rights are, our performances. Let that be an average. Maybe we can take 
that as a basic average. I understand, by the way, that the records are available 
from about 1934. Now if somebody says—— 

Mr. GeorcEeE Horrman. No, 1942. 

Mr. JoHN ReEpMonp. If someone says ‘‘No,”’ I would like to have that on the 
record. 

Mr. Cuar.es O’Fiynn. ASCAP published since 1934 or 1937, 1938. 

Mr. Repmonpb. The point I am making—I think this is constructive if you 
want to listen me out—now at least we will know then just what a man’s average 
arrives at over a period of time, what he has given. If it has not been broken 
down as to just how much it would be, how about looking into that as one of the 
angles as to what a man has contributed? Another suggestion, have we kept 
decurate records of the publishers? 

President Harsacu. How much more time do you want? 

Mr. REepMoNnNp. I am finished now. I think everybody will get a happy outlook 
of what they contributed. I don’t want something for nothing. I don’t want 
to see something taken and given to somebody who has not contributed. Let us 
pull out those records. Will everybody agree with that? 

Voices. Yes. 

Mr. Repmonp. Thank you. 

Mr. Pinky Herman. Members of ASCAP, I don’t think I am a stranger here 
before you, because you heard me speak for 10 years. Some of the ills that 
have been aired here, if you look through the record of the minutes you will see 
have been credited to some of my utterances from the past 10 years through 
to the present, but I won’t dwell on any of that. We all made mistakes. We 
now are trying, like ladies and gentlemen, to solve our ills. We are all opposed 
to this plan. 

Mr. Lengsfelder is to be congratulated upon his initiative because he has 
had the determination to bring about a meeting at which this important problem 
would be the sole topic of discussion. Heretofore we always had this as one 
of the agenda of a general meeting and therefore this is so important, and he 
deserves a great deal of thanks. Nobody questions his sincerity and his integrity, 
and I wish that more of us would devote ourselves to our problems as sincerely and 
honestly as Mr. Lengsfelder. 
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The fact that his plan may not be the end-all or the be-all of our problems, and 
he admits it may not be, does not matter. He is willing to support any plan 
that will have the support of the majority. I don’t mean 51 percent. I mean 
97 percent of ASCAP, so that we can go to the Government and say, ‘‘ Yes, thank 
you for permitting us to try to alleviate it and to solve the problems but this is 
the way we think the solution should be and we demand that you give us permis- 
sion to put it to a test and then through trial and error we will eliminate that 
continued hardship.’’ 

Let me tell you something else. The formula 60-20-20, ladies and gentlemen, 
is an honest formula. The fact that it was misinterpreted, the fact that it was 
not applied correctly, is no fault of the formula. The formula took 10 years to 
evolve. What we have now is a correct formula. The value of each of those 
figures is in direct proportion to the value in the setup of ASCAP. In other 
words, we know that the six factors in ASCAP upon which must be based the 
writers’ shares of the annual intake are, and let me repeat them, number, nature, 
characteristic, prestige, vogue, and length of time. 

I attacked the problem a long time ago saying, let us assure that length of 
time will be accurately paid for. So I said one-sixth of 100, in order to have 
a round figure, let us devote 20 percent of the writers’ share to the seniority fund 
from which every writer will collect proportionately his own share. Later on 
they started talking about performance plans. We got nowhere, ladies and 
gentlemen. So I said, let us combine the performance and the seniority and evolve 
a formula upon which we will accurately distribute the moneys to the writers. 
We finally got the formula 60-20-20. But I said and I charged last year that 
the formula was not correctly applied because we know, and I think Mr. Harbach 
himself told you, that the formula or the interpretation of that 60-20-20 is 
really 88 percent performances and that is where the hardship is. That is what 
is wrong with this interpretation. None of us wanted an 88-percent performance 
plan, you see, because the blanket license for which NBC, for instance, I will 
say $3 million, the blanket license which makes NBC pay $3 million isn’t for 
the songs that we are going to write today or tomorrow or that we wrote last 
week. They are paying that great amount of money for that reservoir in ASCAP 
which permits them to use when they see fit the songs that have been written 
long before many of us were born. 

So I say, ladies and gentlemen, it is the interpretation of the formula. If we 
were without that formula, with honesty, with friendliness among us and with 
our dignity we could make the plan foolproof so when you know you have a cer- 
tain amount of seniority you may know that that seniority may never decrease. 
As long as you are alive, that seniority may go up if you are in a low class or a 
medium class but it may never go down. That is the security that Mr. Harbach 
has pleaded for us to try to find. I heard him say that in California. He said 
that last April here. We must realize as long as we have a man of his caliber as 
president, now is the time to act. I don’t know who is going to be president 
when his term of office is up. I am afraid only one more man exists that I would 
really trust and his initials are also O. H., namely, Oscar Hammerstein, but he 
is too busy. We have this great man as president. He is trying to be fair, 
honest, and sincere. I assure you, ladies and gentlemen, he is a humanitarian, 
because I spent hours discussing these problems with him. So I say while he is 
president let us discuss this thing without recriminations. What is past is past. 
We are all victims of the errors of the past. 

Let us sit down and let us have a committee. Mr. Lengsfelder belongs on 
the committee. I think that some of his views may not be the solution but I 
certainly would respect the intelligence and the dignity of a man like that to sit 
on the committee to either add or give his views on these things. 

President Harspacu. May I make a suggestion here? I have already made up 
my mind that when this meeting is over—I was going to keep it to the end of 
the meeting—but now that you have brought it up, I am going to invite, and hope 
that they will accept, this committee which we will call the Lengsfelder committee 
to sit from here in on all our deliberations concerning any change in our dis- 
tribution system. [Applause.] 

Mr. Pinxy Herman. This is a difficult problem. If you have lived with it as 
long as I have it is quite simple. I really meanit. Look, our purpose is to diminish 
equitably the value placed upon performances which in the last analysis is really 
the only barometer which we can use to determine the relative classifications of all 
members. It that right? Ladies and gentlemen, that is the only measure which 
we can use, but we cannot say that the performances are worth 88 percent of the 
$6 million, let_us say, that might be divided among the songwriters, because I 
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have just shown you and you all agree that the vast reservoir of music certainly 
entails more than the 12 percent that are left. So, ladies and gentlemen, here is 
_ one way in which we can diminish the value that misinterpretation has given to 
the 60-20-20 plan. 

First of all, we based the 20 percent seniority not upon performance but upon 
an individual’s 10-year average. Right then and there you have halved the amount 
of points that have been added to the 20 percent on current performances. Then 
you make it impossible for the 20 percent allocated to seniority to go down 
correspondingly with the decrease of the 60 percent, which in turn is dependent 
upon the lack of the 20 percent performances. Do you follow me, ladies and 
gentlemen? If you go down in the 20 percent it tends to pull down the average of 
the 60 percent that remain. Right now if the seniority 20 percent also go down, 
you see you have got a situation where the tail is wagging the dog. The current 
performances 20 percent now control practically everything with the exception 
of the 12 percent which they wisely demanded from the Government permission 
to place in the hands of the classification committee only to make up for any 
errors that a cold, mathematical machine might make. In other words, a machine 
may make a mistake and put Joe Doakes instead of Harry Smith. You cannot 
go to the machine and say, ‘‘My name is really Harry Smith and you made an 
error,’ but you can go to the committee, indicate that an error has been made 
and the committee through the 12 percent has enough money to make a correction 
of that error. 

I say the 12-percent seniority must be dependent upon the man’s activity. 
Here is what we define it. What Mr. Lengsfelder can do, we can do accurately 
and emphatically. A man must realize that his seniority, 20 percent, must depend 
upon his activity. How can you find out what his activity is? By looking over a 
10-year average or a 40-year average, if you want to go through it like John 
Redmond says. I say 10 years because it is much easier to find a 10-vear average 
for all members, divided by the number of years. May I just finish? 

President Harsacu. I will give you 1 more minute. You are almost through. 
I can tell. 

Mr. Pinxy Herman. I say when we assure every member that once his 20 
percent for seniority totals $500, or $800 or $900, that will remain at that number 
no matter what happens to his classification, if he goes down, then the 20 percent 
or $840 or $600 remains static for the rest of his life, there is the disability or 
security that all of us are hoping for from ASCAP. Once we permit that security 
to be available to every member, that will be the incentive that he needs to con- 
tinue to struggle because when he goes up his seniority likewise will go up, but the 
seniority will depend upon every member’s individual contribution to the ASCAP 
pool. So if a man got into ASCAP in 1920 and another man got in in 1920 but 
the first man only wrote 1 song and the second man wrote hundreds of songs, 
we certainly know the man who wrote 1 song may not even hope to get the same 
seniority. So we can bring him up. 

President Harsacn. I think you made your point. I think it is very clear. 

Mr. Pinxy Herman. I made the point. I hope so. All we must do is get 
together. Weare on the right track. We have the formula. We must just get 
together because we have the solution. 

Mr. D. Baron. Mr. Chairman, ladies and gentlemen, I am going to be very, 
very brief. It is understood that there is a lot of dissatisfaction about the plans. 
There is no use to keep on enumerating all the grievances and al! the fights. We 
all know about those. I would agree with Mr. Chairman, Mr. President Harbach, 
that some kind of a resolution should be made, like you just suggested, that the 
committee should be appointed here by you. 

President Harsacn. It is already appointed. 

Mr. D. Baron. To devise a new plan to replace this present plan of classifica- 
tion. You probably know the way for doing it better than Ido. I think it was 
your idea. The people you want to use that is up to you but I think it should 
be decided now instead of going on with a lot of recriminations. 

One last word, let us get tovether. Let us not fight. Let us not insult each 
other. We are a bunch of musicians. We are not a bunch of politicians. Let 
us all try to pull this thing together so everybody will be satisfied and not distrust 
each other. Let us not fight. 

Thank you. 

President Harsacn. Thank you very much. 

Mr. Rorert MacGrimsry. Mr. President, to be brief and concise, I have 
written down a couple of things I want to address myself to. I am one of those 
who went to Washington as an individual a long time ago to plead with them not 
to put the present thing into effect but they did, just the same. 


24463—58——25 
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Now what I want to address myself to is only one point in the plan, because 
the matter of availability and the matter of seniority have already been discussed 
and somewhat changed. The thing that astounds me about the plan is that you 
would take 20 cents more out of every distributable dollar to the writers and put 
it over to the current performance fund to be paid out to writers solely on the basis 
of how many performances each receives during the past year. Twenty cents of 
every writer dollar is already distributed on the basis of performances. This plan 
would add another 20 cents to every distributable dollar, making a total of 40 
cents of every dollar to be paid out to writers according to the number of perform- 
ances each writer received. I wonder who is going to like that idea. Well, the 
writers with a lot of performances are going to like that idea. Naturally, who is 
going to walk off with most of this tremendous sum, this 40 percent of the fund? 
As you can see, I went to the accounting department and got a few simple figures 
and they are very much to the point. Last year the total performance credit of 
the society was about 13 million. Now the top 100 performance getters in 
ASCAP received a total of 740,000 performance credits last year, just 100 men 
that is. 

President HarBacH. You must be mistaken. Say that again. 

Mr. MacGimsey. 7,400,000. Thanks for the correction. The top 100 men 
received 7,400,000. 

President Harracu. That is better. 

Mr. MacGimsgey. The top 100 men, performance getters. This top 100 
received 56 percent of all the performance credits in ASCAP and therefore under 
the Lengsfelder plan would have received 50 percent of 56 percent of all the money 
in this huge fund; if last year’s distribution had been made on that basis—the Lengs- 
felder plan basis—these top 100 writers would have received $1,120,000, out of a 
total of $5 million distributed. I guess they would like that pretty well. So the 
rich could get richer and the poor would get poorer and the value of the plug 
would be doubled and the ills that follow therefrom you know. As far as this 
provision goes, it crucifies the concert writer and all writers who do not get a lot 
of performances. Iam opposed—my point is simply this—I am opposed to having 
more than 20 percent of the money distributed on current performances. 

The matter of availability has been discussed and the matter of seniority has 
been discussed and changed somewhat, and I merely close with this observation: 
The classification committee to my knowledge has been worling very diligently 
in an effort to get our present classification plan modified, all statements to the 
contrary notwithstanding. They have sat long hours, many, many times going 
over suggestions and plans submitted by members of the committee and plans and 
suggestions submitted by writers who are not members of the committee, some 
of my own. I, among others, have sat in with them quite a number of times and 
I have some idea of how hard they have been working on this vital matter. They 
have not been lying down on the job. 

The Lengsfelder plan as now constituted would reduce a lot of writers still 
further and I think it is not a wise plan and therefore I cannot vote for it. 

Mr. LENGSFELDER. May | just answer, Mr. President, because there were a 
few things? First of all, I did not propose to increase the top writers. As a 
matter of fact, if you read up what I said, I wanted to hear from these top writers 
before I would come out with the suggestion of a ceiling. Second, the concert 
writers and the writers of standard music are exactly the writers I had in mind 
when I mentioned a few of these points, because even under any, let us say, any 
performance plan they will get, they are getting nothing right now and they can- 
not be worse off. However, I feel that an availability committee and only a 
committee like that, no matter what you call it, will be able to remedy the ills 
that are in this system when it comes to concert writers, standard writers and so 
on, beause these writers can come up and can say, ‘Well, here is what we created.’’ 
You cannot by looking through radio logs find out what these writers have done. 
This availability committee is remedying the situation for all writers that can- 
not be properly reimbursed for their services and for their catalog through per- 
formances. You have a wide scope. You can put in the writers of hillbilly 
songs, of educational songs, of songs that are really forgotten songs, that are 
being played on small radio stations, in cabarets and anywhere else and the writer 
usually can prove what he has done. 

One thing I would like to make clear. I feel that if we pay classes from up to 
D out of performance groups—and that is a very important point, I cannot stress 
that enough—it will take care of these concert writers, and so forth. Further- 
more, it will eliminate a great deal of work, because it will give a standard amount 
to a certain group of writers. You can take away 5,000 or 10,000 performances 
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from Mr. Hammerstein and he won’t even notice it, but take away 3 performances 
from these writers and they need every one of these performances. They will 
make trouble and rightfully so, because let us say these three performances are 
just overlooked. Errors are possible. This way you will eliminate small bicker- 
ing and what not by giving them a kind of, I hate to mention the word, classifi- 
cation. 

Thank you. 

President Harpacn. Just one minute. I just wanted to say one thing. This 
board has worked very hard and tried to do things for everybody. You made a 
statement that our serious composers are getting nothing from the society. Now 
I just want to give you these figures. Last year we had 721 serious writers in our 
society. They earned, as far as performances are concerned, $84,314.53, but they 
were given $724,168.98, which makes it very plausible it seems to me that what 
we have been trying to do all these years is to help a lot of these people who 
cannot help themselves as far as performances are concerned. 

Voices. Hear. Hear. 

Mr. Joun J. Logs. Ladies and gentlemen, fellow members in ASCAP, I believe 
this is the first time in about 20 years of membership that I of my own choice 
ever addressed one of these meetings. I am very sorry that so few of the people 
who were here earlier are not here now because [| am going to say some rather 
unpopular things to most of you. I hope that you will realize that I am being 
sincere, but some things have been said here, not only at this meeting, but at 
the last meeting which I think are rather unfair. For instance, Mr. Herman 
stated just in his last speech that we are all opposed to the present system. I 
would like to say this, I know a considerable segment of this society who agree 
with me on this premise that if we have to choose between the old system of 
subjectivity and the present system we without any qualifications will take the 
new system. 

Mr. Sincer. John, you are in a small minority. 

Mr. Lors. We do not say that the present system is necessarily the right one 
bv a long shot, but if we have to choose between those two 

Voices. We don’t have to. 

Mr. Loren. We don’t know if we have to or not. The point is, so much has 
been said about the Department of Justice being the only reason that we have 
such a system is not quite true. 

Mr. Sincer. That is right. 

Mr. Lore. To brand the Young Turks or Red Evans as being the sole insti- 
gators, I wonder if you remember all the yelling, screaming, and beefing about the 
old system when we had it. 

Mr. Sincer. We all beefed. 

Mr. Lors. I wonder if you remember the old system and complaint. It so 
happens I hated the old system and I minced no words to the members of the 
board in the board room or in private and they know it. I simply have never 
before taken this platform to expound my particular theories but I would like to 
give you a few impressions of what some members feel. 

They agree with me to this extent: We have a very simple credo, if you would 
like to call it that. I never want to be in a position to pass judgment on any one 
of you and I never want any one of you to be in a position to pass judgment on me. 
That is very simple. That is fair. 

There are two yardsticks that you have. You have performance and you have 
years. It is very doubtful whether you could ever have years without performance 
being attached to them, for the simple reason that today a man can become a 
member of ASCAP by writing one song and theoretically go out and take some 
other kind of a job and still be a member of ASCAP, and if we were just paying a 
member for years of membership, it would certainly be unfair. 

Mr. Sincer. That has been expounded. 

Mr. Logs. Let us go way back for a minute. What is this? This is not a 
benevolent association, It is not an Elks’ Club, if you will excuse the expression. 
It is a performing rights society. I have heard so much talk through the years 
about the original founding and the premise upon which it was founced and all 
that, and I would like to point something out to you. 

When Victor Herbert’s case was finally won in the Supreme Court and Justice 
Holmes decided, he decided that we were entitled to receive money for our per- 
formances. It was found that it was impossible for an individual member to 
collect for his performances and for that reason we joined together, but we did 
not join together on the idea that it was to be a pseudo socialistic setup in which it 
didn’t matter too much what the contributions were of the members. 
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I have heard a little bit too much about how the lower classes in this society 
have suffered and a lot of people don’t realize that there are a lot of writers in the 
in-between classes, and if you take moneys, if these lower class people take money 
on some other basis than an objective one, to spread out, that you are taking it 
not only out of the pocket of the Irving Berlins, the Otto Harbachs, and the Oscar 
Hammersteins, but you are taking it out of the pockets of everybody else. You 
are taking it out of my pocket and taking it out of Stanley Adams’ pocket, or 
anyone else. 

et me just point something out to you. Today you have roughly 2,500 
members, 2,200 members, whatever it is, but less, I know it is less than 400 mem- 
bers have contributed approximately 80 percent of the wealth of ASCAP’s 
catalog in the name of security. 

Please believe me, Mr. Lengsfelder, there is nothing personal about this. I 
am going to try to show you a little logic. In an attempt to get the so-called 
security you took for, say 2,000 lower class members, a certain amount, and believe 
me the way it is going in a few years we could have 5,000 members, because today 
you only have to write one song. In the days I got in you had to have six songs. 
You remember that. Now one song entitles you to membership. So you have 
got to have security and give something, so much a year, or you are going to give 
so much for this, or you are going to have a bunch of people sitting around a room 
and I don’t know what ground rules are that they are going to use. I don’t 
know why they suddenly shall be gifted with this great wisdom of a Solomon 
which our board never had and they admitted they never had it. 

You are going to take, for example, a thousand dollars a year. That is not 
even $20 a week. If you are going to call it security 

Mr. LENGSFELDER. It won’t be as much. 

Mr. Logs. Then you plan, in case you don’t know it, is $50 a year on the 
seniority basis for each year a man has been in and doubled at the end of 10 years. 
Is that correct, Mr. Lensgfelder? At the end of 10 years I believe you find 
that our average membership in ASCAP 

Mr. LenGsFELDER. Not $50. 

Mr. Logs. Excuse me; 30 percent of the money. I tried to find that out. 
Our comptroller said it comes to approximately $50 a year. Let us say $500 a 
member. That is not $10 a week security if they are not earning it, and you 
take 2,000 members and you give them $500 apiece that they are not earning— 
let me finish please—if you took 2,000 members and gave them each $500 a year 
that they were not earning that would amount to a million dollars and for the 
400 of the top members it would mean that they would be talking that out of 
their pockets to give it. Where else is the money coming from? 

Mr. LENGSFELDER. Let me answer. 

Mr. Logs. I listened to you all day and listend to other people for 20 years. 
Now I have been listening to a lot of ridiculous theories. I have heard the board 
castigated ridiculously. Nobody ever got up and told about the long hours the 
board has teen working for you people to earn money for you, hour after hour, 
on the Kefauver | ill, on the picture deal that is up now, trying to get more money 
for all of us. Nobody ever got up. 

They think it is a kind of a game to get up here and start knocking the board 
of directors and someone who has an cpposing view to yours. I told you I was 
going to be unpopular. He who has a contrary view to yours you want to stop. 
I have listened to you for 20 years, and I don’t want to stop. I am sore and 
believe me I am sore. 

Voices. The 5 minutes are up. 

President Harpacn. Go ahead. 

Mr. Logs. If you took 2,000 people and you gave them each $500 a year, call 
it security or anything else, on something that they were not earning, and if they 
were not earning it, then obviously the 400 on top should be earning it, and obvi- 
ously the 400 on top would be giving it out of their pockets to the 2,000 helow. 
I will finish very quickly. It would not be very much, I agree, from Mr. Berlin, 
Mr. Rodgers, Mr. Hammerstein. Regardless whether it would be fair or not but 
it would be $2,500 average for each of those 400 members to give up all along the 
line and you can take any set of figures that you wish, if you want to give $100 
or $200 security, because if you give money to members who are not earning it, 
it will have to come from those who are. You can call it security or anything 
you want. However, as this society increases in membership, and the day is 
coming when we are going to have 5,000 members without any question, and you 
try to spread out that type of security, which is a form of social security except 
that the members are not paying for it, you are going to finally wind up as W. 8. 
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Gilbert said to this conclusion: you will agree when everyone is somebody no one 
is anybody. 

Mr. Harbach, may I have just a minute or two longer? 

President Harnacu. Go ahead and take it. 

Mr. Loes. There are many of us who have long felt that this business of 
subjectivity was wrong. We felt it was wrong. I don’t want to really go into 
all the reasons why it was wrong. I don’t want to talk about the prejudices, 
the unfair things that might occur. I want to point out something to you. We 
have, say just for round numbers 2,500 members. I don’t know whether most 
of you ever thought of this but it is not original with me, but Mr. Adams once 
showed this to me when we had many less members and I have always remem- 
bered it. Do a little simple arithmetic. We have 2,500 members. Subjectivity 
means that a group of people, whether effected by the weighted vote or elected 
by a popular vote, are going to sit around a room and they are going to try to 
judge your catalog. If there are 2,500 members and each member is given just 
15 minutes once a year by this committee, it amounts to something like seventy- 
five 8-hour days—seventy-five 8-hour days, that is what it amounts to, ladies and 
gentlemen, to just give each one of us 15 minutes time to study our particular 
catalogs, 600 hours. 

It is fair to assume if it is a songwriter who is on the board he is going to spend 
a little time writing and selling songs. Let us say he spends 4 hoursaday. That 
is 150 days, and 5 days a week, that is, for more than 7 months he is doing nothing 
but classifying the membership. That is what it means. 

I have not quite finished. The only other thing I want to say about the 
weighted vote is, there has been a lot said about the weighted vote. Under the 
old system there were a lot of things wrong with the weighted vote because under 
the weighted system a group of 12 men sat around and arbitrarily decided what 
classes you should be in and therefore the money you received under their decision 
affected your vote. Today an International Business machine, whether you like 
it or not, is deciding what class you are in and the International Business machine 
as a result decides how many votes you should have. Now theoretically at 
least that machine is basing its findings on how many times or roughly how many 
times your compositions have been performed and therefore this weighted vote 
is based upon that. 

Now I want to leave this one thing with you and then I am finished. I don’t 
care whether you pay off a penny on performances. Here it is: I would not care 
if you paid nothing on outright performance. I am trying to be as completely 
honest as possible about this thing and I believe I speak for a considerable group 
of members. They may not happen to be here now but I have talked to them and 
I know what their thinking is and it is smart for you, I think, to get this viewpoint. 
We don’t care if you don’t pay a penny on a performance as such. We only 
have one basis, that the system shall be 100 percent automatic. 

In other words, if you did, as Johnnie Redmond said, if you went back, if you 
can do this and go back to the beginning, took everyone’s catalog and determined 
automatically what it was worth and found an automatic way of putting seniority 
or availability, whatever you want to call it, and don’t pay off a penny on per- 
formances, I would be for that. You would have a yardstick where it does not 
matter whether I happen to like Mr. Lengsfelder or don’t like Mr. Lengsfelder, 
whether I like his looks or don’t like his looks—and this is very important— 
whether I happen to be prone to like the old songs of my generation as against 
the new songs of the new generation. That is what you call prejudice, if I don’t 
happen to like a particular man’s song. What is important is that our users 
like it or not. The yardstick is the important thing. I don’t care what the 
yardstick is, if it is fair for everyone and objective for everyone. Again I say 
to you I hope that I never pass judgment on the works of any one of you and 
I hope that never again any one of you pass judgment upon my works. 

Thank you very much. 

Mr. Cuarues A. Bayna. I have been a member of ASCAP for 31 years and for 
about 16 or 17 years of that time, if not more, I paid my dues every year and I 
received no dividends or any payments of any kind. Men like Mr. Loeb today 
would probably not get 5 cents from any society if it wasn’t for the work that 
the old members like that did, and the way we kept going, throwing our stuff in, 
going to court, fighting suits about infringements and all that. During that time 
I had songs sung by such artists as Belle Baker, Nora Bayes, Louise Dresser, 
Bert Williams, Van Schenck. They were sung in all the biggest theaters in 
America. At one time Ruth Roy was 6 weeks in the palace and changed every 
song except my song and it stayed in there as the closing number for 6 weeks. 
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What I am trying to get at is, after 31 years the present payments that I was 
getting have been cut practically in half. I say that Mr. Lengsfelder should give 
consideration to people who have been in the society for some years. When it 
comes to seniority, I believe that they are entitled to it. 

You tell us about that there are going to be 5,000 members a year from now. 
Why should a man who is in 1 year, why should the seniority have anything to 
do with a man like that? Why should seniority have anything to do with a man 
like Leo Edwards, Mr. Handy, Herman Paley? God, I can look around here 
and see so many people like that and I think that that is one type of person who 
has been completely overlooked. 

I have 150 published songs. I have not missed I don’t think a year in my life 
that I have not got something published, right up to the present time, and I believe 
that that is one element of the membership that should be taken into consideration. 
There would be no ASCAP if it were not for those fellows. 

President Harsacnu. Let us stick to the point. 

Mr. Leo Epwarps. The audience is walking out on me. This is the first time 
in 37 years that I have gotten up but I just wanted to answer some things that 
Mr. Loeb I think misquoted. Where he gets the idea of 2,000 members getting 
$500 I don’t know. I say that only a group of senior members who have con- 
tributed worthwhile things throughout the years to ASCAP are entitled to that 
consideration, not Mr. Joe Doakes who is a member 1 year and may be a postman 
the next year or anything else. He is not entitled to $500 or 5 cents, but the men 
who have produced through the years and the men who went along for 7 years 
and had the biggest hits in this country and never took a dime. Mr. Victor 
Herbert and Mr. Burkan and other men whom I have known intimately througb- 
out the years, these men didn’t look to ASCAP as an adding machine. They 
looked to it, as Gene Buck always said, as a human instrument to take care of the 
men who had delivered through their best years and through their older vears if 
they didn’t they would have a roof over their head. 

Thank you. 

President Harpacu. Will you make it very brief? 

Mr. Ross MacLean. I don’t want to get in the middle of this controversy 
atall. I just want to point out one thing. We have a motion before the meeting 
that today’s proceedings should be printed and handed out. I think it would 
be a grave mistake. 

Mr. Britiy Friscu. I don’t think it would be a great mistake. 

President Harsacu. Do you make that as a motion or an opinion? 

Mr. Ross MacLean. I make that as a motion. 

President Harsacu. Here is a gentleman who has proposed that the blow-by- 
blow report of the meeting be not sent out to the membership. I don’t know 
whether it is fair to put this motion now with about 80 percent of our people gone. 
I don’t know. 

Mr. LENGSFELDER. I think there was a motion carried unanimously and we 
cannot with 80 percent of the people gone revoke this motion. 

Mr. Don Rerp. May I amend that motion about sending it? 

President Harspacu. The motion has already been passed that you have 
recommended to the board that this thing be printed and sent out to the mem- 
bership. 

Mr. FINKELSTEIN. There may be a motion that it is the sense of the meeting 
at this time that this be reconsidered. 

Mr. Jack YELLEN. A motion is in order to rescind the motion. 

President Harsacn. If there is what you call a quorum here but it seems to me 
our society is rather poorly represented in numbers. 

Voices. We did not ask the people to walk out. 

Mr. Jack YELLEN. If the gentlemen knew what was coming they might not 
have left. 

Mr. Don Rerp. Does the board have the right to speak to this motion? 

Mr. LENGSFELDER. May I speak? There were not so many bad things said 
and I think that the members out of town, and they are in the majority, they are 
not all here, are entitled to know what was said here against and for that. They 
are members just like you. Why should they be left in the dark? I feel it is only 
fair. Even if there are some harsh words here and there, there were a lot of good 
words said. Let them know what went on. 

Voices. There is too much dirty linen. 

Mr. Don RE wv. First of all, the motion that was carried, as I understand it 
still has to be passed on by the board, so if the board will defeat sending out, 
that motion, with all due respect, I agree it would not go out, since listening to 
some of this conversation. 
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I don’t particularly respect attorneys or have any disrespect for Mr. Finkel- 
stein, for their salaries. Attorneys who work hard are entitled to a lot of money 
and those who get more money have worked a little harder. 

The important thing in this entire procedure is the fact that we are having a 
cat fight here. In the 10 years I have been here I have attended some meetings 
and others I have not attended. Everyone has been a cat fight and the only 
thing that happens is that one of the cats got scratched. We are one of the cats. 
We ourselves got scratched. We don’t like the plan. We got scratched because 
we forced it ourselves. The argument we have is not against the board. 

If somebody gets up and says Mr. Harbach is very wonderful as a man, a very 
honest man and is working with 12 other crooks, I don’t believe him. I think 
they are all nice, decent, honorable people. If we believe them honorable, they 
are doing a good job, their job is in Washington. Mr. Finkelstein said that no 
matter what we do here, Mr. Timberg—is that his name, I would like to know 
if Mr. Timberg is the man. You said you fought with him for a long period of 
time, that you argued with him for changes. Am I wrong? 

Mr. FINKELSTEIN. What I said was, we argued on several plans before this 
plan was put into effect. It was only the last of the many plans we submitted 
that the Department failed to disprove, and we still are trying to work out a 
new plan which when we send it down may be accepted by the Department. 
We are considering that at this meeting. 

Mr. Don Rerp. You are working on a change? 

President HarBacnu. We have been working day and night. 

Mr. Don Rerp. I would like to know more for my own information. 

President Harspacu. If I may say this, the last word we had from Mr. Timberg, 
when we were down there, made us realize we could not get what we wanted. He 
had said no and we said that we would try to do something. We said, ‘“‘Do you 
want the society at large to know about this before you see it?” 

He said, ‘‘No; do not tell it to the society at large. Give it to me first.” So 
those are the ground rules under which we have been working. 

Voices. Good. 

Mr. Don Ret. I would like to know for my information, are you presenting 
new ideas on this particular plan and the changes we hope for? You have talked 
about new possibilities. Have you? 

Mr. FINKELSTEIN. Yes. 

Mr. Don Ret. Has he told you definitely no? 

President Harnacn. We were down there. He said, ‘‘No; you cannot have 
this.’”’ We asked for a 30 percent column to be judged subjectively. He said, 
“No.” He said, “Show me some ground rules.”’ We are trying to find some 
ground rules that will keep it partly subjective. That is all. 

Mr. Don Rerp. What I mean to say is you both know exactly what you are 
doing, I am quite certain. Is it your feeling that no matter what you do that 
you cannot change the Justice Department’s feeling about this plan? 

Mr. FINKELSTEIN. Not at all. I think the Department is receptive and will 
retain the formula. If it meets the general provisions of the decree it is accept- 
able. Nothing so far has been submitted to the Department that will be 
acceptable on which there has been unanimity. 

President Harspacu. I would like to make the observation that it is almost 
6 o’clock. 

Mr. Don Rerp. I would like to suggest that as per your plan originally you 
appoint a committee. 

President Harsacn. That committee has already been appointed. 

Mr. Don Renn. It has. 

President Harracn. I have only suggested this present committee. That has 
all been done. 

Mr. Pau S1eceu. I see everyone is leaving. I think this meeting was called for 
the benefit of all classes of members. Am I right? 

President Harnacu. Yes. 

Mr. Paut Srteceu. Yes, and Mr. Harbach and all of us want to see that we 
get something for ourselves and that ASCAP survives and continues on. So 
I make a motion that we adjourn this meeting, since everyone is leaving already, 
and that we continue on to pursue for the betterment of ASCAP. 

President Harnacn. There is a motion to adjourn. 

Mr. Pinky Herman. You did not read the names of the committee. 

President Harsacu. Jimmy Eaton, Morton Gould, R. J. Lengsfelder, John 
Redmond, Lou Singer. 
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Would you prefer this other committee to this one? You can have any com- 
mittee you want. 

Mr. LenGsFeLDER. I would suggest this, if you let me speak to these men, it 
might be a matter of time, devoting enough time to the committee. They might 
not be able to devote enough time to the committee. I will submit to Mr. Harbach 
all the names of these men that will find time to attend these meetings. 

President Harsacu. The idea is, Mr. Lengsfelder, that you have absolute 
power to choose anybody that will help you to meet and try to iron out this 
system and meet with the board and other men who may be invited to sit in, who 
might have something to say. 

Mr. LenGsFELDER. I appreciate that. 

President Harspacn. What we plan to do is go forward from here and not talk 
any more about yesterday. Let us go forward. I think that is the idea. 

Mr. LencsFELDER. I appreciate the fairness of this. 

President Harsacu. There has been a motion to adjourn and that is not 
debatable. 

I would like to say just one word before you go. I have not had achance. I 
have butted in. I should not have. I would like to say this, the only thing: 
you know when a group of people make up their mind to go somewhere, first they 
have to make up their mind where they want to go. If they want to go to Boston, 
they all better make up their minds to go to Boston, and after that they have to 
make up their minds how to go. Some will want to go by steamboat. Some 
want to fly and others will want to go by railroad train. So you see there are an 
awful lot of things that have to be ironed out and settled, even for people who 
know where they want to go but they don’t know how they want to go. That is 
what we are up to now. It is as to how we are going to get at this thing, which I 
am going to put in this way. 

Please let me say this: to me a perfect plan would be a plan which is as totally 
objective as we can possibly make it because nobody wants to sit in judgment on 
anybody else’s virtues or the character and quality of the work, as little of that as 
possible, with most of it objective. Furthermore, a plan whereby a young man 
can go up as fast as possible and then come down as slowly as possible. You 
give me a plan like that and you will have something that is as nearly perfect 
as we can get it. 

This man wants to say goodby. 

Mr. Sincer. I made the original motion that the verbatim report be sent out 
to the membership. I see there seems to be some consternation in our midst. If 
it is in order I will withdraw that, but I would like to substitute in its place a letter 
from the president, if he will be so good as to say a meeting was called because of 
dissatisfaction with the present plan and we welcome ideas from all members. 

President Harpacu. You are now saying you feel it would be a mistake. You 
feel now it would be a mistake to send out to the general membership a verbatim 
report? 

Mr. Stncer. There seems to be a feeling. 

President HarsBacu. Why don’t you leave it to the feeling of the board? They 
will read it and if it hurts the society they won’t send it. 

Mr. Pinky Herman. In fact, it may carry Lou Singer’s suggestion because it 
will influence their decision. Because he is the originator of the motion it ought 
to be left in there. 

President Harsacn. This might be the thing to do: let Mr. Lengsfelder and his 
committee read this document when it gets finished and maybe he will make up his 
mind that he would nov like to have it go out, because I have a feeling it has been 
rather inept. Nothing mean has been said. I don’t mind anything mean but I am 
only a little embarrassed that some of it has been so inept and it does not look as 
though a lot of our discussers have been very much to the point. 

Mr. LENGSFELDER. Maybe we will eliminate it. 

Mr. Stncer. I don’t want anything that is embarrassing. 

President Harnacu. Therefore, gentlemen, thanks very much for your en- 
thusiasm and your good conduct here this afternoon. With good wishes for your 
continued happiness, I am going to say goodbye until another meeting, which is 
about a month from now. 

We stand adjourned. 

Whereupon at 5:55 p. m. the meeting was adjourned. 
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Feb. 13,1914 
Nov. 28, 1930 
Jan. 19, 1926 


Dec. 17,1920 
do 


October 1950 to date. 
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October 1953 to date. 
October 1950 to July 1953. 
October 1950 to date. 
October 1956 to date. 
October 1950 to July 1956. 
October 1950 to date. 
October 1955 to date. 
October 1951 to July 1955. 
October 1950 to July 1951. 
October 1950 to date. 
October 1957 to date. 
October 1950 to February 1957. 
October 1955 to date. 
Oetober 1950 to July 1955. 
October 1955 to date. 
October 1954 to July 1955. 
October 1953 to July 1954, 
October 1952 to July 1953. 
October 1951 to July 1952. 
October 1950 to July 1951. 
October 1957 to date. 
October 1950 to July 1957. 
October 1951 to date. 
October 1950 to July 1951. 
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October 1950 to date. 
October 1955 to date. 
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October 1953 to July 1954. 
October 1952 to July 1953. 
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| Date elected Class | Period 
Member No. 38. RRA Searels | June 25, 1942 | 1050 | October 1957 to date. 


1000 | October 1955 to July 1957. 
| | 975 | October 1954 to July 1955. 

875 | October 1953 to July 1954. 
625 | October 1952 to July 1953. 
375 | October 1951 to July 1952. 
275 | October 1950 to July 1951. 


Member No. 39... .-- _.----------| Sept. 26, 1929 | 1050 | October 1950 to date. 
Member No. 40. md | Feb. 27,1930 | 1050 | Do. 
Member No. 41 ?.........-----.- dane hina intone ss 1050 | October 1956 to date. 


1000 | October 1955 to July 1956. 
975 | October 1953 to July 1955. 
925 | October 1952 to July 1953. 
| 850 | October 1951 to July 1952. 


775 | October 1950 to July 1951. 


Member No. 42!_-.- Srancgonakeeaet Cees. aah 1050 | October 1954 to date. 
| 1000 | October 1950 to July 1954. 

Member No. 43...-.....----------.----}| Sept. 22, 1924 1050 | October 1956 to date. 
1000 | October 1950 to July 1956. 

Member No. 44........--.--------.----| May 26, 1932 1000 | October 1957 to date. 


1050 | October 1952 to July 1957. 
| 1000 | October 1950 to July 1952. 
RES | Se ae ae ..| Dee. 17, 1920 1000 | October 1950 to date. 


ee .---| Oct. 29, 1931 1000 Do. 
Member No. 47_-.--- Ie Ee ee ge 1000 Do. 
Member No. 48_----- Seeskthhacsctec. 1 Ga Besa 1000 Do. 
Member No. 49 ?__..-- : is | Sept. 23, 1924 1000 | October 1956 to date. 


975 | October 1953 to July 1956. 
775 | October 1952 to July 1953. 
800 | October 1951 to July 1952. 
900 | October 1950 to July 1951. 


Member No. 50 2_._.- ; May 6,1914 1000 | October 1950 to date. 
Member No. 51-- p Feb. 17,1931 1000 Do. 
Member No. 52.- A ' Feb. 23, 1950 1000 | October 1955 to date. 


815 | October 1954 to July 1955. 
565 | October 1953 to July 1954, 
315 | October 1952 to July 1953. 
190 | October 1951 to July 1952. 
90 | October 1950 to July 1951. 


Member No. 53-- Apr. 26, 1934 1000 | October 1951 to date. 
950 | October 1950 to July 1951. 
Datibert Ne OR. 5. 255 Nov. 2, 1932 1000 | October 1956 to date. 


975 | October 1953 to July 1956. 
925 | October 1951 to July 1953. 
875 | October 1950 to July 1951. 


Member No. 55 !_...--.------ ees June 11,1914 1000 | October 1950 to date. 

Member No. 56_.-..-------- os , Oct. 27, 1938 1000 , October 1951 to date. 
| 950 | October 1950 to July 1951. 

Member No. 57 !........----.---. ...--| Mar. 12,1914 | 1000 | October 1950 to date. 

Mamba tee. 864 8 A. Mar. 3, 1932 1000 | October 1955 to date. 
975 , October 1952 to July 1955. 


900 | October 1951 to July 1952. 
700 | October 1950 to July 1951. 





1 Deceased. 
2 Writer member of the board of directors. 


ASCAP Royatty DistRIBUTION 


Dear FELLoOw MeEmBeEr: After my speech at the last general meeting, and 
after my motion (disapproval of the present plan) was carried unanimously, I 
was approached by a great number of writer members to do something about the 
intolerable conditions resulting from the new distribution method. Some of these 
pleas coming from writers and composers (whose artistic ability I have always 
respected) were so urgent that I decided to set aside my personal interests. 
The last few weeks I have spent all my time studying figures and methods of dis- 
tribution, and I think I have worked out a basic idea for a fair distribution plan. 
I am enclosing the outline of this plan, which I sincerely hope will be acceptable 
to all members, and bring a badly needed unity to our ranks. 

If any plan is to work smoothly however, the elimination of selfish viewpoints 
is a must. The vanity of certain board members (as to who should solve this 
difficult problem) will have to give way to practical considerations. If a just 
plan satisfies the majority of our members, and only a just plan will, you may rest 
assured that everybody—including you—will benefit by it in the long run. 

There must be security in any distribution plan, but security not only for a few 
but security for every member. And here I say to the older members: “Remem- 
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ber the times when you were young and had to struggle.’’ To the younger mem- 
bers I say: ‘‘Remember that some day you will reach the age when you too will 
welcome some security.” 

Before we look at a new plan it is important to analyze what is wrong with the 
present one. Aside from its financial shortcomings for the large majority of our 
members, it destroys the artistic ambitions and creative ability of every writer or 
composer. It pays premiums for legwork not brainwork and only good promoters, 
not good artists will have a right to survive. Even the few of you who have 
gained through the new distribution method will soon learn that the only way to 
keep your present earnings constant will be to continually show a great number of 
network performances; many of you are facing cutdowns with the coming October 
distribution. 

Another point I wish to make: The distribution plan in operation now, is the 
costliest in our society’s history. And the costs are still mounting. If we go on 
with this plan a very sizable percentage of all our royalties will go down the drain 
for expenses. 

It has become very clear that ASCAP money should not be distributed by 
favoritism nor by the say-so of a few men, but neither can it be calculated by 
machine. What any method needs is human brains and heart employed in honest 
judgment. 

Here let us keep in mind that the larger part of ASCAP revenues is being col- 
lected from blanket license agreements and not from performances; which means 
that a tremendous catalog has been made available to the users of music. There- 
fore those members who have contributed to that catalog are in all fairness en- 
titled to some compensation. 

I received several invitations to attend meetings of various member groups, 
who were planning all kinds of actions on their own. I have asked them all to 
wait till I have had a chance to work out an idea and a concerted effort could be 
made to rally as many members as possible behind one plan acceptable to all. 
Once we have agreed on such a plan, I am certain it will be easy to obtain the 
Justice Department’s approval; especially when such a plan will come from the 
membership body and not from the board. 

I have listened to a few separationist suggestions from writers in the upper and 
lower brackets. Let me voice my humble opinion which is based on practical 
experience with other authors’ societies: The lower income groups need the “‘big 
catalog owners’”’ or production writers and today’s top classes need the large num- 
ber of writers in the lower income brackets (some of them with great prestige, 
and many who might be the top writers of tomorrow) for a strong bargaining 
position with the consumers of music. 

If we can achieve unity I would welcome an opportunity to appear before the 
board of directors, at which time I would make definite suggestions that would 
lead to a very sizable gross increase of revenues for ASCAP within the next 
few years. 

Before closing I would like to mention that I have heard many complaints, 
casting doubts on the efficiency of our paid staff (because checks have been delayed, 
and so forth). Let me state that I have looked into the operations thoroughly 
and that in my opinion our staff is beyond reproach. The head of every depart- 
ment is the best obtainable and would be an asset to any organization. However 
all talents are hamstrung by the present distribution method which places an 
unbelievable burden on every worker in our society. 

I am enclosing a questionnaire. Please fill it out and return it to me in the 
enclosed self-addressed envelope. Your opinion on different points will not commit 
you in any way, but it will give us a definite idea of what our members’ wishes are. 

will ask the board to call a general meeting for the purpose of discussing the 
Lengsfelder plan or any other plan in detail. For this request I need your sup- 
port. If you are in agreement with such a meeting please sign the request at the 
bottom of the questionnaire and return it to me. 

Thanking all the members who have displayed so much confidence in me, and 
hoping for a better and stronger ASCAP, I remain, 

Cordially, 
H, J. LENGSFELDER. 
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(Tear off here—fill out—and mail) 


Question 1. The present distribution plan has influenced my earnings (please 
check) 
Su.naee increased 
£4065 decreased 
pin Dake remained the same 
2. The present plan should be (please check) 
Sink ek continued 
ee abandoned 
3. I like the basic idea of the Lengsfelder plan (please check) 
sesiuetes yes 
buss no 
Remarks and suggestions: 


To the President of ASCAP: 


I hereby ask you in accordance with article X VII of our bylaws to call a general 
meeting within 30 days to discuss the Lengsfelder plan, or/and any other royalty 
distribution plan, and take actions voted upon at the meeting. 


IN a aps eine lace 


. 


The Lengsfelder plan for writer members proposes to distribute all net revenues 
in the following way: 

1. Members of former classes from 4 up and including D are not to be paid by 
performances. Their availability is to be judged by a new availability com- 
mittee. This committee will be elected on a ration of proportionate representa- 
tion,and will consist of 12 writer members: 

Three members to be elected by classes 4 to including D. 

Three members to be elected by classes DD to including B. 

Three members to be elected by classes BB and A. 

Three members to be elected by class AA and over. 

The election of this committee will be by majority vote (not weighted), each 
group of classes voting only for their candidates, who will be nominated at sepa- 
rate meetings, attended only by members of the respective classes. 

(The advantages of this system are obvious. It will take the pressure off the 
board of directors. The availability committee will enjoy full confidence of all 
members, because it will be elected on a completely democratic basis, and thus 
every writer will submit to the findings of this committee.) 

2. As soon as a member’s performances shall climb over the average fixed for 
class D, he will automatically rise above the fixed class groups. 

Members above class D will be paid: 

(a) Thirty percent seniority. This amount shall be figured out solely on 
the basis of years of active membership in ASCAP. Each year under 10 
years served shall be counted as 1 unit, each year above 10 years as 2 units, 

(6) Thirty percent availability. Points are to be decided by the above- 
mentioned availability committee on groups of past performances, catalog 
availability to the society, prestige, artistic merits, and other factors that 
do not and cannot show up on our present performance logs. However, 
this committee cannot raise or lower the points allowed to any member more 
than 10 percent in any year. 

(c) Forty percent performances. However, a sincere effort should be 
made to broaden the sources from which performance figures are obtained 
at the present time. Smaller stations, nightclubs, concert halls, etc., should 
be sampled. At the same time it will be necessary to simplify this system 
and make it less costly to our society. 

All these points will need extensive study, and I suggest to you that a committee 
of the following members from different classes should start immediate work on 
these details. 

Jimmv Eaton, 
Morton Gou.Lp, 

H. J. LENGSFELDER, 
JOHN REDMOND, 
Lou SINGER. 


If you would like to have others to serve on this committee, don’t hesitate to 
cross out any name (including mine) and substitute the member’s name who you 
fee] is better suited. 
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Mr. Harpacu. The point I would like to make is this: That any- 
body who looks through that record will see, I am sure, that everything, 
every consideration under the sun, was given to those members who 
did not like the way ASCAP was changed, every consideration. 

And of course, unhappily for me, I was made president at the same 
time that the new system went into operation. So I was president 
during all those years of the bloody battle of the giants and the so- 
called youngsters. And there are some very interesting things that 
will appear as to what happened to the oldsters and the youngsters 
by this new system. 

For instance, I looked into the records and I found that among the 
board of directors who were supposed to have insisted on this partic- 
ular change, Oscar Hammerstein went up one class, that is, when the 
new system depending upon performance was inaugurated, he went 
up one class. 

I stayed in my class, and all the rest of the board went down, some of 
them very seriously. I also noticed that at that time on our board of 
directors we had one member from the top class, and we had 11 other 
members, all of them going down even as low as to the 500 class. So 
that all classes were represented on that board as far as class is con- 
cerned. 

Mr. Rooseve t. Is that still true today, Mr. Harbach? 

Mr. Harsacu. I have not looked at the present setup, but I should 
say that that is just about right. 

This lcansay. Among the top class above a thousand, or a thousand 
and above, here is the situation: There are 4 members of the board in 
that class, and 8 who are down much below that class. It has taken 
a great many of the members 44 years to get into that class. 

Other members, there is a member here that it only took 11 years, 
and another member that it only took 9 years to get from the bottom 
to the top, which to me is proof that there is no desire on the part of 
the board or anybody else in the society to keep youngsters down, 
because here is a case of Leroy Anderson, who went up in 11 years, and 
another man by the name of Merrill who went up in 9 years. 

They are ahead of me. I am just barely in class 1,000 after 44 years, 
and after a catalog that I think anybody reading it will say is the kind 
of catalog that is worth a lot to the society, because that is the type 
of numbers that licensees like to buy, because that is the kind of 
numbers that cannot be duplicated by the current process of writing 
songs. 

Mr. Roosrve.tr. Mr. Harbach, are you submitting this list for the 
record, also? 

Mr. Finxetstern. I am sure Mr. Harbach would have no objection. 
Could you bear with him until he is finished? 

Mr. Roosrvetr. Yes, sir. 

Mr. Harracnu. Now, | have only one more thing to say, and that 
will give you an idea of what the society, in all its phases, has meant 
to aman like me. Very often as president I had youngsters and other 
people come to me for advice. They would ask, ‘““‘What shall I do? 
Shall I join a society like BMI or shall I join ASCAP?” 

These are the questions and the type of conversation that would ) 
goon. First of all, I would say, “Well, it all depends on what kind 
of a writer vou expect to be. Are you going to write just 1 or 2 songs 


9) 


as an avocation?”’ ‘There are millions of people in America who are 
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writing songs. ‘“‘Are you going to be the kind of writer who will 
write 1 or 2 songs and who wants to get his money quick? If so, then 
I think you should go to BMI, because there they might even 
give you a bonus for joining them, and I think you will get your money 
quickly. You will get very careful reports and all that sort of thing. 
So that i is where you should go if that is the kind of writer you want 
to be.” 

Then I would say: “But if you want to be a writer who is really 
going to develop into a genuine writer who writes for a living, I think 
then you should join a society like ASCAP. You perhaps will not 
get your money as quickly, because in the first place you are only 
going to get for your current performance, you are only going to get 
it out of 1 fund, the 20-percent fund, but right away you are going to 
accrue an interest in other funds of the socie ty, which is very much like 
what our thoughtful Government has done for other people in social 
security, where you do not take home your whole pay, you give part 
of it into a fund that later on is going to be paid to you as social 
security.’ 

And I would say: “Now, ASCAP has three other funds that are 
along that same line. It will come slowly, perhaps, but the vears go 
very fast, and the first thing you know, if you get to be one of us 
oldsters who are not as active as possible, ASCAP’s arrangement has 
been so made that your interest in other funds is a retaining interest, 
and you will have that to soften the cushion as you begin to say good 
night to your career.”’ 

For instance, as far as I am concerned, I have not had a song 
published for many years. That does not mean I have not been 
writing. As a matter of fact, since my last play was produced, I 
have written three plays. None of them have been produced, and 
probably never will be, because in the days when I was writing, and 
very actively so, you could produce a musical play for about $80,000. 
Now in order to get a musical play produced, somebody has got to 
find $200,000 or $300,000 or $400,000. So it is more difficult now to 
write the kind of songs that I have depended upon. Sometimes I 
think the production writers have been envied a bit, but I would 
like to explain that it takes a lot of money from somebody’s pocket 
to finance the writing of a popular song that comes out of a musical 
play. 

First of all, when you write a musical play, you write at least 14 
numbers. Out of that 14 numbers perhaps only 1, maybe 2—but 
it is very seldom that more than‘1l song comes out and begins to 
establish itself as a hit. 

Now, a hit is this: A hit is not a song that vou are singing or your 
publisher j is hiring to be sung, or is getting its popularity; a hit is when 
the public have taken that song to themselves and are beginning to 
sing it back to you. Then it isa hit. Then it becomes part of the 
great American heart as far as music is concerned. 

So that—I figured out the other day that on the average my 
musical plays cost about $80,000 to produc e. I have had about 45 
of them, so that if you multiply the number of plays by the average 
cost, something like over $4 million has been spent in order to make 
a showcase for the numbers that have finally come out of it, of which 
I find I have about 25 so-called standard numbers that are part now 
of our catalog of songs that they have taken to their hearts. 
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Not long ago in Salt Lake City I was given a testimonial concert, 
to explain what I mean, and at times they just did not sit and listen 
to these numbers, because the concert was made up of numbers of all 
the pieces that I have had anything to do with, but once in a while 
the audience would sing along uninvited, they all began to sing the 
songs, songs like “Every Little Movement” and ‘‘Cuddle Up a Little 
Closer” and “Love Nest,” and so forth. 

That is what I mean by having in your catalog a real hit song that 
has become a standard. 

I would say to this young fellow who has asked me, ‘Shall I join 
ASCAP?” “If you are willing to not get all the money that comes in 
from the use of your song in the beginning but are willing to leave some 
of that in these different funds that are a growing interest for you, 
and are willing to obey the rules of the society’’—because our society, 
like every other association, has got to have ground rules, just like in 
football. You cannot play football without ground rules. If a man 
is found by the umpire to be clipping, his team is set back a certain 
number of yards. 

And so there are a great many ground rules in football. Also, in 
baseball. Also, even in the game of cards the basic rule is that you 
cannot deal from the bottom, you have got to deal from the top. 

We have ground rules that must be changed at times. We have 
never changed a ground rule except to cure something that looked like 
somebody was trying to take advantage of his fellows. And believe 
me when I say that in all the years that I have been associated with 
ASCAP as a president and as a member of the board of directors, no 
change has been made except to help the little fellow, because these 
ground rules have got to be obeyed not only by the little people but 
also by the big people. There is no such thing as legislating for a 
class. 

So, to sum up the whole situation, in my mind ASCAP is a society 
built for this purpose: to let young people g get along as fast as possible, 
and to let, when their strength is gone, and they become the oldsters, 
to let them fade away as gently as possible. 

And that is why I like ASCAP and I am very glad that I belong to it. 

Mr. Roosreve.tr. Well, thank you very much, Mr. Harbach. I 
think I can speak for all of us, we have very much enjoyed your very 
fine presentation to the committee. I think we all wish we had been 
present at the concert out in Salt Lake City. 

I have just a few questions, because I think you have covered some 
of the questions which I had in mind. But I would like to ask you if, 
in your opinion, you think there is adequate opportunity given to con- 
sult with the distribution committee when the rules for distribution 
are made by the committee, especially by those who are going to be 
affected by the change of rules? 

Mr. Harsacu. Your question is whether there is an opportunity 
given? 

Mr. Roosevetr. Ample opportunity, in vour opinion, for consul- 
tation between those who are affected by the rules before they are 
actually published and made effective. 

Mr. Harsacu. Usually a rule comes as the result of a complaint. 
For instance, we do not change a rule until we find there is some 
reason for it, and that reason is usually brought to us by somebody 
who says: “I do not think this is fair.”’ 
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For instance, he might say: “I have what I call a theme song.” 
And he is getting such and such for its use and we discover that some- 
body has a theme song that is done, let us say, 12 times during a 
program which is bringing to the owner of that song as much money 
as perhaps anybody in the society that might even include our top 
member, Mr. Irving Berlin. It is possible if you do not make a ground 
rule about the use of a song like a theme song, that you can do the 
rest of the society great damage—it is fine for the man who owns that 
song, but it is terrible for everybody else. 

Mr. Roosevett. When you make the ground rule, however, the 
effect of it might apply to more people than just one person. Do 
you have an open hearing? 

Mr. Harsacn, In that case, when we make that change in the rule, 
right away it is sent out to the membership as a whole. 

Mr. Roosevett. Then do you have a hearing before you send it 
out to give the individuals concerned a chance to give you their 
opinion of the rule? 

Mr. Harpacu. There is no such thing as our being able to call in all 
the members who would be affected by that particular rule. All we 
can do is to send it out to everybody. 

The peculiar thing that I have noticed since I have been at these 
meetings, practically all the time bas been given to the subject of 
ground rules, why they should be changed, and how the membership 
should become cognizant of that change. 

As far as I am concerned, as far as I know, that announcement is 
set out as it has been settled in the classification committee. It does 
not have to be a total agreement; there, as in everything else, the 
majority settles it. 

Now, that statement goes out. Some people just simply accept it. 
They say, ‘Well, if that is the rule, that is the rule.” 

I know I have a theme song, and I used to get a little more for its 
use than since this was done. But I say, if that is the rule, I am going 
to stay with the rule, that is all. 

Mr. Roosrevett. Mr. Harbach, is there any particular reason that 
you feel it is necessary to have a record made or minutes kept of the 
writers’ classification committee meetings? 

Mr. Finxetst#in. There is no evidence that there are no minutes, 
Mr. Chairman. 

Mr. Roosrve tt. Let me put it the other way. Are there minutes 
kept of the writers’ classification meetings? 

Mr. Harpacu. There certainly are. 

Mr. Roosrve rt. Are they verbatim records, or how are they kept? 

Mr. Harracn. They are put down by a girl who can do shorthand. 

Mr. Roosrevett. And she keeps a verbatim record of the meeting? 

Mr. Harpacn. Yes, and she always takes down the vote on the 
rule, and what the final rule sounds like when it is finished. 

Mr. Roosevetr. Are these records open and available to the 
membership? 

Mr. Harpacu. I cannot understand why they should not be. 

Mr. Roosreve tr. You think they should be whether they are or not? 

Mr. Harracn. I think so. I think anything that goes on affecting 
the membership should be told to the members immediately, as soon as 
possible. 
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Of course, it is some job to send out information, to send out 4,000 
letters to members. That takes a little time, it takes a little expense, 
and it cannot be done in the course of a few hours. It may be a week 
before we can get it out to the membership. 

Mr. Roosrve tt. Mr. Harbach, it has been testified before the 
committee that at least some members believe that the rules are very 
complicated and difficult to understand. Do you feel that that is a 
just criticism, and that an effort might be made to simplify them and 
make them more easily understood? 

Mr. Harsacu. Yes. I can understand them, and if I can under- 
stand them, and J do not know much about anything in the way of 
statistics and all that sort of thing, I think anybody can. But I 
think it takes a little concentration and a little study to understand 
them. 

The thing that is hard to understand sometimes is the ground 
rules and how they work, because it is complicated—because the whole 
operation of the society in that respect is complicated. There are so 
many different people doing things and who have a varied interest in 
what they are doing that it is almost impossible to pass a rule that 
does not hurt somebody. 

But if it does good to the most, that is the thing that we adopt, 
even though it may hurt-individuals. If it is for the benefit of the 
great majority, that is the rule that we establish. 

Mr. Roosrvett. Mr. Harbach, your sustained performance fund, 
part of the social security system, as you have described it, seems to 
be based on a 5-year performance average. Is this same basis reflected 
in distributions from the availability fund and the accumulated 
earnings fund? 

Mr. Harsacu. Well, it used to be. The availability at one time 
was the same as the—there is a mind block on that name; I never 
can remember the name of that particular—what did you call it? 

Mr. Finketstern. Accumulated earnings. 

Mr. Roosrvett. The availability fund and the accumulated 
earnings fund. 

Mr. FINKELSTEIN. Sustained performance. 

Mr. Harsacu. First of all, let us take the availability fund. It 
used to be the same as the sustaining—the same amount. Then they 
made a change, because they wanted it to be slow in its development, 
either up or down. So they took half of it so that it would go up and 
down at a certain rate, and then half of it, so that it would go up at 

certain yearly rates, and down only once in 5 years. 

That was to make the whole thing as static as possible. That is 
the thing that we depend upon. We may have a great year one year 
and then a couple of years of famine, and so on. But that average 
gives us a chance to fare a little more reasonably and a little more 
safely. 

Mr. Rooseve tr. I see. 

Mr. Harsacn. The accumulated fund, if you asked that question. 

Mr. Roosrve.r. Yes. 

Mr. Harsacu. That is a result of those—we have talked about 3 
but we will say it is the fund which you call availability and the fund 
which you call sustained performance—you add them together, divide 
by 2, and there is your average. 

24463—58——26 
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In order that the men who have been in the society working longest 
get a small benefit from that, the point value is multiplied by the 
number of quarters that they have been in the society. But it usually 
does not mean very much, because in order to get the value of that 
point, you do the same thing with everybody in the society, so that 
although your points seem like many points, by the time they have 
been divided into the total of money to be distributed, that point 
sometimes gets to be a very small and minute thing. 

But it does help. And it does give a little benefit to those who 
have stayed in the society and have been faithful to it through the 
years. 

Mr. Rooseve tt. [ think I understand the philosophy of it, sir. 

Now, this is on a little different subject. When a writer is accepted 
as a member of ASCAP, initially, is he automatically classified into 
the lowest point rating in the availability classification? 

Mr. Harsacu. I think he gets on the ladder after he has had 41 
credits. He is automatically given one credit, Mr. Finkelstein 
tells me. 

Mr. FINKELSTEIN. One point on the ladder. 

Mr. Harsacu. You see, we must keep our minds clear on points 
and credits. I think you all understand that now. 

Mr. RooseveE tt. Points, credits, and dollars? 

Mr. Harsacnu. Yes. 

Mr. Roosrvetr. Now, in your opinion—and I think you have 
already testified to this—you feel that this present weighted system 
which sets up limits upon promotion to a higher point classific ation, 
you feel that this does give due weight to current performances? 

In other words, your ‘theory, as I understand it, is that current per- 
formanees are given weight, but that they are not given as great a 
weight as they would be, “let us say, in BMI, because you are build- 
ing up through this weighted system a reserve whic h the member will 
have in the later years of his experience and career? 

Mr. Harsacu. I think first of all we should understand that the 
current performances are performances that are done through a certain 
year, no matter whether those performances are new songs or very 
old songs. 

I think the other day I found somebody in the committee who had 
an idea that the current performances were the performances that a 
number got when it was first being boosted. Well, that is not true. 
It is that type of performance plus any other type of performance. 
It is your total performance credits gained through a certain period. 

Mr. Roosevett. One last question. In the grievance procedure, 
do you feel that it is necessary to have the gr evance scones 
handled by the same people who make the classification rules, or do 
you feel that it would be possible to have the grievance cai 
handled separately and apart so that it would be handled by those 
who do not have a direct interest either in the making of the rules or 
the result of the rules? 

Mr. Harsacu. Well now, Mr. Roosevelt, I feel that you have put 
the situation eactly as it is. I think it should start with a complaint 
to the people who have made the ruling. If they can satisfy the mem- 
ber that they did the right thing, it stops there. But if he still 
disagrees with them, then it is taken out of the hands of the committee 
and is put before another committee that has nothing to do with the 
board and nothing to do with the classification committee. 
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Mr. RoosgveE tT. But is not that committee chosen by the board? 

Mr. FInKeELsTEIN. No. 

Mr. Roosevett. I am just asking a question. If you would let 
the witness answer it, we would like to have his answer. 

Mr. Finxetstern. I just jumped the gun, Mr. Chairman. I 
am sorry. 

Mr. Harsacu. That committee—what do you call that committee? 

Mr. Roosrvettr. The board of appeals. 

Mr. Harpacu. The board of appeals. They have nothing what- 
ever to do with the classification committee. 

Mr. Roosrvett. Could you tell us who chooses the board of 
appeals? 

Mr. Harpacn. Now, wait a minute. That has changed 1 or 2 
times, and I am not exactly clear. I will call on my attorney to tell 
me what it is. 

Mr. Finkestetn. That is elected by the membership for a 2-year 
period. 

Mr. Harsacn. Yes: 1 understand. That is a board entirely away, 
practically away from the society. And, of course, when a member 
does not get satisfaction there, then he goes before an arbitration 
board like any other citizen who is not satisfied with the treatment he 
is getting. 

Mr. Rooseve tt. The election of the board of appeals, did you say, 
is by vote of the writer members? 

Mr. Harpacnu. Yes. 

Mr. Roosreve tt. Well, Mr. Harbach, I want to thank you for your 
very clear answers to my questions, and I appreciate it. And now 
[ am going to ask my colleague, Mr. Steed, whether he has any 
questions. 

Mr. Sreep. Mr. Harbach, if a member making a complaint to the 
committee, and finding himself dissatisfied, went to the board of 
appeals and was still dissatisfied, and then wevt to the arbitration 
committee and was still dissatisfied, to the point where he wanted to 
sever his connections with ASCAP, how would he do it? 

Mr. Harsacu. How would he do it? He would resign by giving— 
how many month’s notice? 

Mr. FinKEtsTEIN. Three months’ notice before the end of the year. 

Mr. Harsacu. Three months’ notice. 

Mr. Steep. Now, that resignation, once it became effective, would 
that take out of ASCAP anything he had put into it up to that time? 

Mr. Harsacu. I think it would have to be subject to any con- 
tracts that had been made with his catalog in the picture. 

Mr. Steep. In other words, suppose he had a certain amount of 
music that was already in ASCAP, and he resigned. Would that 
stay in there and then his additional activities would be only that 
that happened after he resigned? 

Mr. Harsacn. I imagine it would be for a certain time. I do not 
know how long. 

Mr. Streep. Could he take everything out, or could he leave in what 
was already there and be an independent operator? 

Mr. Frnketstein. That is really a legal question, if you would per- 
mit me to answer it. May I? 

A member may resign at the end of any year on giving 3 months’ 
notice. To the extent that there may be unexpired contracts with 
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users, the catalog stays in for the purpose of fulfilling those contracts, 
and the member is paid in accordance with the provisions of the 
association after he terminates his membership. 

Once those contracts expire, and as to any contracts that have 
already expired, the member is completely free, subject to whatever 
rights he has with the collaborators, if he is an author, or his publisher, 
whatever it might be. But the society makes no claim as such. 

Mr. Steep. Historically, have there been many instances of that 
sort? 

Mr. FInKELSTEIN. Yes; there have been members who have re- 
signed and gone over to BMI, and after their resignation, have gotten 
more money than before, and that was given impetus by the fact that 
they went over to BMI and had the availability of broadcast stations 
behind them. 

Mr. Roosevett. Mr. Sheehan. 

Mr. SHerenan. Mr. Harbach, as I remember seeing you around here 
the last couple of days, you have heard most of the testimony at these 
hearings, have you not? 

Mr. Harpacu. Yes; I heard most of it, except 1 day I was away in 
New York. 

Mr. SHEEHAN. You remember that several of the previous witnesses 
made a great deal of the fact that they could not get very much on 
their present writings, they wanted to get their money right away. 
But you have already testified that it took you a long time before you 
got substantial earnings out of ASCAP, is that right? 

Mr. Harsacn. Yes; it took me 15 years—it took me 7 years to get 
anything, and then it took me another 8 years to get anything that 
looked hke real money. 

I know of certain people who are really complaining about what 
they are getting that are getting twice what I got after 15 years in 
ASCAP. 

Mr. Sueenan. In other words, in your early years you made the 
judgment that ASCAP would probably be the best organization to 
take care of you into the longtime future, is that right or wrong? 

Mr. Harsacn. Well, I wish I could show you—as a matter of fact, 
I can—I have here a statement from a publisher who published the 
last show that I wrote with Romburg, and you would be surprised to 
see the size of this check. It is exactly $2.20, for the sale of music 
and other sources. That is, the check is $2.20 for 3 numbers that 
they have published. And then I still owe them $28 for the expense 
of orchestrations that I had to share in. 

Mr. SHeenan. A net loss. 

Mr. Harpacn. So you can understand why I am very thankful for 
ASCAP. 

Mr. SHEEHAN. You mentioned that it has been a great while since 
any of your numbers were accepted, which leads me to believe that 
you have still been working as a writer during these past years, but 
the only source of income that you can depend on now is this present 
income which you have been getting from ASCAP; is that right? 

Mr. Hargacu. That is right. The income that I get from pub- 
lishers from the sale of songs is very little. My chief source of income 
today is what I get from ASCAP. 

Mr. SHEEHAN. Well now might we look at it this way: One of the 
big problems facing most people in America today who get a lot of 
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money—let us say a man who writes a very successful song and might 
make $100,000 or $200,000. Under today’s present tax structure, as 
you well know, he cannot keep very much of that. 

Mr. Harpacnu. No; he cannot. 

Mr. SHeeHan. But does not ASCAP provide writers and song 
writers a plan for projecting earnings into the future so that the tax 
structure is not able to gobble everything up? 

Mr. Harpacu. That is the way it works, yes; and luckily so, because 
that is the big problem for authors in all fields of endeavor, is that we 
do not want this money all at once, because we cannot keep but very 
little of it in that case. But our funds that we have explained so 
carefully, and I am sure you all understand now, keeps the payment 
of some of that interest through the years. 

Mr. Roosgvext. Will my colleague yield? 

I am a little worried by that last question, because it might sound 
as if this were a tax evasion scheme, and I do not think we want to 
leave the record on that basis. Perhaps counsel—I see he is standing— 
would like to make some comment on that. 

Mr. Finketstern. Mr. Chairman, I did not draw that inference. 
I see nothing that might smack in any way of tax evasion. If people 
decide that they will enter into agreements under which they have no 
right to any money in the future, and if there should be any money 
there on the particular formula that you have here, then their partici- 
pation is defined by contract, and I see no remote possibility of the 
‘ gentleman’s question or the answer that was given suggesting any- 
thing that would smack of tax evasion. 

Mr. Roosrve.t. Then to make it clear, you do not think that 
through the formula you are postponing taking in as income money 
earned in a particular year, for instance, such as you do with social 
security, which is a term that has been used? 

Mr. Finxexstein. Mr. Chairman, every dollar that comes into 
ASCAP every year is distributed that year, and taxes are paid on 
every dollar that comes in, every single last dollar. 

Mr. Harpacn. Any money that is left in ASCAP is taxable. 

Mr. Finxetstern. If there is any money left in ASCAP, a 30 or 
52 percent tax is paid on that. 

Mr. Sueenan. I might say, since I originally started out in life as 
an accountant, and as one who has always followed the tax structure, 
any contract to project earnings into the future is valid for tax pur- 
poses so long as it is not a definite tax dodge, which is not the case in 
ASCAP. 

I think one of our former Presidents wrote a book and contracted 
to be paid off on a 6-year basis so he could take his income taxes in 
each year. 

Mr. Roosgevett. I think he is the present President. 

Mr. Sueewan. The present President? 

Mr. FINKELSTEIN. Being a member of the opposite political party, 
may I suggest that it was the last President. 

Mr. Roosgrvett. I think both of them. 

Mr. SHeexHan. Both Mr. Truman and Mr. Eisenhower have done 
the same thing. 

Mr. Finxetstei1n. As a matter of fact, there is a law on the books, 
a tax law called the ‘“Truman amendment.” 

Mr. Roosrvett. I think we had better get back on the subject. 
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Mr. Sueenan. The reason I am asking about that subject, Mr. 
Harbach, is, beside the possibilities of ASCAP performing a job or a 
duty for writers who want to make writing and song composing their 
life work, it also seems to partake of things that we have commonly 
ace epted into our world today, such as seniority, which the labor 
unions do—you do not lay a man off until first dete rmining how long 
he has been working, and you try to give preference to the people who 
have been at the job the longest; is that right? 

Mr. Harsacn. That is right. 

Mr. SHeeHan. And you sort of do that in ASCAP. 

Mr. Harsacu. As I explained before, that is our accumulated 
earnings fund, that depends upon the number of quarters you have 
been actively engaged as a member of ASCAP. 

Mr. SHepHan. And we do the same thing on a similar principle in 
our Government with the civil service laws where we try to protect the 
workers who have been in the service the longest. Those are ordi- 
narily the fellows who should be laid off last. 

And ASCAP sort of does a similar job, as you savy, in this one fund, 
in trying to protect the lifelong writers and workers so that they go 
up the ladder slowly and down the ladder slowly; is that right or 
wrong? 

Mr. Harsacu. They go up faster than they go down in ASCAP. 

Mr. SuHeeuan. I cannot help but make one observation: I noticed 
when you were bragging about your more than four score of years, 
and you talked about fading away, | just wondered whether you would 
want to amend General MacArthur’s very famous statement to read 
something like: “Old soldiers and old musicians never die, they just 
fade away.”’ 

Mr. Harsacn. I am afraid that is tragically true. 

Mr. SHEEHAN. That is all. 

Mr. Harpacu. I might say on that line, just to show how old | 
am, I am just one handshake away from Mr. Lincoln, and I will 
explain why. Any man who shakes my hand is only two handshakes 
away from Lincoln. When I entered Knox College, old Dr. Newton 
Bateman was then president, and he at one time was the superin- 
tendent of schools of Illinois, and had his office directly across the hall 
from Mr. Lincoln in Springfield, and they knew each other and were 
great pals. Lincoln used to call Dr. Newton “Little Newt.”’ He was 
a very short man, and they were great pals. Lincoln used to take 
his speeches over to Dr. Bateman to see if the grammar and spelling 
was right. And Dr. Bateman at that time, the year | entered as a 
freshman, went out and Dr. John Houston Findlay, whom you perhaps 
have all heard about, became president of Knox. As a matter of fact, 
I delivered the address of welcome on the part of the students, and 
I remember distinctly hearing Dr. Newton say to Dr. Findlay, ‘““You 
are now shaking hands with the man who was the last one to shake 
hands with Mr. Lincoln when he left Springfield for the last time.”’ 

And I have shaken Dr. Newton’s hand, so I am just one handshake 
away from Lincoln. 

Mr. SHEEHAN.’ Remind me, Mr. Harbach, to shake your haad. 

Mr. Harpacu. It will be a pleasure. 

Mr. SHeenan. I can see some of the reasons for your greatness 
because of your education in the great State of Illinois. 

Mr. Harsacn. Yes. 
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Mr. Roosrevetr. Mr. Moore. 

Mr. Moore. | believe that is an offhand plug. Mr. Harbach, I 
have been lookiag over the minutes of the September 28, 1951 , meeting 
which have been submitted here this morning. And I would like to 
direct several questions to you with respect to that meeting. 

Mr. Harsacu. All right. 

Mr. Moors. As I understand it, that meeting was called as the re- 
sult of a petition by a percent of the membership of ASCAP. 

Mr. Harsacu. That is correct. 

Mr. Moore. And may | inquire as to who the driving force or who 
the individual was behind the collecting of the signatures to call this 
meeting? 

Mr. Harpacu. That was Mr. Lengsfelder. 

Mr. Moore. And that being the same individual that has pre- 
viously testified before this committee of the House of Representatives? 

Mr. Harsacu. The same Mr. Lengsfelder. 

Mr. Moore. The same individual? 

Mr. Harpacu. Yes. 

Mr. Moors. Now, with respect to the meeting itself, at that time 
you were president of ASCAP, I believe. 

Mr. Harpacu. I was, yes. And I was chairman of the meeting. 

Mr. Moore. Basically, is it fair to say that the meeting came about 
as a result of a resolution which had been forwarded to you by Mr. 
Lengsfelder which had as its purpose changing the consent decree 
that ASCAP had entered into previously? 

Mr. Harpacn. Yes. That was the whole theory. He had a 
system that would—in order to have his system even talked about, 
first we had to ignore the consent decree and go back to our old— 
we had to start from scratch As a matter of fact, in his new system, 
he started right away to make subjective distribution. It had to be 
objective. ‘That was the only thing the Government told us. It 
must be objective, we cannot any more do this or that because I or 
someone feels that way. We have to apply arithmetic, to that thing 
which they call a performance e. 

And if you will notice, all through our present situation, that per- 
formance is also present in any equation that we have in our distribu- 
tion system. We never lose sight of the fact that everything depends 
upon performance. 

Mr. Moore. Would it be fair to say that at that time he wanted to 
go back to the old formula that was in use and negate the consent 
decree which was in existence? 

Mr. Harsacu. Well, a lot of us, I among them, felt very bad to 
think that we had to give up entirely our matter of judgment, because 
there were some things where a machine hurt terribly, whereas a little 
subjective treatment could have easily softened the situation. 

But we are allowed to do that in this sense: There is a certain fund 
that we can take to give—and this is with the consent of the Govern- 
ment—we can take a certain amount of money and use it in cases 
where the performance of that thing does not reflect the real impor- 
tance to the society. And we were glad to keep that in. 

Mr. Moore. And has that been done on occasion? 

Mr. Harracnu. Yes; that has been done and has been in operation. 
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Mr. Moors. Now, as a result of this meeting, which I believe was 
held at the Hotel Plaza, was a committee or anything appointed as 
a result of that meeting? 

Mr. Harsacu. I am so glad you brought that up. I forgot about 
that, which was the most important thing which happened in the 
meeting. At a certain point toward the end of the meeting, I made 
this announcement. Mr. Lengsfelder had a committee that he had 
chosen himself. So I said, “I shall be very glad if Mr. Lengsfelder’s 
committee will sit with our committee in deliberations from now on, 
on any changes or improvements that can be made in our classification 
system.” 

And I thereupon made the announcement, and I let him choose 
his own committee. And from there on we sat for months together, 
sometimes until 1 and 2 o’clock in' the morning, as a matter of fact, 
thrashing out this angle and that angle and this angle and that angle. 

Of course, the thing finally ended with Mr. Lengsfelder walking 
out of the situation, because even his own men did not seem to follow. 
And that is why it ended. 

Mr. Moors. Am I correct in saying that as a result of this Septem- 
ber 20 meeting, a committee was appointed of which Mr. Lengsfelder 
was a member? 

Mr. Harsacu. He was the chairman. It was his committee. 
You see, he became the spokesman for all members who were hurt by 
the change in the classification system, he became their spokesman, 
and he was supposed to have had a thousand members or so. As a 
matter of fact, their theory was to forget about the board and to go 
down to Washington en masse and demand the kind of a system 
that they wanted, feeling that the Government would speak to them 
and 7 amenable to them, where they would not be amenable to the 
board. 

Mr. Moors. And do I understand that that committee then met 
with your board? 

Mr. Harpacu. Yes, they met for months and months. 

Mr. Moore. On each and every meeting, was it for classification 
and distribution purposes? 

Mr. Harpacu. For the changing of clauses or the system—any- 
body who had an idea brought it before that group. The big trouble 
came, the big division came when he wanted his group to settle mat- 
ters and then bring it in to the board, and I insisted that we must 
confer together. The idea that I had in mind and everybody else 
had in mind was that this should be the result of a joint meeting of 
his group and the ASCAP board group. It was a large committee. 
We were anxious to get ideas not only from members of the board 
but from other members who cared to come into the picture. 

Mr. Moore. Then you did give Mr. Lengsfelder and his committee 
the proper form in which to being these grievances to the attention of 
the board? 

Mr. Harpacu. That is right. 

Mr. Moore. Now, did I understand you to say, Mr. Harbach, 
that that continued until sometime in the future when Mr. Lengs- 
felder quit or resigned from the committee? 

Mr. Harpacu. Yes. He quit because, he said, “I can do better 
alone.”’ So he then began to formulate a system of his own in which 
he had to examine our records. We were perfectly willing to let any 
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member, either of that committee or any other member, examine the 
figures in our classification system. But, unfortunately, he wanted 
more than that. He wanted to go upstairs where the books are kept 
and spend his time up there looking at this record and that record and 
so on, until finally people said they had no more time to do their work, 
he kept them so busy looking in this record or that record, and we 
insisted after this that he would see the records that the whole com- 
mittee would ask for and see them at the same time. 

And that, of course, was one of the things that brought the situation 
to anend. He felt very badly about that. 

Mr. Moore. Mr. Harbach, directing your attention to those days 
of 1950, 1951, and 1952, and the problems as presented, and the 
complaints as presented by Mr. Lengsfelder, and those which you 
have heard here in the last several days presented to this committee 
for consideration, as grievances against ASCAP, are they practically 
the same things that you had to dispose of as president during 1950 
and 1951” 

Mr. Harsacu. The thing has just simply been going around like 
a mill. The same things were talked about before the special com- 
mittee, during the committee, and ever since, it is the same old prob- 
lem. The main problem is the ground rule, where we try to soften 
this or soften that in order to prevent one member from getting an 
advantage over the others. 

Up at West Point they have a very fine honor system. That honor 
system is based mainly on this: No man can do something which 
gives him an advantage over anybody else. That is the theory of the 
whole thing. And that is the theory that we have sometimes in 
making our ground rules. 

Mr. Moors. May | just sum up by asking one further question: 
As a result of the petition in 1950 and the meeting that was held, you 
as president of ASCAP permitted Mr. Lengsfelder to name a com- 
mittee of his own members? 

Mr. Harsacu. That is right. 

Mr. Moore. And you permitted him to chair that committee? 

Mr. Harsacu. I did. 

Mr. Moors. And that committee had the privilege of meeting 
with the board? 

Mr. Harsacn. Yes, sir. 

Mr. Moore. And bringing to the board’s attention matters which 
they felt were unjust or unfair? 

Mr. Harpacu. Not the board as a whole, but the classification. 

Mr. Moore. The classification. 

Mr. Harpacu. The writers’ end of the board, yes. 

Mr. Moore. And as a result of that, as president you continued 
that advisory capacity in the Lengsfelder committee until Mr. Lengs- 
felder himself called it quits? 

Mr. Harpacu. He called it quits, but then went to work as a 
soloist, and that is where we got into trouble, because, as a matter of 
fact, 1 was perfectly willing to let him do anything he wanted, but 
there were other people on the board who thought that that was 
going too far, it was interfering with the work of our staff who were 
trying to keep records straight, and the result was that I told him— 
I think you have my letter referring to that, in which I said, ‘You 
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were supposed to do this thing in joint session with the rest of the 
committee.” 

Mr. Moore. Thank you very much, Mr. Harbach. 

Mr. Harsacn. I have a feeling that a great deal of our trouble has 
come from the inability to understand each other. As a matter of 
fact, somebody said that man is the only one of God’s creatures 
that has been given the gift of speech. But man seems to be the only 
animal that can’t understand each other; dogs with a sense of smell, 
seem to do much better. [Laughter.] 

Mr. Moore. Depending upon your political affiliation, I am sure 
that is true. 

Mr. Harsacu. The lack of understanding is the root, I think, of all 
the troubles of the world. 

Mr. Roosrvetr. Mr. Harbach, we want to thank you, all of the 
members of the committee, for your very great helpfulness today. 
We appreciate it, and we want to thank you for the time you have 
given us, and we want to all wish you the best of luck in the days to 
come. 

Mr. Harpacu. Thank you very much. I might say that, as I 
have suggested, I am quite a handshaker, and I am very proud of the 
different presidents whose hands I have shaken, beginning with 
Lincoln—I mean—cheating a little there— beginning with McKinle 4 
at the World’s Fair of 1893—I shook his hand. And since then I 
have shaken the hand of your father, before he was President, when 
he was the Governor of New York, up at Plattsfield. And I have 
also shaken the hand of your mother who has sat on committees 
with me. And I think the other day I had a chance to shake your 
hand. So now the circle is complete. [Laughter.] 

Mr. Roosrvetr. Thank you very much, Mr. Harbach. 

The committee will now hear from Mr. Frank Connor, president, 
Carl Fischer Publishing Co. Please raise your right hand. Do you 
solemnly swear that the testimony you are about to give before 
this committee will be the truth, the whole truth, and nothing but the 
truth, so help you God? 

Mr. Connor. I do. 


TESTIMONY OF FRANK CONNOR, PRESIDENT, CARL FISCHER 
PUBLISHING CO. 


Mr. Roosrvetr. Mr. Connor, we want to express our appreciation 
to you, too, sir, for coming down to represent the publisher members 
of the board at our request. We have some general questions whieh 
we would like to put to you, but we would also like to say if you have 
a general statement you would want to make first, we would be very 
happy to have you do so. 

Mr. Connor. Well, I think probably to give you some of my back- 
ground might be good to begin with. 

I came into this business from the banking field as treasurer—as- 
sistant treasurer and then treasurer, and with Mr. Walter Fischer’s 
passing about 10 years ago, I was made president. I found a company 
there that was started back in 1872, when Mr. Fischer’s father, the 
original Carl Fischer, was sent over here by Besson’s, one of the 
French instrument manufacturers to open up an instrument agency 
for them. He had been sent to England for 2 years, and then in 1872 
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he came over here. In finding the music available for the various 
orchestras at that time too difficult to play, he started to simplify 
and publish his own music. 

The company did a normal sort of a business and grew with the 
country, but the introduction of sound onto film, in the late 1920’s 
was a very severe blow. Up to that time, Fischer’s had supplied music 
to the various orchestras around the country, in about, I guess, 17,000 
or 18,000 theaters. The theater orchestra catalog that we had was 
cued from a single piano up to about a 90-piece orchestra, at Roxy’s, 
and so forth. All that business went out of the window, when sound 
went on film. 

Mr. Petrillo was engaged to try to save the jobs of the musicians. 
Of course we could not save the music that we used to supply, and 
it was a very severe blow to the company. 

Then when radio arrived in 1930 our catalog and company was 
bought by NBC, and the Leo Feist Co. was also bought, and both 
companies were put together, ours for a serious standard catalog, and 
Leo Feist for the popular catalog, and together we became the Radio 
Musie Corp. 

When Mr. Fischer found a year or so later that the radio people 
were only looking at us as a library, and not adding any new publica- 
tions, he bought the company back, and the Feist Co. was bought 
back, and later sold to MGM. 

So our company was bought back, and at about that time, in 1934, 
I arrived on the scene and found from a banking standpoint that 
here was a company that was practically out of business but didn’t 


realize it. We have had to refurbish and revamp the company ever 


since. 

As a company we have, not only our publication activities, which 
we wholesale, but we also have several stores. We have a retail store 
in New York, opposite Carnegie Hall. We have a store in Chicago 
where we also do a great deal of wholesale jobbing, and we have a 
store in Boston. We supply the New England territory from there, 
and the Far West from Chicago, as well as from New York, on our 
own publications. 

Now, our business at 57th Street is that of merchandising every- 
thing in music. We have a floor devoted to pianos, a floor for sheet 
music and phonograph records, radio, television, and other tape 
recording instruments, and an instrument department. 

I might say in passing we have an instrument company affiliated 
with us. When we became part of NBC, our instrument division 
being of no interest to NBC, was sold to another company in this 
country called the Conn Manufacturing Co. When the depression 
arrived, however, it had to be bought back by Mr. Fischer, and 
another man and is now an affiliate of ours. With it we are manufac- 
turing and importing instruments for sale to the schools of this 
country, along with our other activities. 

I speak of this because ASCAP is only a portion of our interest. 
But we were invited to become a member of ASCAP in the early 
1920’s, around 1924, I think, because they wanted some of the stand- 
ard publishers to come in there to augment the popular publishers. 

Now, in Europe the performing societies are largely the serious or 
classical composers and publishers. In this country, because of the 
use of advertising and the sponsoring of advertising by people who 
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wish to have their products brought to the attention of the public 
through such advertising, the popular music has become very active 
in broadcasting and other uses. So that ASCAP was largely initiated, 
dominated, and influenced by these popular writers and publishers. 

However, the Fischer catalog has a very large mass of material that 
is called serious or classical—well, the symphony orchestra material, 
the adagios, the minuets, all of the things that can be used by a broad- 
casting station in between the playing of the popular numbers. We 
also have many numbers that are used on particular occasions, such 
as Fourth of July, Mother’s Day, Memorial Day, and so forth. So 
that when I come to speak of availability, you will see that availability 
means the breadth of the catalog that might be available to a user 
of music when he is building his program. 

Now, to speak more directly about ASCAP, after we became mem- 
bers, we were given, as an inducement to join ASCAP, this thing 
called availability which acted like a bonus to compensate for the 
breadth of our catalog and get the infrequent number of playings for 
each title. But when that was changed from a subjective method of 
evaluation to 2 mathematical method in the last few years, our catalog 
has suffered materially. And yet I feel that, as Mr. Harbach has 
mentioned, the rules have been laid down for the good of the mem- 
bership—they may affect certain of us more than others, but we 
have to take it as it comes for the good of the whole. 

I would like to digress a moment to say that from my banking 
background, I don’t know of any organization that is as outstanding 
as this organization called ASCAP. I believe that many of us over- 
look its creat benevolent qualities. It is taking care of a lot of com- 
posers and authors and even people that are not members of ASCAP 
who, through the vicissitudes of life, are not in a position to take 
care of themselves any more. The welfare fund is a very active one 
and is a very private and secret one. No one knows of the work that 
they do except the few people that are directly concerned with it. 

Mr. Roosrvett. Is the welfare fund a voluntary fund? 

Mr. Connor. Well, the welfare fund is brought up before the 
classification committee. It is a separate fund. All the dues that 
are paid for membership in ASCAP are kept for the benefit of welfare 
use. 

I have a letter that 1 was very interested in when I found it in 
Mr. Fischer’s desk from one of the largest publishers in Boston, the 
Ditson Co., saying that they would not join ASCAP because they 
did not feel that it was necessary to have anything more in the way 
of fees than the purchase price of their music. Now, the purchase 
of music was the big field in the former days, but it is relatively 
nonexistent today. The publishing field is completely, or almost 
completely, dependent on broadcasting. And from the 17,000 
orchestras that we used to sell music to, most of those went out of 
business, and the orchestras that were left were the station orchestras 
that were broadcasting throughout the country, except for the major 
symphonic orchestras that are maintained in various cities. And 
now the schools are developing bands and orchestras, and a few of 
their graduates go into community orchestras as there is a place for 
them. 

But speaking to the point of how the use of music has changed, in 
that interim, during the depression, this industrial revolution affected 
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another group of people interested in the music industry; namely, the 
piano manufacturers. There used to be roughly around 150 separate 
companies manufacturing pianos. Now there is probably less than 
30 or 40. All those companies have suffered the attrition of this 
change in the use of music. 

Now, the next change that has come in the broadcasting of music 
is the doing away with the live studio orchestra, due to the high cost 
of maintaining it, and the substitution of the disk jockey, so that the 
use of music has changed now, again, to the use of records where that 
music has been recorded. This has hurt us again materially, because 
our catalog was never one that had a very large number of records 
made of it, and therefore our performances have suffered greatly. 

Despite all this, we have—and despite our reduction in our income 
from ASCAP, we have continued to work loyally with ASCAP, 
because we feel that for the large number of composers and authors 
and publishers there is nothing better. The BMI picture is un- 
fortunate, because it doesn’t do anywhere near enough, or as much as 
ASCAP does for its members. As Mr. Harbach mentioned, whereas 
it gives a short contract to a person that may pay quickly and a great 
deal, ASCAP, on the other hand, does not pay as much right away, 
but it goes along for the lifetime of the composer and his heirs, and is 
a very fine, worthy insurance policy. 

Now, I don’t know where you will find as fine an organization as 
ASCAP anywhere in the political world, in foundations, in the business 
world. This combination of men and women have gotten together 
to take care of their product and protect themselves against the user 
of music who, by the way, has the same problem of cupidity and 
avarice that anyone may have when they want to get as much as 
they can for as little as they can pay. Sometimes they have tried to 
tell composers when they broadcast music, ‘‘Well, we don’t need to 
pay you for this—think of the publicity you are getting. Your music 
is being broadcast throughout the country, and that will create a 
use and a possible sale of the sheet music,” 

That is all true, but they should be rewarded also from a monetary 
standpoint for any use of their music, especially as the sale as sheet 
music has dropped off so drastically, and that thought has prevailed 
generally, as the writers of music have been protected basically by 
our Copyright Act of 1909. While the Copyright Act is not complete, 
and there are many loopholes in it, and there are renewed efforts 
afoot now to try to make it more complete in order to protect the 
composer from all users of music, still it is the basic purpose of the 
constitution to encourage and protect the creative arts, 

When anybody is elected to membership on a board of directors or 
trustees representing other people, he assumes an element of trust 
that carries beyond his immediate self interest. I think that the 
members of the board of directors of ASCAP are constantly reminded 
of their position of responsibility. It has a very complicated system, 
and it is constantly growing. It will continue to grow. And as Mr. 
Harbach said, lots of these things come up as problems when we 
find certain advantages taken by some people to the detriment of 
the membership as a whole. When those errors arise, or those efforts 
to raid the amount of money that has been collected from the users 
of music, a correction must be found in some way. That has been 
the reason why the classification committees and the board as a 
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whole—both classification committees—have worked out a way 
of being fair. 

I, representing a serious publisher, feel that our serious publishers 
and writers, are very definitely in the minority. In Europe the serious 
composers and publishers are in the majority. But here we are willing 
to be in the minority because we feel that the popular people are 
carrying the torch, they are earning the big money, and they are 
trying to make a society that will benefit everyone. And we believe 
that by working with them, they will, through this sense of responsi- 
bility, try to make everything: as fair as possible to all classes of 
members. 

Actually that has happened, and where it has not happened, there 
have been adjustments to try to bring it about. 

On the board there are only 3 serious writers and only 3 serious 
publishers. We are very much in the minority. We have questions 
referred to us, though, that concern the concert and symphonic field. 
And while we have not collected as much as has been collected i 
Europe, because the symphony orchestras of this country; namely, 
the large major orchestras, are organized on a nonprofit basis, and as 
such projects are very expensive and usually run at a considerable 
loss each year on their operations. And yet we have tried to bring 
about a collection of fees for the performance of music there, just as 
the popular writers and publishers have been gradually educating 
the users of popular music to be willing to pay more for their com- 
modity. 

One of our basic problems originally was that the radio stations 
engaged and procured all of our music for their own use and ran the 
station as a sustaining program. Then they sold segments of that 
program to sponsors. 

When they put on large productions, they usually pay much more 
for the scenery of an extravagant production and much more for the 
more prominent actors and participants in that production. And I 
have always felt that they should pay more for the more prominent 
music of that particular production. But they don’t, because the 
station buys the music itself, on a percentage of its time charge, and 
then resells it to the sponsor of a particular program. We have lost 
our bargaining position there, and yet we have been willing to go 
along on it because it does keep the music going when there is no spon- 
sor, and for other reasons which get into too much detail here. 

The thing that I am trying to bring out is that we in the serious 
field are doing the best we can to bring more income from the users 
of serious music. Within the last few years the Boston Symphony 
and Philadelphia and other symphony orchestras have gone abroad 
and have found they have had to pay a percentage of their box-office 
receipts for the use of the music they tied: That has been a big 
help to us in educating them here that they must come over to a 
percentage basis for us. 

In fact, just within this last year, we have gotten acceptance on 
the part of the major orchestras to pay us a small uniform percentage, 
rather than the separate flat amounts to each one that required too 
many long, and therefore too expensive, negotiations for the small 
amounts involved. It has been very difficult to negotiate with them, 
because they have been procrastinating for years in their willingness 
to have that percentage attached to some fixed charge. It started as 








POLICIES OF ASCAP 409 


a box-office ratio—but when we talked box office they said, “Many 
of our tickets are sold on a subscription basis.”” So we finally moved 
it over to their budget as a whole, so that we could find something 
that would be normally a known amount each year. 

We hope in the serious field—as our music is used, to have a com- 
mensurate percentage paid for its use, just as the popular field has, 
through the years, gradually educated the commercial users of music 
to pay an adequate amount for the use of the popular music. Nat- 
urally none of us feel that we are ever being paid enough for what our 
services are, and that is only a human quality, and we would like to 
have more for it, because of our expenses, and so forth. 

The responsibility of any majority is just as apparent in this 
orgapization as it is in W ashington here, or in business of any kind, 
in all walks of life. The senior stockholders of any company have 
to make sure that they are taking care of the minority stockholders. 
| happen to be a minority stockholder in a company that is a closed 
corporation, and it is a very difficult situation, because under the laws 
the majority stockholder has complete say to run that company. 
And yet they are very alert to make sure that we are told of what 
they are doing and have our tacit approval. Namely, they have 
that sense of responsibility. 

All mimority interests are always curious as to what is going on in 
the majority. It runs through the political world, it runs through 
the busmess world. But I can say, and I have said before our annual 
meeting, at times when I have been chairman of the executive com- 
mittee, that I have never seen nor have I in any of my academic 
studying heard of an organization that is so well supervised as this 
organization called ASCAP. It is audited from top to bottom. | 
believe there are 16 roving auditors going around the country. It 
has an audit after the income is accumulated and collected at the 
main office—which is an audit by a separate firm of auditors. Every- 
thing possible within the organization is carefully scrutinized by the 
4 managers of the 4 divisions. And then it is supervised by the 
various officers, by the various committees of the board, including 
the finance committee and the executive committee, and then by the 
board itself. 

I don’t believe that the complaints of dissonant groups are ever 
overlooked. They are carefully considered. Not necessarily the 
complaints of this group that has brought about this hearing, but in 
previous complaints there have been people who have blatantly tried 
to take a wrong advantage of ASCAP by trying to get certain numbers 
played over and over again which would not be a fair across-the-board 
use of the music in the ASCAP repertoire. 

Now, this affects iirms like Fischer & Schirmer and the other pub- 
lishers tremendously, because our catalog, as I said at the outset, is 
largely a large quantity of maybe 40,000 or 50,000 titles that have 
been accumulated through the years of all of the classical works. The 
instrumentation is for the American orchestras. And when they are 
used by these various users of music, we get this reduced credit which 
is just as detrimental to us as the complaintants say they have suffered 
from. 

Actually, we are innocent bystanders, because—we cannot afford 
to go out and get our music plugged, as they say, in the popular iield. 
The serious neld is too general. We have too many numbers that 
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from their nature and length can only expect infrequent performance. 
If we put a man out to work on certain numbers, to plug them, it would 
be so expensive that it would be more than what we get from ASCAP. 
Our income from ASCAP has been reduced about a third from what it 
was before this new system went into effect. It is a case where we are 
suffering along with the others who have been reduced. And while 
the income that we get from ASCAP is probably only a tenth of our 
gross business, still it is a factor. We feel that it is something that 
we have to look to for the future. 

We are publishing a great deal of the contemporary music, writers 
like Douglas Moore, Norman Della Joio, Peter Mennin, Lukas Foss, 
Robert McGimsey, and many others of the current active writers of 
contemporary music. Of course we have a great deal of the Fritz 
Kreisler music, Heifetz music, the Edwin Franco Goldman music, the 
Sousa band music, some Victor Herbert, and a lot of the very fine 
music of the past. We publish a great deal of band music. 

Our largest catalog today is in the band field that gets hardly any 
commercial performance at all. It is used by the schools throughout 
the country, and, as you men may know, ASCAP does not charge 
the schools in this country. We do not charge the churches, or for 
any performance of a noncommercial use. And yet all of those 
sources of income in Europe are all charged for the use of music by 
the European Performing Right Societies. 

Mr. Roosrevett. Mr. Connor, about how many of your composi- 
tions in your catalog have accumulated 20,000 credits? 

Mr. Connor. I would say it would be under a dozen, I guess. We 
have a large number of works that are used once or twice a year. 
And that is why we have been penalized so by this system. 

Mr. Rooseve tt. I don’t want to interrupt you, but Mr. Sheehan 
has to be on the floor. 

Mr. Connor. Well, that is about my story. 

Mr. Roosrve tt. Thank you very much. We appreciate it. Mr. 
Sheehan, do you want to lead off? 

Mr. SHeenan. Thank you, Mr. Roosevelt. 

You are essentially talking here as a music publishing firm, is that 
not right? 

Mr. Connor. That is right. 

Mr. SHeesan. Who are you controlled by now, Mr. Connor? 

Mr. Connor. Controlled by now? 

Mr. SHeenan. Who has the controlling interest in your firm? 

Mr. Connor. The Carl Fischer stockholders, and they are largely 
employees and members of the Fischer family. 

Mr. SHEEHAN. Do any of the movie studios have a controlling in- 
terest in your firm? 

Mr. Connor. No, we are an independent company. 

Mr. SHeenan. In looking over the analysis given to the committee, 
it seemed to me, and you might explain the philosophy of it to me, 
that the publishers get an undue proportion of the funds. It is my 
understanding that the funds, when available for distribution, are 
divided 50 percent for the writers and authors and 50 percent for the 
publishers. 

Mr. Connor. After the expenses are deducted. 

Mr. SHeenan. Yes; I mean after the expenses of the association. 
It just seems to me offhand that the publishers get, especially in view 
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of the fact that you said one of the purposes is to foster the creative 
arts—it seems to me that the publishers get a disproportionate share 
of the funds. 

Mr. Connor. Well, I am glad you brought that up. I met Isidore 
Philippe in Paris last spring, who was 94 years old at the time. He 
has just passed on. He was one of the great piano teachers of the 
era. And he said, “Well, the composer gets 10 percent. You get 
90 percent?” To correct his thinking, and that of any others we give 
50 percent to the dealers. That takes 50 percent right away—after 
we have published a piece of music, 50 percent off of the list price is 
the price that we sell our music to the distributor of music, who is 
called the dealer, throughout the country. 

The net that we end up with on the printing leaves us sometimes 
less than the 10 percent that the composer gets—manufacturing costs, 
and so forth, are so high now. 

Mr. SHeenan. Well, I am not talking about that as much as I am 
talking about the distribution of ASCAP. I mean here is the end 
of the year and they have, let’s say for the sake of argument, $20 
million left. They proportion half of that, or $10 million, to the 
writers and to the authors, and then the other half goes back to the 
publishers. 

Mr. Connor. Yes. 

Mr. SHEEHAN. It would seem to me that the writers and the authors 
do the greatest bulk of the creative work, and yet the publishers get 
half of the funds. 

Mr. Connor. They do the creative work, but no song is of any 
value unless it is made available. And after it is made available, it 
must become accepted. And the publisher is the one that normally 
makes that available. The writer composes it and creates it, but the 
publisher then prints it and sends it around the country and then 
promotes its use, through various ways. We don’t actually use 
pluggers in the trade term of promoting music on the air, but we do 
use traveling men throughout the country who are introducing that 
song or that number to the various people that he thinks will use it, 
or to the dealers, hoping that they will promote its use also. 

Mr. SHeenAn. In other words, you are saying that with the work 
they put in, they are entitled to 50 percent of the split. 

Mr. Connor. We feel we could ask for even more with today’s labor 
costs. One of our printers is just going through 77—-B. He may have 
to go through receivership. The conditions in the industry are such 
that many music stores and other publishing companies are being 
offered on the market. ‘They can’t continue. 

I have found that with the attrition through this industrial revo- 
lution that we were perhaps on the wrong side of the street, the in- 
active side, let’s call it. I have been seeking a popular firm that 
would be in the more active field. And I have, for the last 5 years, 
or more, spoken to the various men at ASCAP, asking if they should 
ever hear of anybody that is interested in retiring or selling their 
business, or anything like that, that I would be interested in hearing 
about it. I have examined about half a dozen companies. I have 
found that the prices that they have asked are exorbitant, that 
when I figured out the price on the present worth of a dollar, the 
expected earnings are not enough to even repay the money that they 
are asking. 
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Mr. SHEEHAN. Have you any idea of the number of firms in America 
who could be classified in your category as music publishers? 

Mr. Connor. Yes. In the serious field or popular field, altogether? 

Mr. SuHeenan. Altogether. 

Mr. Connor. Well, there about 1,000 publisher members of ASCAP, 
and there are other performing right societies that have publisher 
members, so I would say another 500 to 600. 

Mr. SHEEHAN. You are guessing at 1,500 to 1,600? 

Mr. Connor. Yes. 

Mr. SHEEHAN. However, it is my information that of the money 
distributed by ASCAP to the publishers, approximately three firms 
get one-half of the money that is distributed to the publishers. Does 
that seem fair and equitable? 

Mr. Connor. Well, that is probably completely fair and equitable, 
because they have accumulated these older catalogs and have kept the 
music live and active. And that has been expensive. 

There is a company in Chicago named Gamble-Hinge Music Co. 
After the war they decided they had to sell part of their business. 
They offered their catalog of publications to us, but a popular firm 
bought it for the asking price. We had found that many of the things 
in the catalog were similar to publications in the Fischer catalog, and 
therefore we didn’t want to bid more than what we should bid for the 
things that were not in the Fischer catalog. So our bid was not as 
high as this other company’s was, and we, of course, did not get the 
catalog. 

However, it so happens that we have just acquired the remaining 
store business in Chicago, of this Gamble-Hinge Co. Having sold his 
catalog, he was able to carry on a few years longer but starting in 1949 
he went through further economic vicissitudes and finally receivership 
in 1954. The receiver tried to run the businsss for several years but 
late in 1957 offered it to us, and we have just bought the Gamble- 
Hinge Co., which is the retail merchandising of sheet music. 

I speak of this to show how the high costs of selling sheet music 
have forced merchants out of business, whereas the popular publishers 
who have acquired more catalogs have grown stronger. 

The three companies that you refer to have accumulated in each case 
several old catalogs, and they are very fine catalogs. You must pay 
for what you get. It is a case of their having the big songs. They 
have these marvelous titles that you heard Mr. Harbach mention, of 
his own catalog. I wish we had them. 

Mr. SHerenan. In other words, in spite of the fact that you are not 
one of the Big Three, you still feel then that the distribution is 
equitable? 

Mr. Connor. Yes, because it is done on a straight cross-the-board 
merit of the songs. It is not just the catalog, it is the song, and the 
number of them that are in demand for broadcasting. 

We used to have a subjective method of appraising the songs. 
When I first was put on the board, I think that we spent every Wednes- 
day afternoon, for 2 or more years, trying to appraise these catalogs 
from the subjective system of availability. Then the decision was 
made that it was too cumbersome to do that further. So many 
personal opinions got into the debates, i. e., if you give that song of 
his an A rating and this song of mine only B rating—and yet they are 
so close, they are not black or white, they are together in the middle, 
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like gray—that it becomes a human opinion. They decided that to 
be completely fair we should go to a mathematical system. __ 

Now, Fischer & Shirmer have been drastically hurt by this new 
system—Presser too in Philadelphia. 

Mr. Sueenan. You still want to go along with the system? 

Mr. Connor. Yes, because I would rather work it out on a fair and 
equitable manner and have them see it. We are obviously a minority 
there. And yet they see that. They see that they need our catalog, 
that we fill a niche of filling up the broadcaster’s time in between these 

opular songs, and thus enable him to keep open his station. There- 
ore, we are a part of the picture. 

Mr. SHeenan. Mr. Connor, if you would comment on this personal 
observation of mine, or maybe you may not want to comment—but 
when the first few witnesses were being heard here, I jumped to the 
conclusion that ASCAP was run in a sort of lackadaisical fashion, 
and there wasn’t very much in the way of good business practices. 
But now, after listening to both Mr. Harbach and yourself, especially 
when you say your committee was meeting every Wednesday after- 
noon, apparently a great deal of work goes on in ASCAP toward 
straightening out these various problems. Is that right or wrong? 

Mr. Connor. So right. It is a burden. I think actually the 
amount of work that is required is amazing. And I feel that the 
mea, the writers especially, are dedicated to a fair solution. They 
have a little more time than we businessmen have, and they go up 
there and work sometimes around the clock trying to figure these 
things out. And in addition, let me say—I am not on the writer’s side 
and don’t know all the details of the writer, but the writer classifica- 
tion committee always impressed me with a great deal of admiration. 
They end up by having a hardship fund. I don’t know what you call 
it actually. But if they find at the end of their classification that 
somebody has had too harsh a treatment, they have a fund that they 
try to use to make it up to him. 

Is that right? 

Mr. Finkeustern. Yes, that is the fund that Mr. Harbach men- 
tioned, the fund not exceeding $50,000 a quarter for reward to those 
compositions whose merit is not reflected by the performance of the 
compositions. There are some that just don’t get the play on either 
network or local radio, or in the symphony concert halls that do get 
plays—Muzak was mentioned or dancehalls—and for that purpose, 
those compositions are specially rewarded, but for an amount not 
exceeding $50,000 a quarter all told, for the whole membership. 

Mr. Connor. Now, I would like to invite you to come and see 
the inner workings of this ASCAP. It is in IBM operation plus. 
It is tremendous. And it is much better—and I think this—that 
the dissonant groups or the individuals who feel that they have been 
wronged have been given a very liberal hearing, as Mr. Harbach 
said—they sat with the committee. But in addition to that, it they 
were on the board and had the responsibility that those board members 
have, I don’t feel that they would come up with any different solution 
than has been given. 

Mr. SHenuan. Mr. Connor, one of my colleagues mentioned to 
me yesterday he thought maybe it would be a good thing if we went 
up to New York to find out exactly what the inner workings are so 
we could see ourselves how good or how bad a job is being done. 
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Mr. Connor. If I may say so, you will be glad you don’t have 
to do it. 

Mr. Roosevett. I might add at that point that the committee, I 
think, will come, provided we can shake the funds loose from the 
chairman of the committee. 

Mr. Steep. Mr. Connor, you mentioned song pluggers; how exten- 
sive is that activity in this industry? 

Mr. Connor. Well, in our field, the serious field, we send out new 
issues to the concert artists, and say, ‘Here are a few songs of the 
type you have been using in the past, and you may find interesting 
for your concert program this coming year.” 

Unfortunately, the concert world has been almost knocked out of 
business by television. Very few people—Jimmy Melton, Gladys 
Swarthout, all those fine artists have retired. There isn’t the call 
for them anymore. It is one of the tragedies of this industrial 
revolution. 

Now, we find very little demand for serious “art” songs. In our 
firm, we are publishing fewer songs than anything else. We find that 
the possibility of choral numbers and the possibility of school band 
numbers, for which we get very little reward from ASCAP—many 
of those things are used by beginning bands and other school musicians 
that have no performing opportunity, or are never performed for 
profit. ; 

Mr. Steep. Are you familiar with the activities of any others in 
your field in the use of song pluggers? 

Mr. Connor. Well, I think someone in the popular field would 
speak better of that than I. I know in a general way that the so- 
called pluggers are promoting songs, the new songs, and are hoping 
to have the record companies hear them and make records of their 
songs. Everything is with the record companies today. 

Mr. Steep. How much impact on this final determination for 
ASCAP distribution can the song pluggers incur? 

Mr. Connor. I didn’t hear you. 

Mr. Steep. How much effect can the activity of a song plugger 
have on what finally comes out of ASCAP? 

Mr. Connor. Oh, it is everything. If a composer is very well 
known, as Mr. Harbach, or other name composers, the record com- 
panies are probably seeking their material, especially if they have a 
current hit on Broadway. Then all of that recording may be done— 
like “My Fair Lady” was done by CBS. They took the whole musical 
score and put out an album. Now obviously they are going to play 
that album many times. They have spent a good many hundreds or 
thousands of dollars for it. 

But a single song—tlet’s take the example of a single song—if you 
issue one of those songs, your firm, your composer may know some of 
the men who may want to perform it, Perry Como or someone like 
that. But if not, it is up to the firm that publishes that song to get 
around to all of the possible users, and to encourage them to use the 
song, or to make records of it. 

Now, once you can get a record made, obviously your distribution 
is going to be expanded tremendously. And that is part of the cost 
of publishing a song. 

Mr. Streep. Are the firms making records—how are they affiliated 
with a publishing house like vours? 
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Mr. Connor. Well, no affiliation at all. There is no affiliation. 
We find in the standard field that they are but seldom interested in 
our numbers. We don’t waste their time or ours going to them to 
introduce a song in the serious field. They know what we have; they 
have our catalogs. If they are getting up an album of railroad songs 
or something like that, or Irish songs for St. Patrick’s Day, they come 
down. We had many people call up last week to know what we had 
for St. Partick’s Day. 

You may have seen in the Daily News, Sunday magazine section, 
one of our title pages. They wanted a story on St. Patrick’s Day 
music. And they must have gone to a lot of publishers. They took 
one of ours, I know. They had several used there. But that is how 
they do it. They go to us as a library, to find out what we have got. 

Mr. Roosrve.t. Mr. Connor, I have a few specific questions rela- 
tive to the operations of ASCAP which I would like to ask. 

Can you give me the breakdown of the 12 members of the Publishers 
Board? There are 3, as I understand you said, who represent serious 
music. Can ¥ou divide up the other nine? 

Mr. Connor. Yes, the 3 production publishers, and 6 popular. 

Mr. RooseveEtt. In the case of a 

Mr. Connor. You understand the word “production” is usually 
the production of musical shows. 

Mr. Roosrnve.t. Yes. In the case of the death or resignation of 
a board member, how is the unexpired term filled? 

Mr. Connor. By the board of directors until the next election of 
the membership. 

Mr. Roosrvett. And the entire board votes. For instance, if it 
is a popular member, the entire 12 select a popular member or do the 
remaining 5 popular members select the additional one? 

Mr. Connor. Well, it is usually a search to find someone that will 
take the position. And then he is nominated and elected by the full 
board. 

Mr. Roosrve._t. How are the members nominated for election to 
the board? 

Mr. Connor. Well, there is a slate that is set up of the present 
members, and then others who may wish to be put on the board may 
indicate that, and a nomination committee is set up and they must 
interview various people to see if they are available to serve on the 
board, and then a ballot is set up, and blanks are left in the ballot 
for anyone to put in whom else they would like. 

Mr. Roosrvett. Am I correct in the information which I read 
somewhere—and if I am not, please correct me—that the publishers’ 
ballot includes the name of the incumbent, if he wishes to run, and 
the name of one other person selected by the nominating board, and 
one blank space, whereas the writers have two names selected, besides 
the incumbent; is that right? 

Mr. Connor. Well, that could be, because they have more to elect. 

Mr. Roosrve.t. More to choose from? 

Mr. Connor. Yes. 

Mr. Roosrevett. Now, I am interested a little bit in relation to 
article 4, section 4. Each writer members of the society, as I under- 
stand it, has one vote for each $20 of income which he receives, and 
each publisher member has 1 vote for each $500 of royalty received 
during the previous calendar year. 
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Upon what basis was this amount arrived at, if you know? 

Mr. Connor. I don’t think that it is too far away from that of a 
normal corporation. Your large stockholders have more votes than 

our small stockholders, and the catalogs that represent a large num- 
ber of songs that they have in each catalog, and the use of the music 
in that catalog, determines the amount. I don’t see how you could 
do it any other way, and have a fair distribution. 

If you had it on the popular method, it would just be like you 
House of Representatives versus your Senate. You have to have a 
Senate setup to continue your balance with this problem of the large 
States—New York, Pennsylvania—and little Deleware and Connecti- 
cut have to have their position, too. 

Mr. Roosevett. In other words, you figure the writers as the 
equivalent of the House of Representatives and the publishers as the 
equivalent of the Senate? 

Mr. Connor. Well, there isn’t a complete analogy there. I went 
from the corporation to that. But they usually ask some of the, 
let’s say, minority interests on the board to get the minority viewpoint. 

Mr. Roosrve tt. What I was more specifically interested in—isn’t 
the $500 figure, which is considerably larger than the $20 figure on 
‘the writers’ end of it—is there any particular reason, or how was it 
arrived at at $500 instead of $300. 

Mr. Connor. Well, that is only as a unit, as a common denomina- 
tor. I don’t think it has any comparison. 

Mr. Rooservett. Except if you had $300 

Mr. Connor. You would have more votes for the larger catalogs 
and more for the others, but your general relationship would stay the 
same. It is mathematically in the same proportion, using a smaller 
factor or a larger factor; isn’t it? 

Mr. Roosrve.t. Well, except if you dropped it down low enough, 
of course, the smaller publishers would have the greater number of 
votes. 

Mr. Connor. Well, not proportionately. 

Mr. FINKELSTEIN. Just the reverse, I think, Mr. Chairman— 
proportionately. 

Mr. Roosevett. I see what you mean. Yes. I think you are cor- 
rect. 

By whom are the executive officers of the society appointed? 

Mr. Connor. The executive officers—they are elected by the 
board. 

Mr. Roosevett. They are elected by the board? 

Mr. Connor. That is right. 

Mr. Roosevett. And who selects the various other employees? 
You don’t have a general manager? 

Mr. Connor. No; we have four divisional managers. 

Mr. Roosevett. So the board appoints the divisional managers? 

Mr. Connor. That is right—as a board. 

Mr. Roosrvett. Each board appoints its own divisional managers 
and manages its own divisions? 

Mr. Connor. Well, they reappoint the continuing managers. I 
mean it is very hard to find men that have the tremendous amount 
of information that is necessary to cope with this problem. And 
unless there is some cause, you would not relieve any of those men. 
They are doing an outstanding job. 





' 
t 
} 
| 
{ 
| 
' 








POLICIES OF ASCAP 417 


Mr. Rooseve tt. The president is elected by the board; is that cor- 
rect? And the two vice presidents, the secretary, the assistant secre- 
tary, the treasurer and the assistant treasurer. They are all selected 
by the board? 

Mr. Connor. That is right. 

Mr. Roosevett. What are the standing committees that you 
mentioned earlier of the publishers board? 

Mr. Connor. Well, before going to that, the executive committee, 
I think, should be mentioned, and I think that is an excellent com- 
mittee. It is one that all new members are put on in order that they 
can immediately be indoctrinated with the workings of ASCAP. 
And it rotates. Each one goes on for 9 months. And as you come 
to your senior 3 months, you become chairman of that committee. 
The committee alternates between a writer and a publisher. At the 
moment I think it has 2 publishers and 1 writer. 

Mr. FINKELSTEIN. Two writers and one publisher. 

Mr. Connor. I just went off the committee, and now it is 2 writers 
and 1 publisher. 

Mr. Rooseve.r. And this is automatic? 

Mr. Connor. Automatic. 

Mr. Roosgve.r. There is no variation in it at all, as far as you 
know? 

Mr. Connor. No; that is automatic. 

Mr. Roosgevett. All right. Let’s go back to the other committees. 

Mr. Connor. Well, then the other committees 

Mr. Finkxexstern. Mr. Chairman, I think that your question was, 
What are the publishers subcommittees? I wonder if you meant 
that. These are the subcommittees of the board of directors. 

Mr. Roosrve.t. I see. The two boards work together on some 
of these standing subcommittees, then? 

Mr. Finxexsrern. If I may just clear the record 

Mr. Rooseve tt. I wish you would. 

Mr. FinKketstxIn. The board of directors consists of 12 writers 
and 12 publishers. These 12 writers serve as the writers’ classification 
committee, meeting separately, apart from the board of directors. 
And the 12 publishers serve as the publishers’ classification com- 
mittee, again, a committee of the board of the directors meeting all 
by itself, apart from the writers’ classification committee. 

Then there are the standing committees of the whole board. Does 
that clear it up, Mr. Chairman? 

Mr. Roosrvetr. Yes; I think that does clear it up. 

Clear up one other thing for me. 

Mr. FINKELSTEIN. Yes, sir. 

Mr. Roosrvett. Do the writers’ and the publishers’ divisions of 
the board appoint any of the employees separately, or is that still 
done by the full board? 

Mr. Finxketste1n. I know of no case—I know of no case where a 
committee appoints anybody. Appointments are by the board of 
directors, the entire board of directors. 

Of course, you have your management, but the ultimate responsi- 
bility lies with the board of directors. 

Mr. Roosrevett. All right. Now, the other committees, besides 
the executive committee, are what? 
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Mr. Connor. Well, first the classification committees. There is 
one on the writers’ and one on the publishers’ side. 

. oe have a finance committee, which is the committee of the whole 
oard. 

You have a foreign relations committee of the whole board. 

Mr. Roosrvett. When you say that, you mean the whole board 
acts as a finance committee? 

Mr. Connor. No; there are writers on it and publishers on it. 

Mr. Roosreve.t. And how many of each on that? 

Mr. Connor. I think there are 2 each; 2 writers and 2 publishers. 

Mr. Finxetste1n. We have furnished to this committee, your com- 
mittee, a list of all committees of the ASCAP board of directors. I 
wonder if the witness 

Mr. Rooseve tt. I think we do have that, but we don’t know how 
they are selected. 

FINKELSTEIN. Well, they are all selected—they are all ap- 
pointed by the board of directors at the board meeting that follows 
the election of the president. The election of the president is the first 
meeting in April, and the committee members are usually chosen the 
first meeting in May of each year. 

Mr. Rooseve.t. Now, how is the complaint committee constituted? 
I understand there is a complaint committee; is there not? 

Mr. Connor. Well, is that the relief committee you are referring to? 

Mr. Rooseve.t. No; the complaint committee. I believe that that 
it taken care of in article 14, section 4, also, which sets up a complaint 
committee. 

Mr. FINKELSTEIN. Yes. 

Mr. Roosrve.t. Which is to consist of five members;is that correct? 

Mr. Finxetsrern. If that is what the articles provide, it is correct. 
And you have the names of the members of the committee. 

Mr. Roosrevett. What I want to know is, How is that complaint 
committee set up? 

Mr. FinKkE.sTEIn. The same as all other committees. 

Mr. Roosevett. By vote of the board of directors? 

Mr. FINKELSTEIN. By vote of the board of directors at this meeting 
in May. 

Mr. Roosrvett. No specific term? 

Mr. FinxetsteIn. All committees except the executive committee 
serve for a year. The executive committee, all members serve 9 
months, and it is a rotating committee, changing every 3 months. 

Mr. Roosrve.ttr. What does the complaint committee do? 

Mr. Fivxeustern. I’m afraid the complaint committee has not 
done anything for about 3 years. 

Mr. Roosevett. Because it has not had any complaints? 

Mr. Finxetste1n. A proposed amendment was submitted to the 
membership to really give the complaint committee some teeth. That 
proposed amendment was approved on the publishers side’ by 77 
percent of the publisher membership; but in order for an amendment 
to carry, it must have a number of votes which, when added together, 
counting the writers’ side 50 percent, and the publishers’ side as 50 
percent—and you must do it that way because the publishers’ votes 
are $500 a vote and the writers 20 a vote—each 1 must count for 50 
percent—to pass an amendment there must be a percentage of 66% 
percent. 
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This amendment failed because of the writers’ vote being—no, 
although the publishers were 77 percent, writers were not sufficient to 
bring it up to the 66% percent. 

r. Roosrvett. The natural thing that arises in my mind is here 
you have a complaint committee. You have complaints. But the 
complaint committee has heard no complaints. 

Mr. FinkEtsTeIn. Mr. Chairman 

Mr. Rooseve tt. I am alittle in the dark as to that, and I am seeking 
enlightenment as to how that can be. 

Mr. Finxetstetn. The leader of the opposition, Mr. Chairman, was 
Mr. Lengsfelder. The primary cause for the amendment’s defeat was 
Mr. Lengsfelder and his group. It will be resubmitted in an effort to 
have a real complaint committee here. 

Mr. Connor. But to answer your question, the complaints are 
brought to the classification committee. 

Mr. Roosrvett. So the classification committee has really been 
doing the job of the complaint committee? 

Mr. Connor. There is no complaint that is ignored. We try to 
resolve every one of them. 

Mr. Finxetste1n. I think, Mr. Chairman, we are talking about 
different kinds of complaints. Complaints relating to distribution go 
to the respective classification committees. Complaints relating to 
activities that might be inimical—for example, and this is the real 
problem that the society faced, we must rely on records furnished to 
us by the broadcasting companies. We found that 

Mr. Rooseve.t. Let me give you an example. Suppose that there 
was a complaint about the manner in which the logging system worked. 
Wouldn’t that be a normal thing to go to the complaint committee? 

Mr. FrinxetsteE1Nn. It would depend on what the complaint was as 
to that logging system. 

I was going to bring up one about the logging system. Now, here 
was one where we found that reports were being given to the society 
of performances that actually didn’t occur. ane we wanted to get 
to the bottom of that. And we wanted to expressly give that func- 
tion to the complaint committee, and enable them to recommend to 
an outside body, to recommend, if necessary, the expulsion of any 
member guilty of that kind of practice. 

It is that amendment that I say was passed by—was approved by 
77 percent of the publishers, but not a sufficient percentage of the 
writers to carry it. And it is hoped that that will ie carried. That 
is the kind of thing that the complaint committee should investigate. 

But when a member says, ““My performances are not being logged 
in the ASCAP survey properly,” then first he goes to the clerical de- 
partment that has responsibility for the logging operations. 

Mr. Roosevett. I am not talking about that. I am talking about 
a complaint which would say, ‘I believe that the whole system should 
be different. Instead of logging it this way, we should set up a log- 
ging system which is entirely different.” 

Mr. Finxexstein. That should go to the respective classification 
committees. 

Mr. Roosrevett. Mr. Connor, I believe you are a member of the 
Board of Publishers Classification Committee because of being a 
member of the board. 
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Can you give me very briefly what factors the committee takes into 
account in fixing the status of a member as to the share of royalties 
to be received, as you understand the formula? 

Mr. Connor. Well, it is based on earnings of the songs that he has 
in his catalog, and those songs either show up or they don’t show up. 

Mr. Roosevett. Well, now, I read again from article 4, section 6. 
I believe that it says: 

The number, character, and prestige of works composed, written or published 
by such member, the length of time in which the works of the member have been 
a part of the catalog of the society, and popularity and vogue of such works, all 
to be determined in a fair and nondiscriminatory manner. 

How do you set up the prestige, for instance, of works? What system 
is worked out so that that is fair and nondiscriminatory? 

Mr. Connor. Well, that comes under the availability heading, 
and to give you the breakdown—of the 50 percent that comes to the 
publishers, 55 percent is divided and given to straight performances, 
active performances; 30 percent is given to the availability; and 15 
percent to the seniority. 

Mr. RoosEve.t. How is availability—— 

Mr. Connor. That is the question in point. 

Mr. Roosevett. Yes. 

Mr. Connor. In the old system, it was a subjective appraisal of 
the catalog. And it was based on the sitting down with these various 
men who perhaps know the field better than anyone else in the country, 
having lived with it and worked with it constantly, and they appraise 
across the board the value and the importance of the various songs— 
“Smoke Gets Into Your Eyes” versus “(Cuddle Up A Little Closer.’ 
And they will come up, as we did in those years that I spoke of, 
studying every Wednesday afternoon, with 14 to 20 songs in 1 catalog, 
of their “A” songs, and maybe 25 or 30 “‘B” songs, and so forth, 
until they get so complicated. We had all these catalogs before us, 
and we were working on a song—I remember one of them was a Boy 
Scout song, and other catalogs had songs that the Boy Scouts could 
use. And this they wanted to go all the way back and see what all 
the other catalogs had on that one particular subject. 

They felt just from the sheer exhaustion and the weight of this that 
it should go to a mathematical system. 

Now, to do that, they have taken a 5-year period and have divided 
it into quarters, and according to the number of your performances 
of your songs, there is an appraisal of your songs made as they are 
performed. The pluggers usually are working on their current songs. 
So they take the 5-year quantity of songs, and take out of that total 
the songs that are being worked on currently. And they usually 
allow 2 years. So they will take out from, say, let’s say, the last 5 
years, say 1952 to 1957—they will take out the songs that were first 
introduced in 1952 and 1953, and they will keep the remainder there. 
Then they will take out the songs of 1954 and 1955 and 1956 that were 
first introduced in those years, and keep the remainder. And those 
five remainders are then added up, and that becomes the availability 
figure for that particular catalog. 

Mr. Roosevetr. How is the seniority part of it apportioned. 

Mr. Connor. Well, somewhat similar, and yet a little different. 

They take a 5-year period, again, and divide it into quarters. And 
based on the total amount of all performance credits—they get a 
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quarterly average. And then they multiply this average by the 
number of quarters the member has been a member of ASCAP. 

They use that as that particular publisher’s seniority. And they 
add up all of the seniority points of all the publishers to get the com- 
mon denominator or average. And they divide that common d nomi- 
nator into all the money set aside for this 15 percent of the publisher’s 
50 percent, and they take the publisher’s particular portion for senior- 
ity and multiply it by that total, and that is his money portion. 

It is kind shemidinaion 

Mr. Roosever. I think I understand. 

Now, when this was set up, was there a public hearing held on it of 
any kind, or an opportunity given to the general membership to dis- 
cuss it? 

Mr. Conner. It was discussed for a considerable time. I think 
that everybody was aware of it. I would have to look up in the min- 
utes and other things to see how extensive that was. 

Mr. Roosevetr. Was that ratified by a vote of the membership? 

Mr. Finxetstern. Mr. Chairman, I think the articles of association 
indicate that the distribution system classification is the responsibility 
of the classification committee. 

Mr. Roosevetr. I know. What I am trying to get at is a specific 
point. 

As far as you know, it is not required, as counsel has pointed out. 
But has there ever been an actual ratification of the system by a 
membership vote? 

Mr. Conner. Let me say that that particular year I happened to 
have been elected vice president. And as vice president of ASCAP, 
I had to call a meeting of all the publisher members, and especially 
the serious publishers in this regard, because we were to suffer a 
diminution of what we would get under this new system. And I 
felt—we all felt—that they should understand it thoroughly. It 
was changing from the old system of availability and seniority to this 
mathematical system. 

Oh, it was discussed in the trade papers, too, for over a year or so. 
Everybody knew about it. And finally I asked some of the popular 
publisher members of the board to come and speak directly to these 
men. They had come from Philadelphia and Cleveland and other 
places. And I didn’t want them to hear it from me secondhand. 
I wanted to have them hear it from all of the publisher members 
who had been working this thing out subjectively and getting nowhere, 
it was so ponderous. And, therefore, they felt it should have to 
go to a mathematical basis. 

I might say in passing that many people criticized our firm, because 
they felt we had been a large firm once, but now we were a shell of 
what we had been, and here we were still getting the rating for avail- 
ability that we had had in our better days. 1 acknowledged that. 
That was apparent to me, just as well as it was to them. And as 
soon as this thing happened, we were very severely reduced because 
our numbers just don’t get the performances in quantity that the 
popular numbers do. That is the nature of our business. 

Mr. Roosrvetr. I come back to my original question. You do 
not know of any actual ratification of the system by a membership 
vote? 
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Mr. Connor. No. I don’t recall that. But as I say, it was so 
thoroughly discussed and so discussed in the trade papers for over a 
period of a year or more that I know I was being criticized, represent- 
ing Fischer, because I was getting more than I deserved, and so forth. 

Well, actually, when this thing came about, we held this meeting, 
and the publishers objected. Mr. Schirmer objected strenuously and 
felt that it was being unfair to him. But when he finally listened to 
all of the discussion of it and was aksed if he would come and sit in on 
the meetings and try to do it some better, in any better way, he said, 
“Well, what is there todo? I think they are right.” 

Mr. Roosreveut. Mr. Connor, there are two points which have been 
brought up. One, that some members of the board of directors are 
connected with firms who in turn are controlled by users of music, 
such as motion picture companies. 

Do you consider that there is any conflict of interest between such 
members sitting on the board as representing one side of the bargain- 
ing — and their connection with the users of music on the other 
side 

_ And if counsel will sit down and let the witness answer the ques- 
tion—— 

Mr. Finxexstern. I am sorry, Mr. Chairman, I must object to 
the Chair myself, stating the articles of association or suggesting that 
that ever happens. This is barred by the consent decree— 

Mr. Roosevetr. If counsel will sit down. 

Mr. Connor. I can answer that. 

Superficially you might think so. But actually if you sat there on 
the board, you would find no members of that board more alert to their 
responsibility. And in a discussion of things that come up between 
ASCAP and those users, those members retire from the meeting. 

Mr. Roosgrvett. They retire from the meeting? 

Mr. Connor. They absolutely leave the meeting, when any dis- 
cussion comes up as to the negotiation as between the user of the 
music and the provider of the music or ASCAP. 

Mr. Roosrvett. Are the minutes of these meetings kept? 

Mr. Connor. The minutes of all meetings are kept. 

Mr. Roosevett. And are they available to any member of ASCAP 
on the publishing side? 

Mr. Connor. I never thought they wouldn’t be. If he is a mem- 
ber, he is welcome to read it. 

Mr. Fivxetstern. Mr. Chairman, the usual rules that prevail with 
respect to matters of this kind prevail here. If an application is made 
in good faith for an inspection of minutes on a subject that is relevant 
—and the member is asked what he wants to inspect—that permis- 
sion is granted, and the eats 7 who have appeared before you have 
had such inspection on relevant mattters. 

Mr. RoosEvett. My next question deals with the situation within 
ASCAP—which I am not saying does exist, but which we have been 
told exists—in which publishers can exert influence on the writer 
members of the board, because of the close association between the 
writer or the dependency of the writer on his publishing concern in 
order to be able to successfully market his product. 

Do you feel that there is any truth in that assertion, sir? 

Mr. Connor. Again I say superficially you might judge from 
appearances that it might be so. But actually, if you got in there, 
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you would see that those writers, too, are very alert to their respon- 
sibilities. And the publishers are, too. And the publishers, whoever 
you may be referring to, often say, ‘Well, I won’t answer that 
question. That is a writer question. Let them answer it.’ 

Many times the publisher members avoid speaking on something 
that they might be criticized or at least give the appearance of lead- 
ing the thinking of others. It is the responsibility of anybody in 
that position of any majority, to be careful. 

Mr. Roosevett. It has been said that on some occasions, when a 
rule by the classification committee is going to be changed, or a 
change is contemplated, that studies are made to determine what 
the results would be among the members. 

Has this ever been done with particular regard to ascertaining 
effects upon board members as far as you know? 

Mr. Connor. Not that I know of; no. 

Mr. Roosrvett. Has it always been in the overall? 

Mr. Connor. Not that I know of. I think in any intelligent 
survey of something, like a budget, you have to have a forecast and 
take a look at it and see what the results may be under such a ruling. 
You don’t want to start a new rule that will only cause greater hard- 
ships than you have got at the moment. 

Mr. Roosrvetr. And as far as you know there has never been an 
occasion in the meetings of the classification board on the publishers’ 
side when consideration has been given to the effect of a change on 
the board members concerned? 

Mr. Connor. Not that I know of, 

Mr. Roosrvetr. I believe these are called dry runs, or words to 
that effect. Are these dry runs—generally the results of them—made 
available to all members? That is, prior to their publication? 

Mr. Finxetstern. Mr. Chairman, I don’t know what dry runs you 
are talking about. I don’t know if the witness does. But I should 
like to have them identified, if you please. 

Mr. Roosrvetr. I suggest that maybe you might let him answer, 
counsel. That would be up to him. 

Mr. Connor. If there were such, I don’t see where there would be 
any objection to having such a discussion, because that would give 
you an opinion that might be very valuable. 

I know that management has been very sympathetic in trying to 
resolve the complaints as they have been brought up, and I think that 
in attending the general meeting, the annual meeting of ASCAP, you 
hear certain dissonant individuals who get up and try to take up a 
great deal of time talking. And as Mr. Harbach said, he has invited 
them to come in and help him. 

Now, what more can you do? As I say again, I think if they have 
the job to do—I admire the men that do this job, exempting myself— 
but coming into it as a younger man, I have been impressed by the 
brilliance and the amount of depth of understanding and know-how 
that has been exhibited by that board of directors. And some of the 
men are well into 70 and 80, and their knowledge is acute and active, 
and their knowledge of the catalog is up todate. It is very impressive, 
very impressive. And I would challenge anyone else to do better. 

Mr. Roosrvett. Mr. Connor, one final question. 

Mr. Connor. May I say~—there was a time when there was a big 
effort made to try to find another general manager. And it is a very, 
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very difficult problem. We just could not find anyone that would be 
capable of doing as well as the four divisional managers do. 

Mr. Roosrve.t. Would it be fair, Mr. Connor, to say, then, that 
in your opinion, the system cannot be simplified to any great extent 
and still reflect the principles which you have enunciated as being 
necessary in order to get fairness and equity im,the distribution of the 
fund? 

Mr. Connor. Not that I know of. But if it came up, I think we 
would all welcome a simpler system. It is tremendously difficult. 

Mr. Rooseve.tr. Mr. Steed? 

Mr. Streep. Mr. Chairman, I just want to ask one question off the 
record. 

Mr. Rooseve.t. The question will be off the record. 

(Discussion off the record.) 

Mr. Roosrvetr. Back on the record. 

Mr. Connor, I want to thank you for your appearance before the 
committee. You have been most helpful to us. And believe me, the 
members of the committee, starting out from scratch, are getting a 
very liberal education, and we appreciate the education you are 
giving us. 

The committee will stand in recess now, until 2:15 this afternoon. 

(Whereupon the committee was recessed at 12:35 p. m., to be re- 
convened at 2:15 p. m., the same day.) 


AFTERNOON SESSION 


Mr. Roosevetr. The committee will be in order, please. 

The committee will open the session this afternoon by hearing 
from Mrs. Natalie Kissel, who is in charge of the program depart- 
ment of ASCAP. 

Mrs. Kissel, will you come forward. Will you raise your right hand, 
please. Do you solemnly swear that the testimony you are about to 
give before this committee shall be the truth, the whole truth, and 
nothing but the truth, so help you God? 

Mrs. Kissex. I do. 


TESTIMONY OF MRS. NATALIE KISSEL, PROGRAM DEPARTMENT, 
AMERICAN SOCIETY OF COMPOSERS, AUTHORS, AND PUB- 
LISHERS 


Mr. Roosrvett. Won’t you make yourself comfortable. Our 
counsel, Mr. Dawkins, has a number of questions which he would 
like to ask you. I believe that most of them will bear directly on the 
program department work which you do. 

However, if you feel that there is any question which is outside of 
that, do not hesitate to just say that you do not feel competent to 
answer that. 

Mr. Dawkins, go ahead. 

Mr. Dawkins. Will you explain to the committee first the general 
functions performed by your department, Mrs. Kissel? 

Mrs. Kissev. The general function of the department is the alloca- 
tion and computation of performance credits for subsequent distribu- 
tion to our writer and publisher members. 
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Mr. Dawkins. From how many different sources do clearance 
sheets come in to your department? I mean general sources. For 
instance, networks as distinguished from local stations or otherwise. 

Mrs. Kisseu. We receive the programs from the radio and television 
networks. 

Mr. Dawktns. Do you also receive clearance sheets from what are 
called per programs program stations? 

Mrs. Kisset. We do get the actual logs from the per program 
stations. 

Mr. Dawkins. Approximately how many per program stations 
report to you in that fashion? 

Mrs. Kissex. About 16, I would say. 

Mr. Dawkrns. Normally, how long do you keep the clearance 
sheets that you receive before they are discarded? 

Mrs. Kisset. About 3 years. 

Mr. Dawkrns. You said that your department did, I believe, the 
allocation of credits. Are those credits normally computed in your 
department and entered on clearance sheets? 

Mrs. Kisseu. Would you mind repeating the question. 

Mr. Dawkins. You receive the clearance sheets from the network 
and per program stations. Do you normally, in calculating the cred- 
its, enter those upon the clearance sheet before they go into the next 
step of computation, and so forth? 

Mrs. Kissev. If I understand you correctly, you are inquiring into 
the procedure of analyzing the programs? 

Mr. Dawkins. That is what I am asking about. I am just asking 
at this point, in the ordinary computation of credits to be given, you 
take the clearance sheet and enter on it beside each item on it what- 
ever credit is to be given? 

Mrs. Kisser. Well, that is correct. Each title is coded. We have 
a file for each composition performed at least once, either in the radio 
or television field. A performance record is made, indicating the 
title which is coded for the purpose of tabulation on IBM machines, 
indicating composer, author, and publisher, with their respective code 
numbers. And the title is identified as to composer and publisher, and 
its respective code number is entered on the program. 

Then, of course, the credits are computed, and those credits are 
also indicated against each title. 

Mr. Dawertns. In that connection, Mrs. Kissel, in 1956, I believe 
in Octeber, if my memory serves me, there was a change in the credit 
to be allowed on background music. I believe prior to that time 
the credit allowed was either one-one-hundredth or one-one-thousandth 
for background music, at least as far as the published rules would 
show. 

Does that correspond to your recollection? 

Mrs. Kissex. That is right. 

Mr. Dawkins. I would like, if I may, to show you a photostat of a 
clearance sheet. For example, here is an item designated—used as 
a tag. This is on exhibit 78. Next to the name of the publisher of 
the jingle there is a checkmark, on the left side. 

Mr. Finketste1n. May I ask Mrs. Kissel whether those notations 
there are her notations? 

Mrs. Kisseu. I would like to identify this program and say that 
the program does not seem to be complete, to begin with. It looks 
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like a program that we ordinarily receive—it looks like CBS. How- 
ever, ao must be more sheets than that. 

I would also like to indicate that I cannot vouch for the figures at 
this time being made in the program department, and the checks— 
there is a certain way that we put them that I can distinguish. 

Mr. Dawxtns. May I ask, subject to further proof as to the com- 
plete identity of this with the record 

Mr. Finxeustern. May I ask whether whoever submitted this 
document states that that is a photostat of something in the ASCAP 
files? May I ask whether someone would say that it is or is not? 

Mr. Dawkxtns. May I state to the chairman that this is an exhibit 
that was entered into the record, offered into the record by Mr. 
Lengsfelder during his testimony. That is the extent of my knowledge 
concerning it. 

Mr. Roosevetr. It was submitted as what? 

Mr. Dawkins. Submitted as samples of clearance sheets that were 
computed by ASCAP. 

Mr. WernsteErn. I understand that it is an exact photostat copy 
of an ASCAP record taken from ASCAP’s files. 

Mr. Finxewsrein. Including all notations that appear on that 
photostat; is that your claim? 

Mr. Wernsrern. | understand it is a photostat of a copy made from 
ASCAP’s records. 

Mr. RoosEve tr. So it is not claimed that all the marks there are 
marks that are shown in ASCAP’s records? 

Mr. WernsteErn. I understand that all the marks were made from 
the original copy the same way. 

Mr. Finxexstern. Is it a photostat of the original copy with the 
marks on it, on the original copy? 

Mr. WernsrEIn. I understand it is a photostat of a copy which 
was made from the original in ASCAP’s files with all the markings. 

Mr. Finxetste1n. Then this does not purport to be a photostat 
of the thing in ASCAP’s file? 

Mr. WeinsTe1n. Of a copy made from the original. 

Mr. Finxetstern. But not by photostat? 

Mr. Weinstein. Not by photostat. 

Mr. Roosgve tt. I think it cannot be assumed, therefore, that the 
marks are the marks on the original. 

Mr. Dawkins. May I suggest to the chairman that I would like to 
proceed subject to final determination as to whether or not this is an 
accurate copy of an ASCAP record—subject to that future deter- 
mination. 

Mr. Roosrvett. Subject to counsel comparing it with the original 
in the ASCAP file. 

Mr. FinkeLste1n. We got a copy of this last evening, and we have 
been trying to get a copy, and apparently this is 

Mr. Roosgvet. Well, counsel, I think we can settle that by having 
our counsel compare it to the original in the file, which he will do in 
a few days. 

Mr. Dawkins. Mrs. Kissel, a checkmark beside the publisher’s 
name would indicate what credit? 

Mrs. Kisseu. That the composition was given full applicable credit. 

Mr. Dawkins. And the figures to the right would indicate fractional 
credits? 
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Mrs. Kissex. That is right. 

Mr. Dawkins. Then the date of this is June 28, 1955. At that 
time it is my understanding that the published rules of the society 
would have called for one-hundredth or one-thousandth credit. 
And I am asking, if actually a full credit was given to these jingles 
which appear on this sheet, would that have been in accord with 
the published rules at that time? 

Mrs. Kisser. The composition you pointed out to me does not 
appear to be a jingle on the program. 

Mr. Dawkins. In my ignorance of music, Mrs. Kissel, it is en- 
titled—I am sorry, it is entitled as a tag. And there are also jingles 
on this sheet which have fractional credits. 

Mrs. Kisseu. Yes. 

Mr. Dawkins. Would « tag under the published rules at that time 
have warranted a full credit, or would it have been in the nature of 

Mrs. Kissex. I would hesitate to give a definition to just a tag as 
you specified. I think we should look at it in terms of the program 
in which it was used. And the program is, ‘On Your Account.”’ The 
composition “‘Lucky’’ was used in that connection. I do not know 
if you are familiar with the program. 

Mr. Dawkins. No, ma’am. 

Mrs. Kissev. But the composition was used in a featured sense 
rather than in a cue or tag background sense. 

Mr. Dawkins. Maybe I can reach it this way—— 

Mrs. Kissev. This was the interpretation put on that program at 
that time. 

Mr. Roosrvett. In other words, Mrs. Kissel, as I understand it, 
it received a full credit from you because of the fact that you con- 
sidered it to be a feature rather than anything else? 

Mrs. Kissreu. That is correct. 

Mr. Dawkins. Is the determination of what the chairman has just 
designated as a feature, a subjective determination, or did you have 
written instructions covering the making of such determinations? 

Mrs. Kissext. Well, it would be almost impossible to put such deter- 
minations in writing with respect to each and every program broadcast 
or televised. We have to use our judgment to the best of our ability, 
and in case of question, refer it to the management, who in turn would 
refer it to the various committees for the determination. 

Mr. Roosevett. But normally that is subject to your judgment? 

Mrs. Kissru. That is correct. 

Mr. Dawkins. There has been testimony here, Mrs. Kissel, that the 
20,000-credit rule which was announced, | believe in October of 1956, 
had been put into effect actually for some time prior to the time that 
the published announcement was sent to the membership of the 
society. Do you have any knowledge of that? 

Mrs. Kisset. Do you mean 20,000? I thought you said 50,000. 

Mr. Dawkins. I am speaking now of the rule under which back- 
ground music which has accumulated 20,000 credits receives a higher 
credit for individual performances than it would if it did not have the 
20,000 accumulated credits. 

Mrs. Kissexu. To tell you frankly, I do not remember. 

Mr. Finketste1n. And I do not remember any such testimony, 
Mr. Chairmen. 

24463—5S——28 
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Mr. Dawkins. I think I will have to let the record speak on that 
question. 

Mr. Finxetste1n. Why do you not pursue it with the witness, if 
possible. I know of no such instance myself, and I may be confusing 
my own memory with a negative thing about the testimony. I 
remember no such testimany. I know of no such instance myself. 

Mr. Dawkxrns. But Mrs. Kissel can only give us her memory as to 
whether or not the rule which I have just described to you was actually 
put into effect and applied before October of 1956, when it was publicly 
announced to the membership. 

Mrs. Kisseu. If the order was put into effect in October of 1956, 
I will have to go back and say that, of course, we are analyzing the 
programs for a period 3 months prior to our distribution period. The 
rule went out in October of 1956—we would be applying it for per- 
formances prior to that quarter. 

Mr. Dawkins. Prior to that time? 

Mrs. Kisseu. That is correct. 

Mr. Dawkins. Thank you. Mrs. Kissel, take the next step in the 
procedures that are followed in the program department. When 
these credits have been tabulated or calculated on the clearance sheets, 
to what points and how many points are they transferred? 

I have in mind this: I do not want te confuse you. I am under the 
impression that they are then transferred to a publisher’s card under 
the composition name, transferred to a composition card for the 
publisher, and also to the writer, and a composition card in the writer’s 
file, four different points; is that correct? 

Mrs. Kisseu. Well, the procedure is this: When the program—and 
you have a sample of that program—that program is passed around 
the coding clerks, as I said, to identify the composition and to code it. 
The code indicated is the title code. Then, of course, the credits are 
computed for each composition, the program is completed and is 
passed on to the tabulating department. 

The key punch operators in the tabulating department punch all 
the information on what we call a detail card that gives us the code 
number, the date of performance, the network, the serial number of 
the program, the number of stations on which the program was 
broadcast or televised, the publisher credits—incidentally, each entry 
is considered one performance, the performance is indicated, and the 
publisher credits and the writer credits are indicated, for each title. 

The same title may have more than one performance, it may have 
from one up to any number of performances, let’s say between 20 or 
30 performances, and the final total is also computed by the tabulating 
machines for each composition. That is, the total, the publisher’s 
total credits and the writer’s total credits for each composition. 

Then the same card is used fer a subsequent listing of the publishers’ 
statements snd the writers’ str.tements. 

So there is no transfer of credits from one to another, no manual 
operation; it is all done on machines automatically. 

Mr. Dawkins. I take it from what you have already said that the 
determination of credits, of fractional credits, is made in your 
department? 

Mrs. Kissexu. That is correct. 

Mr. Dawkins. In the event you have any doubt as to the applica- 
tion of a rule in a particular circumstance, to whom do you resort? 








POLICIES OF ASCAP 429 


Mrs. Kissex. To Mr. Murray, who is in charge of all distribution 
departments. 

Mr. Dawkins. Do you keep records which show on which network 
or local station each composition has been performed? 

Mrs. KisseL. We indicate each network with a symbol, “C” for 
CBS, “N”’ for NBC, and each local performance by just one symbol, 
“1,” or now ‘‘S.” 

Mr. Dawkins. And that goes on to your permanent records? 

Mrs. Kissex. That is correct. 

Mr. Dawkins. Do you do the same thing with respect to records 
showing each performer and each program producer by whom a 
composition is used? 

Mrs. Kisser. I don’t think I understand the question. 

Mr. Dawkins. I am asking if you also keep permanent records 
that show with respect to each performance the performer and the 
program producer by whom the composition was used? 

Mrs. KissEx.* No; we do not. 

Mr. Dawktns. The reason I am asking that question is because of 
one of the rule provisions. I am referring now to the note to rule 6 
at page 6 of the current classification rules for writers. The note, 
you will see, refers to wholly different programs—‘‘Programs shall 
not be regarded as wholly different programs as used herein if they 
are presented by the same dominant personality, or if the musical 
content is determined by substantially identical or commercially 
affiliated persons or entities.” 

Now, in applying that I am just trying to ascertain the records 
that you keep and use for the purposes of applying a thing of that 
kind. 

Mrs. Kisset. We don’t keep any actual records, but we try to 
apply this rule to the best of our ability, subject of course to any ques- 
tions, as I said, that are referred to Mr. Murray and the committees. 

Mr. Dawkins. Well, actually, then, going one step further, in 
making the determination, which I understand is originally made on 
your part, how would you go about making the determination as 
described in the note that I read to you? 

Mrs. Kisseu. I will have to repeat the same thing again, to the best 
of our ability we try to do it, and then question the programs as they 
come to me, if the clerks cannot resolve the questions, they will bring 
them to me, if I can’t resolve them, I will go to Mr. Murray and he 
will take it up. 

Mr. Dawkins. Is it fair to say that what you are describing 
represents a subjective determination? 

Mrs. Kisset. Not necessarily. There are questions we can’t 
resolve, the clerks can’t resolve every single question that comes up 
on a program, I can’t resolve them all. We go to Mr. Murray, 
Mr. Murray will take them up with the committees, and they will 
give us their decision. 

Mr. Rooseve.t. However, Mrs. Kissel, am I correct that this is 
not automatically solved through a mathematical formula; there 
is some question of judgment involved? 

Mrs. Kissreu. That is right. 

Mr. Finxe.stern. If I may observe, this is a new rule, they are 
trying to work out the policy on it. I am not sure from my own 
observation that it is a permanent rule. 
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Mr. Roosrevett. When was the rule published? 

Mr. FinxeExsTEINn. I noticed it was sent to the membership on 
December 27, 1957—that is a pretty new rule, and they are still 
trying to work the thing out; I wouldn’t know the answer myself. 

Mr. Roosrvett. It was published the first time on December 27, 
19577 

Mr. Finxextstern. Mr. Murray says that they have these files since 
1953 of all programs on microfilm, and they are building up these 
records at this time. And where there is a doubt they refer to the 
records that they have. I wonder if you might not ask Mr, Murray 
about that, as Mrs. Kissel’s superior, you might get further, I don’t 
know. 

Mr. Dawkxrns. I was only asking how it was actually done. And as 
I understand it, Mrs. Kissel is in direct charge of the actual doing of it, 
the people under her do the clerical work. 

May I turn, Mrs. Kissel, to the sampling process that, I believe, is 
used on local stations as distinguished from network Stations. 

Could you tell me from the standpoint of the monitoring tapes that 
come in to you for analysis what the coverage of that is in terms of 
how many tapes, how much station time is covered, and so on? 

Mrs. Kisstu. On television we have 22 permanent locations in the 
major marketing areas, and the taping is done on the basis of 3 hours 
daily for television purposes. For radio purposes we have the same 
22 areas covered, and in addition to that we have about 14 roving 
monitors. And they again take a tape, a 3-hour tape daily. 

Mr. Rooseve.tt. What hours do those 3 hours cover? 

Mrs. Kisse,. Any hours; they change them. 

Mr. Roosrvett. They change them? They vary? 

Mrs. Kissei. Morning, noon and night, afternoon; they vary from 
day to day. 

Mr. Dawktns. Is that monitoring shifted among different local 
stations, or do they steadily monitor the same local stations? 

Mrs. Kisset. No; the roving monitors are all over the United 
States; I mean we will take a sample from any place at all—north, 
south, east or west, or the middle portion. The 22 permanent loca- 
tions are, as [ said, in the major marketing areas, and they take in the 
stations that are accessible. And incidentally, I might mention here 
that the schedule of these stations and the time at which the schedule 
has to be taken is made by Dr. Peatman outside of the society. 

Mr. Dawkins. About how long, Mrs. Kissel, does it take in your 
department to listen to and obtam the information you seek from 1 
of those 3-hour tapings? 

Mrs. Kissen. That is hard to tell. We have a device on those ma- 
chines which we call a “fast forward.’ The minute the listening 
clerk identifies the composition, he or she doesn’t listen any further, 
and goes on to the next song or composition. So that they can identify 
“Tea for Two” in 1 minute, in a half a minute, and go on to the next 
composition. They might come to some instrumentals that they 
won’t be familiar with that might take them a half hour to identify 

Mr. Dawkins. In other words, it is a variable thing? 

Mrs. Kisser. That is right. 

Mr. Dawktns. Would you venture an average? 

Mrs. Kisseu. It depends on the composition, as I said; if a work 
is a well-known work, it takes them very little time. 
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Mr. Dawkins. I understand that there are well over a million 
compositions in the ASCAP catalog. And I wanted to inquire about 
what proportion of the compositions that appear on these tapes your 
people are able to identify, or if you wish to state it conversely, are 
unable to identify? 

Mrs. Kissexu. It would be easier for me to say percentagewise. 
And I think the percentage of unidentified works will be less than 1 
percent. I think we tried one-quarter-—— 

Mr. Roosrvett. What happens if whoever is identifying the tape 
cannot identify the number? 

Mrs. Kisseu. If they cannot identify a number, of course, they 
consult—we have about 26 clerks now working on those tapes day and 
night, so that you see there are 13 at night, and if 1 person cannot 
identify it, of course, they play it for everybody to listen to it, they 
make every effort to identify it. If after that they still cannot identify 
the composition, they make up a card, what we call a lead card, jotting 
down the notes and the melody in question for future identification. 

And when that composition becomes identified, they go back and 
credit it. 

Mr. Roosrvett. What occurs to me immediately is that there must 
be some element of a possibility of human error in this kind of a 
system, not great, but at least present, whereas a completely accurate 
method woul be possible by taking the report of the station for that 
particular hour and getting the exact numbers played on that par- 
ticular hour on the station. Would you care to comment on that, 
Mrs. Kissel? 

Mrs. Kisset. May I ask my counsel if I can say what I want to say? 

Mr. Finxetstern. You go right ahead and say anything you want 
to. 

Mrs. Kisseu. I want to say, if we could depend on the accuracy of 
the logs as submitted by the local stations. 

Mr. Roosevetr. I mean, wouldn’t it eliminate all guesswork or all 
of the time and trouble? 

Mrs. Kisseu. It probably would, if we could depend on the accu- 
racy of the logs submitted by the stations. 

Mr. Finxetstern. That is exactly what I wanted to say, Mr. 
Chairman. 

Mr. Roosevett. What you are saying is that you don’t think that 
they keep an accurate record? 

Mr. Finxetstern. We know that, we have already tested it, we 
have already tested it. We have taped stations against the logs that 
we have gotten from them, we have taped the biggest station in the 
United States, and we have found no correlation whatsoever between 
logs submitted to us by per program stations that are supposed to 
pay on the music in this repertoire that they use, no correlation 
between what they reported and what our own tapes show, to such an 
extent that when we confronted the largest station in the United 
States with those tapes they said, ‘“Well, we had a poor program di- 
rector, we fired him, we would like to switch to a blanket license.”’ 

Mr. Wernstern. Mr. Chairman, the testimony—— 

Mr. Finketstern. That is testimony. 

Mr. Roosrvetr. I am sorry, that is not subject to rebuttal by 
you, Mr. Weinstein. 
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Mr. FINKELSTEIN. I made that statement under oath, Mr. Chair- 
man. 

Mr. Dawkins. Mrs. Kissel, could you approximate for me the divi- 
sion of credits that are accumulated in your records from network and 
per program stations as compared with your local monitoring; just 
an approximation? 

Mrs. Kissreu. Well, per program is very small. 

Mr. Dawkins. Your networks as against your locals? 

Mrs. Kissexi. Did you say credits or performances? 

Mr. Dawkins. I would be happy to have you state it either way, 
whichever is easier for you. 

Mrs. Kisse.. Suppose we take the performances; the ratio would 
be about 50—50 as between network and local. 

Me. Dawkins. tn terms of performances? 

Mrs. Kisse.. That is correct. In terms of credits, there again J 
think the ratio is about 50-50. In television, it is slightly higher in 
the networks but we are getting there, bringing it up to an even 
distribution. 

Mr, Dawkins. Mrs, Kissel, in the local station monitoring, do you 
know whether or not you get any duplications of network programs 
that you also get from the networks themselves? 

Mrs. Kissex. Currently, no. Prior to that we might have, but 
now we are not including the network programs in our local sampling. 

Mr. Dawkuns. Are you indicating there has been a recent change 
in the procedure? 

Mrs. KisseuL. That is more or less recent; yes. 

My. Finxensrei. Mr. Chairman, so that there may be no indica- 
tion that this is something secret, this was done on my instructions 
when I found the clerks were including network programs in the local 
survey. That referred to commercials. We include the network 
sustainings that are found on local programs. 

Mr. Dawkins. There is a problem that is a little puzzling on 
identification, Mrs. Kissel, and it is this. I am under the impression 
that in the public domain there are frequently quite a number of 
copyrighted arrangements of the same work, each copyrighted, of 
course, and I was wondering if you have any question in your mind as 
to whether or not there is an accurate identification of taped per- 
formances of such copyrighted arrangements where there may be 
several of the same basic work? 

Mrs. Kissev. Are you referring specifically to the taped informa- 
tion? 

Mr. Dawkins. | am referring only in terms of where a listener must 
listen to it and identify it as to what it is, and the author, and so on. 

Mrs. Kisset. Take Stephen Foster’s tunes, for instance, public- 
domain numbers, what the clerks would go by is this. Most of those 
performances are made from a record. And the announcer either 
announces the performer, which enables us to trace the records and 
thereby the publisher and the arranger, or they might, as a matter of 
fact, specify the label at one time, saying that the new record was 
issued and released for the first time, and they are playing it. If it is 
a vocal arrangement, the title would be changed, which happens 
frequently, when basic work is taken, new words are written and the 
title is changed, and the lyric in itself would give some lead to the 
clerks to identify it. 
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Instrumentation helps. The clerks who are analyzing those tapes 
are familiar with different types of orchestras and band leaders and 
their type of music. But there again you know that would be identi- 
fication through a performer. Other than that, if a public-domain 
tune is played, and there is no guiding information, you must admit 
it would be difficult to identify it for anybody. 

Mr. Dawkins. Perhaps I should have confined my questions in the 
first instance to where there is no identification accompanying the 
performance. Mrs. Kissel, I think it is clear from even just looking 
at the rules that there must be frequent need for interpretation of how 
they should be applied, or do you find any need for that in your depart- 
ment? 

Mrs. Kissex. Well, there are questions, there are questions, and 
we have frequent meetings with the management. At the meetings 
the members themselves come up and question us—Mr. Lengsfelder 
can vouch for this—we have to drag accounts and programs and take 
hours and hours, you know, just going through the records. 

Mr. Freedman will probably confirm this, too. So that when there 
is & Question either brought up by a member or by a staff, we wil) take 
time to analyze them and have them resolved. 

Mr. Dawkins. Well, when such an interpretation is finally deter- 
mined upon, is that interpretation reduced to writing in any way, 
or is it just left as being an oral instruction? 

Mrs. Kiss... Are you referring to any specific case, or a general 
interpretation? 

Mr. Dawkins. I am referring now to where you have taken a 
question concerning how this rule should be applied in these cireum- 
stances to whatever officials you go to. 

Mrs. Kissa. Usually if it is brought wp by a member, that member 
is notified of the decision. A letter is written and he is told. If it 
necessitates any adjustment, the adjustment is made. 

Mr. Dawkins. I am sorry, I wasn’t speaking really of adjustments 
at this point, Mrs. Kissel; 1 was asking whether, when in the per- 
formance of your own duties you find it maeenenny to seek from what- 
ever authority you go to for an interpretation of how a particular rule 
should be applied in a particular situation, when the question is re- 
mived, do you get any written instructions about it, or is it only 
oral? 

Mrs. Kisseu. Well, in application of the formula, if there is any 
question about it we do have to discuss it with the management to 
make sure that we have a clear understanding. The formula, I think, 
is clear the way it is written out. There might be some specific cases; 
that is why I asked you whether you are referring to any particular 
case. 

Mr. Dawkins. No; I was speaking generally, Mrs. Kissel. Then 
how do you convey to the subordinate in your department who must 
be applying the same interpretation the decision that was made and 
given to you? 

Mrs. Kissev. Well, my position on the ladder of administration is 
not as high as I am credited with in Mr. Freedman’s testimony, but we 
probably go through the same procedure as the board of directors goes 
through with their respective committees and the management and 
the legal department. In other words, within the program department 
there are various sections handling different phases of the work. And 
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usually there are 1 or 2 persons overseeing that the actual detail is 
performed correctly. And in case of a new formula, plan, or any 
instructions whatsoever, I get all these people together and instruct 
them or discuss the situation with them, and they in turn instruct 
their clerks to act accordingly, and to apply it as instructed. There 
are about 250 people in program and tabulating and all the various 
departments handling distribution of royalties, performance credits, 
and all that sort of thing. So it is impossible for me to get them all 
together and speak to them. I guess I have the same problem as the 
society has with their membership, and publishers and writers. 

Mr. Dawkins. Do I correctly interpret your answers as meaning 
that these directions concerning the applications of a rule are conveyed 
to you by word of mouth and by you in turn conveyed to your senior 
subordinates by word of mouth, who in turn convey it to those working 
under them by word of mouth; is that correctly stated? 

Mrs. Kisseu. The formula is in writing, the distribution formula, 
that is what we are mostly concerned with, that is the formula that we 
apply for our distribution. Now, then, any other discussions are 
verkal. 

Mr. Dawkins. I was confining my inquiry solely to the instances 
where you have your written rules that all the members have, but 
where it is necessary to get an interpretation from somebody as to how 
it should be applied in such circumstances? 

Mrs. Kissrev. That is verbal. 

Mr. Moore. Will counsel yield? 

Mr. Dawkins. Yes. 

Mr. Moors. Mrs. Kissel, are those instances not the exception 
rather than the rule? 

Mrs. Kissev. That is right. 

Mr. Moore. In the ordinary day’s work or a week’s work, what 
would be your best estimate as to the number of times that you would 
have to resort to the hierarchy to obtain a proper ruling or interpre- 
tation of a rule or how a formula would be applied? 

Mrs. Kissen,. With respect to interpretation of a formula, I will 
have to try and estimate that. 

Mr. Moorr. You have said it is the exception? 

Mrs. Kisseu. Once or twice would have to—once or twice, I 
would say, when the new formula comes out. 

Mr. Moore. Once a day, week, or what? 

Mrs. Kissex. No; just once or twice, period. 

Mr. Dawkins. Mrs. Kissel, here is an example of what I had in 
mind. In the writer distribution formula that is currently in effect, 
in rule 6, subsection (d)—that is the rule that has 4 different alterna- 
tives—in (d)—I will read it to you—it says that certain things will 
happen if 
there is an accumulation of at least 5,000 credits from wholly different programs. 


Now, if I were in your shoes I would want an interpretation of that. 
Did you get one? 

Mrs. Kissext. Wholly different programs? 

Mr. Dawkrns. Yes, ma’am. 

Mrs. Kissev. Again, as I said, we do it to the best of our ability, 
and get the accumulation of 5,000 credits from those programs. 
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Mr. Dawkins. Might I ask—maybe this is my personal curiosity— 
does that mean 5,000 credits each from a wholly different program? 

Mrs. Kisser. No. Once we get the performance, let us say, on 
the Arthur Godfrey program, that is it. We can’t take Arthur God- 
frey program again for the accumulation. 

Mr. Dawkins. Do your records show the facts that would be 
necessary for making the determination under that rule provision 
you are talking about? 

Mrs. Kisseu. I can’t answer that question. 

Mr. FINKELSTEIN. What is the question again? 

Mr. Dawkins. Will the reporter read it, please. 

(The question, as recorded, was read by the reporter.) 

Mr. Roosrve.r. Does counsel want to consult the witness to help 
her answer that? 

Mr. Finxexstrin. Yes. 

(Consults with witness.) 

Mr. FinKke.stTEIN. The witness is confused by this, Mr. Chairman. 
She is trying to tell me that she has already given an explanation that 
counsel for the subcommittee doesn’t seem to accept. 

Mr. Roosrvett. Then if I may suggest, let Mrs. Kissel give it 
again for the benefit of counsel. 

Mr. Finxexstern. I think that would be a good thing. I think 
she does have the explanation, and somehow seems to feel that it 
doesn’t impress counsel. I am sure she is mistaken. 

Mrs. KisseLt. You asked me how we can determine an accumulation 
of at least 5,000 credits from wholly different programs? 

Mr. Dawxtns. May I interrupt just a moment, Mrs. Kissel. My 
question really is, or was, do you have records that permit you to 
apply this rule which apparently requires a determination of 5,000 
credits from wholly different stations? In other words, do you regu- 
larly maintain records that permit such a determination? 

Mr. Roosrvett. Or programs; I think it should be programs, 
not stations. 

Mr. Finketsrein. The thing that bothers Mrs. Kissel is, she says, 
“The girls in my department know what the different programs are, 
they know that somebody named Taubman is the dominant person- 
ality behind a number of programs. We don’t have any chart,” 
she says, “and I don’t seem to be able to impress Mr. Dawkins with 
this; we don’t have to have a chart of these things, these girls all 
know it.” 

And that is what she has been trying to tell me. Why don’t you 
proceed and follow through on that? 

Mr. Rooseve tr. It would be fine if she would say what you said. 

Mr. FINKELSTEIN. She is reluctant to say it; you can’t help that, 
Mr. Chairman. 

Mr. Roosrvett. Why is she reluctant to say it? 

Mr. FinKEtstetn. I don’t know; somehow a ers scare witnesses; 
I wish you would follow it up and try to get at the bottom of it yourself. 

Mr. Rooseve tt. Let me try to see if I can help out a little bit, 
Mrs. Kissel. Do you or your girls have records from which they 
know for sure that where these 5,000 points have been accumulated ; 
do you have those records available? 
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Mrs. Kisset. We have actual records of performance credits going 
all the way back to the time that we started making distribution on a 
performance basis. 

Mr. Roosrvett. And these records are available to the girls? 

Mrs. Kissev. That is right; to the girls, in one form or another. 
It is done on machine br hand posted prior to that. So that the 
actual credits are there. Mr. Dawkins asked me about the wholly 
different programs, whether we have a record of those. We don’t 
have a record or chart or a schedule in our files. As I told Mr. 
Finkelstein, the girls are very familiar with the programs; they watch 
the programs, they work on the programs day in and day out, and 
they know who the dominant personality is, and on that basis we 
determine it. 

Mr. Dawkins. Then do I understand that it is largely a matter 
of memory on the part of the people who are doing the work— 
familiarity of memory? 

Mrs. KisseL. With respect to wholly different programs? 

Mr. Dawkins. Yes; with respect to wholly different programs. 

Mrs. Kissev. That is instilled in their memory. 

Mr. Dawkins. May I ask, do you have any substantial percentage 
of turnover in your staff on this? 

Mrs. Kissev. In our clerical staff? 

Mr. Dawkins. That is what I am speaking of. 

Mrs. Kisseu. Yes; we have quite a bit of turnover. 

Mr. Dawxrns. Do you give new people any sort of tests or instruc- 
tions, or where do they get this backlog of memory and familiarity? 
Is it through a long process of working in your shop? 

Mrs. Kissex. That is right. As I say, we have a turnover—and 
the reason I specify the clerical, I am referring to the lower class of 
clerical work—the higher bracket remains more or less stationary. 
People who have been with the society for anywhere from 8 to 20 years 
are still in the same 

Mr. Roosrve.t. Do you conduct a training school to be sure that 
you have qualified people to do this job? 

Mrs. Kissev. Training school? 

Mr. Rooseve tt. For instance, supposing somebody unfortunately 
dies, and you have to replace them, where do you get this type of a 
fascinating individual? 

Mrs. Kisseu. We usually have more than 1 person in each section 
who is very familiar with the workings of that particular section, and 
I may have 2 or 3 or 4 people in each section, take allocation of credits, 
or research, or listening people, coding; it goes all the way through. 

Mr. Roosevett. In other words, you actually think you have the 
equivalent of apprenticeship training so that there are people in train- 
ing to step up to these other jobs? 

Mrs. Kissev. That is right. 

Mr. Roosreve.t. How long does someone have to be with the organ- 
ization to be able to qualify for this type of work? 

Mrs. Kissex. For computation, are you referring to computation, 
now? 

Mr. Roosevett. Yes; or any of these more difficult positions? 

Mrs. Kissgeu. I would say anywhere between 6 months and a year. 

Mr. Roosrve.tt. You mean you learn to do all this in 6 months to 
a year? 
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Mrs. Kissex. To be on their own completely without spot checking 
of any kind. 

Mr. Dawkins. Mrs. Kissel, do you have any written guidance 
which you turn over to your clerical employees for their use in making 
credit allocations and so on? 

Mrs. Kissev. Well, the formula is what they use, distribution 
formula. 

Dawkins. There are no'special guidance manuals of any kind 
used? ; 

Mrs. Kisseu. No. 

Mr. Dawkins. There has been testimony from time to time that 
adjustments are made with members who didn’t receive the number of 
credits that they perhaps felt that they were entitled to. When such 
adjustment is made, does it affect the work in your department in any 
way? 

Mrs. Kisseu. Tremendously. 

Mr. Dawkxrns. Do you participate in any way in the negotiations 
that may precede adjustment? 

Mrs. Kissex. Do i personnaly? 

Mr. Dawkins. Yes. 

Mrs. Kissex. In part, I would say, I get involved. 

Mr. Dawkins. From your experience, do you know whether or not 
these adjustments that are made ever operate retroactively? 

Mrs. Kisseu. There are various types of adjustments 

Mr. Dawkins. If I didn’t tie it down close enough I will be glad to 
do the best I can. What I am talking now about is where a member 
of the society comes in and says he didn’t receive, on whatever report 
he gets from the society, the credits to which he thinks he is entitled, 
and there is some discussion and finally perhaps a settlement of that 
is made, and he is to be given some additional credits. That is the 
type of thing that I am directing my question to. 

Mrs. Kisseu. I notice you rele to a settlement; that would be 
out of my jurisdiction. 

Mr. Dawkins. Well, strike the word “‘settlement,” and substitute 
the word ‘“‘adjust.”’ 

Mrs. Kisseu. In a normal routine adjustment, let us say—you refer 
to a specific one—when the credit the publisher or writer receives is 
less than expected, that matter is taken up with the management. 
We look into the matter—the reason I say I get involved in part, we 
supply the records as we have them, and any information the manage- 
ment or the classification committee might require. And that is the 
extent of my contribution. The rest is done through the management 
and the committee. 

Mr. Dawkins. Right. 

Mrs. Kissex. And then, coming back and instructing us as to 
whatever adjustment is necessary to be made. 

Mr. Dawkins. Those adjustments you have just been talking 
about, are they generally made in terms of the addition of specific 
number of credits to the particular complainants’ account, or are 
they in terms of a general instruction which requires you to reanalyze 
and reallocate according to a particular construction of the rule? In 
other words, I am trying to ascertain from you whether or not that 
type of settlement is in effect a bulk settlement or whether it is a 
settlement that is based upon a determination that certain credits 
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were wrongly omitted or indicated or whatever the case may be, 
and then you go back and recalculate the whole thing and reach the 
amount of credit that this determination would indicate he might 
be entitled to? 

Mrs. Kissev. It is hard for me to answer it, because as I say, 
questions of that sort are referred to Mr. Murray, and there are 
different types of adjustments. If it is a computation from frac- 
tional credit to a full credit, then we have to go back to the record 
and recompute it to get the right figure. 

Mr. Dawkins. Do you ever have such adjustments which are in 
terms wholly of a bulk settlement of simply adding so many credits? 

Mrs. Kissev. No; if it is a bulk settlement, that will be in the 
actual dollar amounts; is that what you are referring to? 

Mr. Rooseve.r. I think what counsel has in mind is—and I 
don’t think it is a fair question to ask you—if a writer, for instance, 
claims that he has $11,000 owed him, do you know of any case where 
you would have been given eight, without any consultation with you 
or any formal reply? I don’t know how you would have known that, 
so I don’t think we should press that question. 

Mr. Moore? 

Mr. Moore. I believe also that counsel attempts to elicit from you, 
how, if your actual computations in your department are challenged 
by a writer through the process of your organization, how he would 
go about that. That is, you give him your statement for it, and you 
tell him that “Auld Lang Syne” was played so many times, and he 
got so many credits for it, and he says, ““You are wrong: it was played 
many thousand times more than that.’ I believe that is what counsel 
is trying to dig into. How do you handle those situations? 

Mrs. Kisseu. We do get questions of thistype. Again, it depends— 
we will have to go back to our records and look at the actual program 
we have in our files, and see whether the composition was reported 
to us. If it was a network, whether it was reported by the network, 
or whether it was picked up by our listeners. In the case of a net- 
work, sometimes they omit to list the composition, then we get in 
touch with the network, and they go back to their records to see if it 
was performed—very often it happens that they don’t find the com- 
position in the records, in their logs. And therefore the information 
they submit to us stands. 

Mr. Moors. May I inquire of you how often do you find the net- 
work is in error as to their information as compared to the information 
that you tabulate in your department? Do you understand my 
question? 

Mrs. Kissex. Yes. 

Mr. Moore. I[ am trying to give you the opportunity to say that 
you have a whale of a good bunch of personnel up there. 

Mr. Finxetstern. Here is a witness who is lawyer shy, it seems. 

Mrs. Kissex. It would be awfully hard for me to say. 

Mr. Moore. May I continue, Mr. Roosevelt? 

Mr. Roosrvett. Yes, you may. 

Mr. Moore. In your department, as you tabulate, I think that 
we perhaps have sort of insulted your intelligence a little bit here 
today. This is actually purely a mechanical thing with you folks, 
is it not, from the standpoint that individuals or personalities do 
not enter into this tabulation at the point where you are taking off 
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the songs that are played or whatever it might be, personalities do 
not enter into it? 

Mrs. Kissex. No. 

Mr. Moore. In other words, if you are listening to one of these 
monitoring units, you take the name of the song, and no attention is 
paid to the fact that it may be one of Mr. Harbach’s, Mr. Leng- 
felder’s or anything like that? 

Mrs. Kisseu. Absolutely not. We go by the composition, and 
that is all there is to it. 

Mr. Moors. It is just a question of the composition? 

Mrs. Kissev. That is right. 

Mr. Moore. When I said that I meant that this was purely a me- 
chanical thing, I meant, you handle this in sort of a routine or un- 
complicated way, whereas we feel here that this is the most compli- 
cated thing you ever heard of? 

Mrs. Kissex. Can I tell you this, as I stated before, we have quite 
a turnover of clerks in the department. Now, identification of 
tapes—we have quite a bit of turnover there too—these people are 
in a secluded room, to them names like Mr. Harbach or Mr. Hammer- 
stein, of course, mean that they are writers—ask them about William- 
son, Chappell, Witmark, Remick, and those publishers’ names don’t 
mean a thing to them. 

Mr. Moorer. Now, when the tabulations are made as to the names 
of the songs, do they go to another division where there is an identifi- 
cation process as to who the writer is, who the publisher is? 

Mrs. Kissrx. That is correct. 

Mr. Moors. And those are entirely two separate operations? 

Mrs. Kissex. That is right. That is another group of girls. 

Mr. Moors. Do you have anything to do with those girls? 

Mrs. Kisseu. Yes. 

Mr. Moors. They are under you? 

Mrs. Kissru. They are on my staff. That is another thing. That 
program goes through so many hands, so many different hands, that 
that probably will confirm your understanding that it is a simple 
mechanical operation, and personalities cannot enter into this. 

Mr. Moors. It is a little difficult to stack the deck? 

Mrs. Kissrex. That is right. 

Mr. Moorr. Now, counsel also asked several questions of you 
concerning the formulas that were applied. Is it true that the only 
time that questions arise here is not whether a point or a credit shall 
be given, but whether or not a fractional proposition may enter into 
consideration? 

Mrs. Kissex.. Well, then, again, this staff is pretty familiar, I should 
say, they know exactly, they watch the television programs, they 
listen to radio programs, and they are very well equipped to handle 
the usual distribution. The only time they might have a question 
in their own mind, they might bring it over to me and I will pass it 
on to Mr. Murray, and those questions are very rare, unless of course 
the members themselves bring them to our attention, and then full 
consideration is given to that sort of question. 

Mr. Moore. Would it be fair to say that in most instances of 
problems in application of the formula, however isolated those instances 
might be, that primarily they are a question of just how much credit 
a song will receive by the manner in which it is used on a program? 
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Mrs. Kisseu. I imagine so. That, and of course compositions that 
our members claim were performed on the program and as I said, we 
do not find them listed for some reason or other. Or vice versa, 
you know. 

Mr. Moore. But you have no formula problem there. That is 
just challenging your computing system. 

Mrs. Kisseu. That is right. 

Mr. Moore. But with respect 

Mr. Roosevett. Will the gentleman yield on that question. Mrs. 
Kissel, who makes the determination as to whether something you 
pick up on the tape is a feature or some other different classification? 

Mrs. KisseL. Something that we pick up on the tape? 

Mr. Rooseve tt. Yes. 

Mrs. Kissxu. Well, that is done within the department, too. Are 
you referring to any specific programs there? 

Mr. Roosevett. Well, no. I have not got a specific one in mind. 
But there must be cases where, for instance, someone does not im- 
mediately say ‘‘Well, that is a feature.” Something else might jump 
into their mind. Maybe it is not played quite enough to have that 
classification. It does not go all the way down maybe to become a 
jingle—but if it is in the intermediate, who decides? 

Mrs. Kisseut. Mr. Chairman, we are applying a different formula 
now, so we do not have that problem any more. 

Mr. Roosrvett. Explain that to me, then. 

Mrs. Kissev. In case of background music? 

Mr. Roosevett. Let’s use background music: yes. 

Mrs. Kisseu. In the case of background music, then any back- 
ground music is covered by the rules here in the plan. With respect 
to those compositions that are used as background music yet consti- 
tute an integral part of the action, underlying that action, and empha- 
sizing it, enhancing it—and for that purpose, well known and recognized 
copyrighted musical compositions are used, the committee felt that 
it should be given special recognition, for their contribution. 

Mr. Roosreve.t. Who decides if it is in that category? 

Mrs. Kisseu. Now, there is a provision in the formula to determine 
the well known and recognized musical composition, and that would 
fall into that category of 20,000, 12,500, 5,000, full credit, 75 percent 
or 50 percent, or the lower bracket. 

Mr. RooseEvett. But doesn’t someone have to say that it does 
influence it; it does have that status which you have just described? 
Who does that? 

Mrs. Kisser. Well, the mere fact that the well-known composi- 
tions are selected is a guide to that. 

Mr. RooskEvett. Well, it is a guide to it. But somebody still has 
to make that determination. Who makes it? 

Mrs. Kissex. Well, you have background music used on the pro- 
gram, and let’s say you have girl opens door, boy closes it, somebody 
walks in, somebody walks out. 

In the middle of that you will find ‘Cuddle Up a Little Closer.” 
That particular song was selected for a specific purpose. And even 
not knowing the contents of a program, you have that feeling that 
there was some reason why that song was put in the middle of all that 
background action. 
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Mr. Roosevetr. All right. So you have that feeling, or the clerk 
has the feeling. Who has the feeling? 

Mr. Moore. The guy that opened the door? 

{[Laughter.] 

Mr. Roosrvett. But seriously, someone must have the feeling 
that that has enough significance, as you put it, or enough influence 
to entitle it to that. 

Mrs. Kisseu. The song really determines it. 

Mr. Rooseve.tt. You mean just the use of the song. And if the 
song is in that category, it automatically assumes that proposition; 
is that it? 

Mrs. Kissex. That is right. 

Mr. Rooseve rt. Al] right. That is what I was trying to get at. 
You may proceed, Mr. Moore. 

Mr. Moore. I have no further question. 

Mr. Roosevetr. Mr. Sheehan. 

Mr. SHEEHAN. No questions. 

Mr. Roosevett. Mrs. Kissel, we want to thank you very much for 
your cooperation with the committee. We appreciate having had 
you here. You have brought a little, shall I say, enjoyment to the 
committee’s work. 

We will next hear from Mr. Richard F. Murray, who is head of the 
distribution department of the society. 

Mr. Murray, would you raise your right hand, please. Do you 
solemnly swear that the testimony you are about to give before this 
committee shall be the truth, the whole truth, and nothing but the 
truth, so help you God? 

Mr. Murray. I do. 


TESTIMONY OF RICHARD F. MURRAY, HEAD OF DISTRIBUTION 
DEPARTMENT, ASCAP 


Mr. Roosrevett. Mr. Murray, make yourself comfortable, sir. I 
just want to ask counsel one question first. 

Mr. Murray, I believe you are the head of the distribution depart- 
ment, and outside of Mr. Finkelstein, if there is a general manager, 
I guess you are as close to that as there is in this setup today; is that, 
about right? 

Mr. Murray. Approximately. 

Mr. Roosrve tt. Where you once a member of the board, before 
you assumed this position? 

Mr. Murray. I was. 

Mr. Roosrve.t. What firm did you represent? 

Mr. Murray. Paramount Music and Famous Music Corp., two 
subsidiaries of Paramount Pictures. 

Mr. Roosrvett. Who in ASCAP determines the extent or the 
nature of the sampling of local programs on radio and TV stations. 
For instance, you have 22 network locations, I believe, 3 hours daily, 
and the same number of radio, on a permanent or regional basis, and 
then you have 14 roving monitors. Who decides it is 22 instead of 
42 and 14 rather than 28? Who makes that determination? 

Mr. Murray. There is a survey committee consisting of several 
members of the writers’ side of the classification committee and 
several members of the publishers’ side of the classification committee. 
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They examine into the problem, study it, report back to their respec- 
tive classifications, and they each adopt what the survey shall be. 

Mr. Roosevett. So the board of directors, through the survey 
committee, makes the determination as to the numbers. Do they 
also select the particular stations to be used? 

Mr. Murray. No; they do not. They have selected an outside 
agency previously mentioned as Dr. John Peatman, who makes the 
actual selection of the stations that are to be monitored, except with 
respect to those roving monitors, as we call them. 

They are left to survey a station in whatever area they may happen 
to be. 

Mr. Roosgrvett. They are left to the survey in that area, which is 
again picked by Dr. 

Mr. Murray. He does not pick those stations. He does not 
know where they are going to be. They don’t know where they are 
going to be. But wherever they are, in those 14 different locations, 
they make a 3-hour sampling each day. 

In the course of a quarter, that is a 3-month period, they may 
sample as high as 1,200 stations in 1,200 different locations throughout 
the country. 

Mr. RoosevettT. You mean these 14 roving monitors? 

Mr. Morray. That is right. 

Mr. Roosevett. Now, who picks the 14 roving monitors? 

Mr. Murray. Who picks them? 

Mr. Roosrve tr. Who gives them their job? 

Mr. Murray. Actually, they happen to be members of the society’s 
auditing department staff. Wherever they happen to be, they take 
these tapes, one for radio, and send it back to the society. 

Mr. RoosEevett. And that comes under you? 

Mr, Murray. No; that comes under the comptroller’s department. 

Mr. Roosrve tr. It comes under the comptroller’s department? 

Mr. Murray. That is correct. 

Mr. Roosevett. And the comptroller, I assume, is appointed by 
the board of directors. Am I correct? 

Mr. Murray. George H. Hoffman; yes, 

Mr. Roosrvett. Dr. Peatman, as I understood from previous 
testimony, is connected with one of the universities in New York 
City, is that correct? 

Mr. Murray. One of the universities. Which one I am not sure. 

My. Finxensrem. City College. 

Mr. Roosrvetr. And he has an organization that does this work 
professionally? 

Mr. Murray. He has been engaged in sampling statisties for some 
time. He has arranged it so that he will notify these 22 fixed locations, 
\et us say, to receive the information today for what they are to do 
tomorrow and the next day. 

Thereafter, they get another notification from him, They get 2 or 3 
notifications a week. So that no one connected with the society has 
any idea of what station or what time is going to be monitored in any 
one of those locations. 

Mr. Roosrevetr. Now, does he have absolute contro) over this. 
I mean does ASCAP ever direct him to monitor this or that. Has it 
even done that? 
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Mr. Murray. He has absolute control. It is solely at his 
discretion. 

Mr. Roosrve.tt. And all that the sampling committee does 
you not call it the sampling committee? 

Mr. Murray. Survey committee. 

Mr. Roosrvevt. All the survey committee does, then, is to decide 
the extent to which this sampling shall be used. 

Mr. Murray. Correct. 

Mr. Roosevett. How many local stations are there as compared to 
total of network stations and affiliates? 

Mr. Murray. I am not sure I understand that question. 

Mr. RoosEvettT. How many local stations are there which are not 
tied into a network as an affiliate? I mean, don’t most of the net- 
works have affiliates. I believe they are not allowed to own them, 
but they have affiliates. How many nonnetwork stations, let us put 
it that way. 

Mr. Murray. At best it would be a guess, but I would expect it is 
in the neighborhood of 2,200 stations—just a round guess. 

Mr. Rooseve.t. That would be radio. 

Mr. Murray, That is right. 

Mr. Rooseve.t..Are there any independent TV stations as such? 

Mr. Murray. Yes; I think they would be very few. I won’t even 
offer a guess as to how many are not network affiliates. 

Mr. Roosevett. What proportion of the—let’s use 1957, if it is a 
fair question—of the 1957 ASCAP revenues come from these cate- 
gories? One, radio networks. Two, local radio stations, as differen- 
tiated from the network stations. Three, TV networks. Four, TV 
stations. Five, films. Six, all other sources. Have you got that 
generally in your mind? 

Mr. Murray. Roughly. 

Mr. Finxetsrein. Mr. Chairman, I think we furnished that 
to counsel for the committee. I would rather have an accurate 
statement than this witness’ memory. 

Oh, I am confused. I am sorry. We have given it to someone 
else—some other Government department. 

Mr. Roosrvetr. If you prefer, counsel— 

Mr. Finxexster, [ think we should give you accurate figures. 
And we will give that to the counsel for the committee. 

Mr. RoosEeveEttT. We did not have it. That is why we asked the 
question. 

Mr. Finxeusrein. I am sorry. I thought it was requested and we 
furnished it here. 

Mr. Roostve tt. That is all right. 

Do you know the approximate number of compositions that have 
accumulated 20,000 credits or more? 

Mr. Murray. I don’t know, but it would be a fairly large figure. 

Mr. Rooseve.t. Well, roughly what would it be? 

Mr. Murray. lt would be a guess. 

Mr. Roosrve.t. Make it an educated guess. 

Mr. Murray. In the neighborhood of 1,000 or 2,000. 

Mr. Roosrve tr. Do most members have compositions in this group, 
and do you know what proportion of such compositions are in the 
catalog of board members? 

Mr. Murray. I would not know that. 
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Mr. Roosrvetr. You would not know the answer? 

Mr. Murray. I would not know the answer to that. 

Mr. Roosrvett. Now, you generally oversee the work of the 
program and distribution departments; is that correct? 

Mr. Morray. Right. 

Mr. Roosrvett. The previous witnesses testified that there were 
no—that outside of the formula as it is written down and rule 
changes—there are no written expressions of applications of changes. 
Is there any particular reason for keeping this on an oral basis rather 
than a written basis? 

Mr. Murray. None that I know of. You might call the theme 
card computation such a memorandum or a computation for other 
purposes, such memorandum, and they would be fixed. 

Otherwise, I don’t know of any real necessity for these interpreta- 
tive memorandums. 

Occasionally, there is a question comes up, and it is decided then 
and there, or it is carried to the, board for ultimate decision. But 
I don’t know of any necessity for any other kind of written directives 
to the program department. They probably know the plan of dis- 
tribution as well as the members, if not better. They work from that. 

Mr. Roosrvett. Do you have the authority to make adjustments 
of complaints of members who come in and say, “I am not receiving 
the credit that I think I am entitled to’’? 

Mr. Murray. If they are referring to clerical errors, clerical inaccu- 
racies, omissions from programs, things of that type that are really 
strictly clerical in shape; yes. 

If they are questions of policy, it goes to the respective classification 
committees. 

Mr. Roosevett. And I assume that any adjustment that is of the 
kind you described and does involve policy, that you would confer 
with the board on that and get authority from the board to make an 
adjustment? 

Mr. Murray. Just clerical errors? 

Mr. Roosevett. No; nonclerical errors. 

Mr. Murray. Policies, yes; that would go to the respective classi- 
fication committees. 

Mr. Roosrve.tt. Now, we got into the question the other day, or 
today also, I think, of retroactive adjustments. 

Can you clarify that for use somewhat? 

Mr. Murray. Again, all clerical adjustments, the type of adjust- 
ments that either the program department on their own initiative or 
the type that I might be involved in, are made retroactively. They are 
errors of the society, not questions of policy, things that we did wrong. 
Those are made retroactive. 

When it is a question of policy and one or the other classification 
committees came up with some special decision respecting policy, 
then that committee decides whether or not the adjustment shall be 
retroactive or not. 

Mr. Rooseve.tt. Now, what fund is maintained to make those 
payments retroactive? 

Mr. Murray. There is no fund, but the number of adjustments, 
while they are many, involve, as a rule, trivial amounts of money, so 
that no substantial, if any, effect is had on the then current distribu- 
tion. 
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Mr. Roosrvett. Have you ever calculated the number of adjust- 
ments made in relationship to the requests for adjustments? 

Mr. Murray. No;I have not. 

Mr. Roosevett, Can you give me a rough idea, from your experi- 
ence, as to what the proportion would be? 

Mr. Murray. In money? 

Mr. Roosreve.tt. No; in numbers of cases. 

Mr. Murray. Well, we have a small handful of dissidents, where 
their claims are every day something is wrong. But generally the 
claims are rather few and far between. 

Mr. JROosEveLt. How many claims would you say you process in 
a year? 

Mr. Murray. I would say perhaps half a dozen. 

Mr. Roosrveir. You process only half a dozen complaints a year? 

Mr. Murray. Very few. It might be 10, it might be 4. I really 
would not know. But they are really relatively few. 

Mr. Roosevett. So out of a total of—how many members have 
you come up with? 

Mr. Finketstern. 4,000, I think writers; 1,000 publishers. 

Mr. Roosevett. Roughly a total of 5,000 members—you have less 
than a dozen adjustment claims during the year? 

Mr. Murray. Adjustments that we don’t uncover ourselves, I 
would say it would be less than a dozen in a given year—maybe less 
than half a dozen. 

Mr. Roosrvett. I congratulate you. That is an amazing state- 
ment. 

Now, referring specifically to the adjustment that was made in the 
case of that Mr. Fox—that Mr. Fox negotiated—of which we have had 
testimony before. I think he said, if I may read his testimony—I 
asked him a question: 





Why did you change 4 years later? 
And he replied, 


Well, between 1949 and 1953 Mr. Murray, of ASCAP, on behalf of the ASCAP 
board, has requested that we consider transferring those rights to ASCAP, but 
because of the present rules of distribution at that time which relegated back- 
ground music to one one-hundredth of a point, we felt that this was completely in- 
adequate value to be placed upon background music. That it is used in television 
programs, and motion picture released films, theatrical films released on television. 
And finally in 1953, Mr. Murray, with the approval, I presume, of the board of 
directors, agreed that we would then sign our television licenses, our television 
license with the society on the basis that all published compositions of ours would 
receive full credit and unpublished works would receive the one one-hundredth 
of a point credit. 


That is on page 490 and 491 of yesterday’s testimony. 

Then he went on a little bit later to testify that that had been 
changed. 

What was the basis of the change later? 

Mr. Murray. Well, I would like to start at the beginning, if you 
would not mind. 

Mr. Roosrve.t. Start anywhere you want. 

Mr. Murray. Mr. Fox had licenses, synchronization licenses in 
motion pictures, for use in motion-picture theaters only. When those 
same pictures were made available to television, he wished to collect 
an additional so-called synchronization recording fee for the use of 
those same films in television. 
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Had Sam Fox been a member—given his television performing 
rights to the society—he would have had an almost impossible 
policing job, to collect those additional synchronization fees. So he 
reserved his television rights and it meant that every television station 
that cared to use a picture that contained any of Sam Fox’s publishing 
company’s music had to come to Sam Fox, one, to clear the synchro- 
nization right for use in television, and two, to clear the right to per- 
form it. 

Mr. Sam Fox, Fred Fox’s father, told us that he was reserving the 
performing right, but granting that synchronization or recording 
right and the privilege of performing it on that particular program. 

And that, when the necessity for this policing was over, they would 
probably deposit their rights in ASCAP. 

And, after a few years, that is exactly what happened. From most 
of the films that contain his music he had collected his recording 
fee, and the need for policing became less. 

ASCAP, on the other hand, anxious to deliver to its telecasting 
customers as much as it could, were happy to take in his television 
rights. No promises were made. No adjustments—nothing special 
was made. He just granted his television rights and became subject 
to the rules that applied to everyone else. 

Mr. Roosrvett. However, at that time he was granted a full 
credit; is that correct? 

Mr. Murray. That part I don’t recall. Whatever the rule was at 
that time, that is what he was granted. 

Mr. Roosrve tt. In other words, you are testifying that there was 
no departure from the then existing published rule? 

Mr. Murray. That is correct. 

Mr. Roosevetr. When you signed with him? 

Mr. Murray. That is correct. 

Mr. Roosrve.tr. Now, later he testified that you did change the 
rule with respect to him. Now, why did you change it? 

Mr. Murray. If we changed it, it was not with respect to him. 
It may have affected many other members, and he might have been 
one of those members that was affected. But there was no change 
with respect to Sam Fox specifically. 

Mr. Roosrvett. I am going to skip for a minute while I find the 
specific sentence, because my impression is that it was changed spe- 
cifically as a result of his case and applied only to him. 

Mr. Murray. I assure you that such was definitely not the case. 

Mr. Roosrvett. Mr. Murray, do you know of any instance where 
an adjustment with respect to royalty payments was carried in whole 
or in part on ASCAP records as a legal fee? 

Mr. Murray. No, sir; I don’t. 

Mr. Roosevett. I am referring specifically to the Kassner case, to 
refresh your memory. 

Mr. Murray. The Kassner case 





Mr. Finxetster1n. Mr. Chairman, may I answer? 

Mr. Roosrevett. No; I would rather you confer with the witness, 
if you want to, and advise the witness. 

Mr. FiInKetsTeINn. I see no need for a conference. You have asked 
whether it was charged as a legal fee. I don’t know anything about 
the accounting procedures, but I have furnished your counsel with 
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all the papers connected with the Kassner matter, and you are fully 
familiar with it. 

I thought I might help the committee by answering it myself. 

Mr. Roosrvett. I will ask you if Mr. Murray’s answer is not 
clear to me. 

Mr. Murray. Inasmuch as the amount paid was to reimburse Mr. 
Kassner for his expense, which I believe was mostly legal—he had a 

entleman of the law representing him most of the time—it may have 
Seen charged to legal. I don’t remember that detail of just where it 
was charged. But it may have been. 

Mr. Roosrevett. Normally, do you recompense people for their 
legal fees? 

Mr. Murray. Normally we do not. 

Mr. RoosEvett. Why was it done in this case, then? 

Mr. Murray. That I would rather have counsel give a reply to. 

Mr. Finxextstern. Now, Mr. Chairman, I take the full responsi- 
bility for it, and I am here for questioning on the subject. 

Mr. Roosgevett. I will be happy to let counsel make his statement. 

Mr. FInKELsTEIN. Here is a matter that involved the question of 
whether a composition called ‘Magic Circles” was a well known and 
recognized theme song for the purpose of having full credit. This was 
a song that originated in Great Britain. It came into the ASCAP 
catalog, not through its domestic member, Mr. Kassner, who was a 
member in the United States for his copyrights of United States origin, 
but it came into the society through the society’s contract with the 
British society. 

Mr. Kasner, as a member of ASCAP, notwithstanding that this was 
not am his domestic catalog, went through the internal procedures for 
appeals, 

Now, those procedures don’t exist as between societies. There you 
argue things out and reach whatever result you do, if there is a ques- 
tion. You renew the contract or you do not. 

But he preferred, if that is the proper word, to treat this as if it were 
a domestic composition, and the decision of the publishers’classification 
committee was that this was not a well known and recognized com- 
position under the standards applied. 

There was an appeal to the board of appeals, and the decision of the 
publishers’ classification committee was affirmed. That was the 
board of appeals that consists of six members of some distinction, 
headed on the standard side by Douglas Moore, who has been the 
president of the National Institute of Arts and Letters, head of the 
music department at Columbia University, and on the popular side by 
Mr. Abel Baer, who is a distinguished author. 

But they affirmed the board of appeals, and then there was an 
appeal from that board to a panel which consisted of 1 person 
designated by Mr. Kassner, the appellant, 1 person designated by 
the publishers’ classification committee, and 1, an impartial chairman. 
And for the impartial chairman, just to be sure this was impartial, 
counsel for a large broadcasting network was chosen as the impartial 
chairman. 

There has been no charge, I hope, that any of these impartial 
chairmen has ever been anything but impartial. 

These hearings went on for quite some time. We have talked about 
delays. Sure, there were delays when the impartial chairman was 
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not available, or when Mr. Kassner had to go to Europe to take care 
of his business interests over there, so there was a delay there. And 
then there was another delay in this case. 

When the appeal was presented, one of the members of the panel 
chosen by the publishers’ classification committee said to me, “I am 
afraid I must disqualify myself.”” And I said, ‘““Why.” He said, 
“Well, Mr. Kassner brought over here the author of this composition, 
who is the Mitch Miller of Great Britain. And he asked me to decide 
this case in favor of Mr. Kassner.”” And he said, “Mr. ———.” I 
forget what his name was. 

Mr. Murray. Martin. 

Mr. Finxketstein. Martin wasn’t the name on the song. I don’t 
remember his name. But I do remember he was the Mitch Miller of 
Great Britain. And this particular member of the panel said, “I 
can’t afford to offend this man, and I am going to have to disqualify 
myself as a member of this panel because I cannot reach an impartial 
decision now.” 

So that he was disqualified and a new member was named to take 
his place. 

At the same time, the person who presented the case for the pub- 
lishers’ classification committee—now, I don’t present the case; | am 
there as counsel for the society. Neutral. I want to see they get 
all their facts on both sides. And that whatever these boards are, 
they have everything before them. 

There was a change in the members of the publishers’ classification 
committee because that member resigned from the board, and there 
was his successor. 

At this stage, the successor who walked in said, ““Now, I am going 
to raise the point that this panel has no jurisdiction.”” This matter 
had been in litigation internally for a 2-year period. And I said, 
“You can’t raise that point at this stage.” 

I was exercising my position as counsel for the society, which in- 
cludes all its members, not for any committee. And I said, “This is 
too Jate to raise that.” He said, “Well, I insist I have a right to do it.” 

When he did that, I discussed it with Mr. Murray, I discussed it 
with the publishers’ classification committee, and I said, “IT just don’t 
think that is fair to this man. He has had all his expense of counsel. 
He has brought over this fellow from Great Britain, even though he 
did something wrong, in my opinion, when he got here. But never- 
theless, we let this thing go on as if the composition came into our 
catalog through Kassner’s domestic company, and if you raise this 
question of jurisdiction, you are going to be successful, because this 
panel has no jurisdiction. This composition did not come into our 
catalog through the domestic company of Mr. Kassner. It came in 
through the British company, through the British society. And we 
have closed our eyes up to this point to the fact that there was no 
jurisdiction on the part of these internal appellate bodies, and I 
think that we have waived our right, that you have waived your 
right, that members of the publishers’ committee have waived their 
right to raise that objection.” 

I sat down with the lawyer on the other side and I talked it over 
with him, and I wanted to find out what the expense was that Mr. 
Kassner had undergone up to that time, and I felt he should be 
reimbursed for that expense. 


ee 
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The lawyer, who is reputable, outlined to me what the expenses 
were. It was somewhere around $12,000 or $12,500. And I insisted 
that the publishers’ classification committee or the society, whatever 
it was, make good that expense. So they charged it to my department. 

Whether they should have or not—I never raise the question as to 
what bookkeeping takes place. J never look at the books. I am not 
an administrator of the society. I am not a member of management. 
I am its counsel. I am independent. I make my own decisions, as I 
think a lot of the members of the board who are here at this hearing 
would testify. 

I feel my independence as a lawyer, and I assert it. And I did in 
this case. 

Mr. Roostve.t. Thank you, Mr. Finkelstein. 

Mr. Murray, is it part of your duties to include notifying the 
members of rules changes? 

Mr. Murray. Yes. 

Mr. Roosrve.t. We have had somewhat conflicting evidence during 
the hearings as to whether or not all rule changes are immediately 
announced or whether some are made public and some not made 
public. 

Could you clarify the point for us? 

Mr. Murray. | believe they have all been made public, but I 
should like to say that in an effort to make the plans of distribution as 
simple as possible, we have referred them to counsel for going over. 
He is not always there. It may take some time. But shortly after 
the decisions are made, I believe all of the members have been advised. 

Mr. Roosrve.r. I think the statement has also been made that the 
actual changes in the rules often are made as the result of a complaint 
at the time the complaint arises, and there is therefore no way in which 
the rest of the members can be assured that they are going to play by 
the same set of rules for a given period of time. 

In other words, I think Mr. Fox said—or if it was not Mr. Fox it 
was some other witness who said that one of the difficulties in the 
business was that the rules changes were not made on a regular 
basis; they were made, seemingly to him, according to the whim of 
the occasion, and therefore it became a very difficult problem to run 
a business on that basis. 

Would you comment on that point? 

Mr. Murray. I think all the rules have been sent out promptly 
to all of the members. Some of the clarification of the rules, some 
of the interpretations, may not have been sent out because they were 
matters of interpretation. 

The rules have become so cumbersome today because of the num- 
ber of amateur lawyers that we have among the dissident group, 
that now nobody can say anything that satisfies them. 

Mr. RoosEeve.tt. Now wait a minute. You say that as the result 
of the complaints of the group that you call the dissident group that 
now you have so many rules that they now have become very cum- 
bersome. 

Do you mean by that that the dissident group have forced you 
to make rules which you don’t think are correct rules? 

Mr. Murray. Not rules, but interpretation of the written rule. 
The rules are the same. 
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Mr. Roosevett. Has that group forced you to make interpreta- 
tions of the rules which you do not believe are justified or right? 

Mr. Murray. We make no interpretations that we don’t think 
are fully justified and right. But when they are made, the amateur 
lawyers compare them to the plan of distribution, and they don’t 
agree that that is a fair interpretation. 

That has happened. And [ think that is what you are referring 
to. 
So that our plan of distribution today is probably as complicated 
as the income tax laws, and I don’t pretend to know them. 

Mr. Roosrvett. That is pretty bad. 

I wanted to just go back to the statement that I referred to some- 
time ago, relative to Mr. Fox: 

I found it necessary later on, after 1953, to make certain inquiries and ascertain 
certain facts concerning the distribution of ASCAP and their logging procedures, 
because about a year later there was, I believe it was a cutback in the performance 
credits allocated to our published work. 

Now, what was that change of rule? 

Mr. Murray. I don’t remember what it was. 

Mr. RoosEvett. Can you find that out and give us a written state- 
ment on just exactly what that change of rule was, so that we may 
examine it and see what the reason for it was, what the cutback was? 
In other words, what I am aiming at is that here is an implication that 
there was a change of rule which didn’t square with the previous 
arrangement made for it. And if 

Mr. FinkerstTEeIn. The alleged arrangement made for it. 

Mr. Rooseve t. All right. 

Mr. Finxetstern. I am sorry, Mr. Chairman. 

Mr. Rooseve tt. The arrangement made forit. What I am getting 
at is if you can clarify for us the circumstances under which, about a 
year after 1953, there was a cutback in the performance credits al- 
located to the Samuel Fox Co., you will then give us the background 
upon which these cutbacks were made, and we can make our own 
judgment as to whether they were made primarily to affect the Fox 
Co. or for another situation which I wish you would describe to us. 

Mr. Finxetstrern. Mr. Chairman, what we will do in answer to 
your request is to indicate the plan that we have already given to your 
counsel. There has been nothing other than the written plans, of 
which the whole membership was advised at the time, and that change 
in the distribution formula did affect Mr. Fox as it affected many 
other members upward or downward. 

Mr. Rooseve tr. The change made a year after 1953? 

Mr. Frinketstei1n. Well, there is no vested right in the rules re- 
maining the same forever. The rules have been changed, prospec- 
tively. And in that change, Mr. Fox’s catalog, the credits there, 
changed. Now he says—— 

Mr. Roosevrit. Wait a minute, counsel. What I am trying to 
get at is there was a change. Now, that change, whatever the change 
you have been describing, came about because of something. 

Mr. Finxetstein. Oh, that is what Mr. Murray refers to, and he 
bothers me when he does it, to the amateur lawyers, and I suppose he 
includes me somewhat——— 

Mr. Rooseve rt. I think you are a pro. 
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Mr. FINKELSTEIN. This is what happens. He has some rules here, 
and you have tointerpret therules. AndItake the position thatif there 
is an interpretation that affects more than one member or is apt to, 
that ought to be—then the rule ought to be changed. Then you 
ought to change your rule and announce it to the whole membership. 
And as these cases come up, and you have a lawyer for ASCAP who 
insists on interpretation being reduced to a very minimum, the rules 
get more complicated. 

Mr. Roosevetr. But I still get back to the point 

Mr. Finxexstern. But this is a change in the rules announced to 
the whole membership. 

Mr. Roosrve.t. Now, there must have been a reason for the rule 
being changed. 

Mr. Finxetstein. Oh, you may examine Mr. Murray about that. 
Or we will put it in writing. 

Mr. Roosreve.t. Mr. Murray told me he didn’t recollect. Now, 
all I am saying is, Will Mr. Murray please refresh his recollection and 
when he has refreshed it, will he make it available to the committee? 

Mr. Frnxe.stern. We will undertake that, Mr. Chairman. 

Mr. Rooceve tt. We had a long speech about nothing. 

Mr. FINKELSTEIN. I am sorry; you know how lawyars are. 

Mr. Roosrvett. I am learning. 

Well, I have one other question. Have you, Mr. Murray, investi- 
gated other logging systems? 

Mr. Murray. I don’t really know how to answer that. I have a 
casual acquaintenance with logging systems used abroad. I have 
heard something of another organization’s logging system, but not 
enough to say that I have investigated either one of them. 

Mr. Roosrvett. In other words, you don’t feel that you have 
thoroughly investigated the system used in, let’s say, most of the 
European countries? 

Mr. Murray. Well, the reason I have not is because the foreign 
societies receive so much more from their licensees for the amount of 
music they use, that they can afford a more extensive survey, if you 
wish, than we can. Some of our licensees, for instance, pay us as 
little as 10 cents a day. To ask them to send us programs, listings 
of what they perform, we think would be economically unsound, 
and unfair to them. We would rather pass on the saving to our 
licensees than put them to a great deal of work in furnishing us 
estimates of what he does perform. 

Mr. Roosevett. Well, now, do you believe that the foreign societies 
that collect so much more from their licensees collect an undue 
amount? 

Mr. Murray. Of course not. I think we are collecting too little. 

Mr. Roosevett. In other words, you feel that ASCAP is not doing 
a good bargaining job in comparison to the similar societies in the 
foreign countries? 

Mr. Murray. I think they could do better. 

Mr. Roosevetr. Mr. Sheehan? 

Mr. SuHeenan, Mr. Murray, this Dr. John Peatman from Columbia 
University who apparently does this service for you—how long has 
he been running this service? 

Mr. Murray. Well, he was first called in for consultation 4 or 5 
years ago. But I think this service he is rendering today, that I 
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outlined, is probably only a year, a year and a half ago. I am not 
positive. 

Mr. SHEEHAN. Has anyone at any time questioned the manner in 
which he operates, any of your members? 

Mr. Murray. No, sir. 

Mr. SHEEHAN. In other words, his reputation is very fine in the 
trade and industry; is that right? 

Mr. Murray. Yes, sir. 

Mr. SHEEHAN. The question has come up here quite a number of 
times, especially from the earlier witnesses, about the members being 
notified of change of rules. Just exactly how does your organization 
go about notifying the members of any new changes or new rules 
adopted? 

Mr. Murray. Well, we prepare a mimeographed copy of the plan 
of distribution, revised right up to that time, and mail it to all our 
membership. 

Mr. SHeenan. Well, Mr. Hammerstein left the impression with me 
that most of this information you picked up at Lindy’s or some place. 
Apparently that is not right; is that right? 

Mr. Murray. No, sir. 

Mr. SHeewan. And the organization does mail to everyone this 
copy showing them what the rules are or what the recent interpreta- 
tions are? 

Mr. Murray. Yes, sir. 

Mr. SHeewan. How often is that done? 

Mr. Murray. Every time there is any real change, any change in 
the plan. It may happen—sometimes it may be 2 or 3 times a year. 
Another time it may go for a year, a year and a half. There is no 
special period of time. 

Mr. SHeewan. Well, in calendar year 1957 do you remember off- 
hand how many times the members received a notification of a change 
in rules? 

Mr. Finkesrern. We had furnished the changes to counsel, but 
we can tell you right now. There was one change at the beginning 
of the year, but that was sent out the prior year. And there were two 
changes during the year 1957. 

Mr. Murray. Unfortunately, we mail our members their checks in 
a window envelope. These do not go out in window envelopes, so 
they are seldom opened. 

Mr. SHeenan. That is all. 

Mr. Roosevett. Mr. Moore. 

Mr. Moore. Might I suggest the use of window envelopes? It 
might help. 

Mr. Murray. Unfortunately the color of the mimeographed paper 
is different from that of the check, and I don’t think it would help. 

Mr. Moore. You have stated, Mr. Murray, that you feel that you 
are charging too little as compared to perhaps a similar European 
organization? 

Mr. Murray. That was only my opinion. 

Mr. Moore. Now, you do not find any fault with the method of 
distributing the income today that comes into ASCAP as a result of 
the property rights that they have, do you? 
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Mr. Murray. Considering the very small amount that each per- 
formance contributes to the society, I think we use a very fair, reason- 
able, and equitable basis for distributing. 

Mr. Moore. To expand your system of logging or to more ac- 
curately perhaps reflect the European system, is it your thought that 
you would enhance those that are now receiving a greater percentage 
of the income of ASCAP, and that the same ratio would exist even 
though you expanded your logging facilities? 

Mr. Murray. To expand it I think would be very costly, and 

robably the ratio would come out the same, and the net effect would 
be that probably all members would receive a little less to pay for this 
expanded cost—this cost of the expansion. 

Mr. Moore. I have nothing further, Mr. Chairman. 

Mr. Roosrve.tt. Have you ever made a breakdown, Mr. Murray, 
of the costs of the present system, the cost of the tape, postage of the 
tape to New York, the fee for the monitor, and so forth? Has there 
ever been any breakdown of the actual cost of this system, so that 
if you wanted to compare it with another system, you would have 
something to go by? 

Mr. Murray. We have not actually done it, but we know that it 
is substantial. 

Mr. Roosrvett. Counsel, may I ask you a question that goes back 
to something we were talking about a minute ago, about the relatively 
small amount of money that users of music pay in this country 
compared to what is paid abroad? And I want to be sure my facts 
are right, so that is why I am asking you. 

Is it a fact that some of the publisher members of the board repre- 
sent firms or have an interest in firms which are in turn owned to a 
considerable extent and in some instances completely by users of 
music? 

Mr. FinxketsteErn. I don’t believe so. When we licensed motion 
pictures—there are now 2 of the 24 members of the board—and I 
think at that time there were 3 who had affiliations, in fact were 
owned by motion-picture producers. And Mr. Frank Connor indi- 
cated that when that subject was up for discussion in the board room, 
the subject of—a discussion of rates for the licensing of the ASCAP 
repertory to motion-picture producers, that was done at the end of 
the board meeting, and these men were asked to leave the room, to 
leave and go home, so we could discuss this thing as long as we wanted 
without their being present. 

There was a fourth member of the board disqualified because 
though his firm was not owned by a motion picture producer, he had 
a very small company which a motion picture producer had an 
interest in. It just involved less than a thousand dollars. But 
nevertheless, we erred on the side of disqualifying him. 

But that doesn’t arise today. There is nobody on the board of 
directors, since we have gotten out of the field of licensing the motion 
picture producers—and I explained that—that we were in competition 
with our own members, for the benefit, we felt, of those producers, 
when we were in the field. Since we have gotten out of that, there is 
nobody on the board of directors who represents or has any connec- 
tion with, so far as we know, anybody we deal with as a licensee. 

Mr. Roosgvett. Thank you, Counsel. 
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Mr. Murray, we want to thank you for your presence and for your 
answers to our questions. And if you will supply us with that other 
information, we will appreciate it very much. 

Mr. Murray. Can I turn that job over to counsel? 

Mr. Roosevert. Well, unfortunately, I have to hold you respon- 
sible for it, because the question is asked of you. Of course, if you 
want counsel’s help, that is what I suppose counsel is there to do. 

The committee announces that it will recess until a week from today, 
at which time the committee will receive from counsel for ASCAP and 
counsel representing Mr. Lengsfelder written rebuttal. That rebuttal 
we request to be in the hands of the committee by Saturday of this 
week in order that when the rebuttal is presented, the questions may 
be presented verbally by members of the committee who have had an 
opportunity to read the written text of the rebuttal. 

We also would like to make it clear that this will not be a give-and- 
take slugging match on that day. We will not allow cross-examination. 
There will be simply questions by the committee of the counsel 
referred to. 

Mr. Cox. Mr. Chairman, I would like to suggest for the considera- 
tion of the committee that it takes statements in writing, within what- 
ever early time it desires, without additional testimony. Because I 
think you will get at the few things in the record that may need clear- 
ing up without using up the additional time of this important com- 
mittee. And we would therefore recommend for your consideration 
that whoever wants can put in written statements, whether rebuttal 
or otherwise, and that that, within the discretion of the committee, 
conclude the hearing. ~~ 

Mr. Roosgve.t. No. The committee, I think, would prefer to hear 
the rebuttal from--such as each may want to make, if any. We 
certainly do not require that any be made. However, we prefer that 
we set aside that day for the committee to have the opportunity to 
talk about it. However, in line with your suggestion, if there are 
other parties who have not appealed, who wish to file written and 
sworn statements to the committee, of course the committee will 
indulge that right up through this date. 

Mr. Cox. We feel that, subject to a fairly short statement and 
supplying of facts that have been requested by the committee, that 
the committee now has before it basically adequate facts without any 
additional testimony on behalf of the society, because we are ready to 
waive that, just so that the committee can expeditiously proceed with 
its business. 

Mr. Roosrvett. We will certainly appreciate that, and if you want 
to go ahead with that, that is fine. But there is another side to the 
case that might not feel that way. And I have sat him down several 
times, stating that the time would come for him to deliver his rebuttal 
presentation, and I simply want to say that the committee wants that 
rebuttal in, if he wants to make it. If he does not want to make it, 
if nobody makes a rebuttal, I assure you we will notify you that the 
committee will not meet a week from today. 

Mr. Cox. All I want to add is this is a decision for the committee. 
But it seems to me self-evident that these complaining witnesses 
presented their case. The committee called witnesses of ASCAP. 
We have not put in any case. And it seems to me there ought to be a 
reasonable end to this, because this has taken the time of the commit- 
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tee, the time of people in ASCAP, which we are perfectly willing to 
supply. They have listened to this stuff. It has all been in the court 
Seapladad It has been hashed and rehashed. And we just think 
there is a limit to this. 

Mr. Roosrve tt. We appreciate your concern for the committee, 
Mr. Cox, and we will proceed, of course, in line with your general 
suggestion. 

Mr. Weinstein. Mr. Chairman, we would like an opportunity to 
rebut, because we had no opportunity. As to the statement of Mr. 
Cox—there has been no testimony of any kind in any court proceed- 
ing. As I mentioned previously, there were simply legal motions 
made of a technical nature. 

Mr. Rooseve tt. Mr. Weinstein, we have already made the ruling. 
The committee will meet on Tuesday. We will want the rebuttal, 
if any rebuttal is to be made, in the hands of counsel and the staff of 
the committee by Saturday. And the committee will be called to 
order and you will be notified as to whether we want to hear you 
Tuesday morning or afternoon. 

Mr. WernsteIN. Mr. Chairman, in view of your ruling now, will 
you allow me about 5 minutes to read a statement in the record, as 
my testimony, based on public records? I would like to read that into 
the record. It will take 5 minutes. 

Mr. FINKELSTEIN. I also ask for the floor, Mr. Chairman, 

Mr. Roosevett. I recognize the ASCAP counsel first. 

Mr. Finxetstein. Thank you. I should like to suggest to this 
committee that the affirmative case, whatever it is, and by whomever 
it has been presented, or for whom, has been presented—the affirma- 
tive case. Now, we are here, ASCAP, defending certain charges. 
Mr. Dawkins and I have had a problem as to how these charges 
should be characterized, and I accept his characterization, as charges 
made by complainants. Those charges have all come in. And the 
testimony has all been heard. 

We think no charge whatsoever has been substantiated. We don’t 
think that we should be put to disproving any charges that are just 
brought out of the wind. Here we have representatives of ASCAP, 
not selected by us, but by this committee—the writer, Mr. Harbach 
a former president of the society, who I think distinguished himself 
at his age with an amazing knowledge of the details of this society. 
There was Mr. Hammerstein, who I think showed an unusual humility 
in apologizing for not knowing the mathematics of something just at 
the spur of the moment. We have had Frank Connor, the treasurer 
of the society, called at the request of the committee. He was chosen 
by the committee, not by us. And we have had from management, 
Mr. Murray and Mrs. Kissel. 

Any questions could have been put to them, and they indeed were. 
And we see no occasion for presenting any answer. Now, if no answer 
is presented, what is there to rebut? Perhaps my legal training is 
responsible for an inability to understand how there can be a rebuttal 
without an answer. 

I submit, Mr. Chairman, that so far as the presentation of proof 
is concerned, subject to either side, in the usual way, customary with 
congressional committees, submitting anything they want in writing, 
this hearing is over. 

Mr. Roosrve tt. The committee will rule as follows. 
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The committee only wants challenges of statements of fact made 
in the record which statements of fact have not already been challenged 
in the record. If there are any such challenges,they will be filed. And 
as soon as we get them, we will go over them. If we then feel we have 
questions we want to ask as a result of those challenges, in order to 
clarify it in our mind, we will ask you gentlemen to come down 
on Tuesday. We will inform you on Monday. If we are satisfied 
in our own mind that we have made up our mind as to which side is 
right, we will not hold any more hearings and the hearings will be 
concluded at this point. 

Mr. Weinstein, I am going to rule that you had the opportunity 
of making your presentation, and that I will ask you to submit, 
subject to counsel for ASCAP’s agreement, what you have to the 
counsel. If counsel decides that it is a question of material importance 
in addition to the record, we will accept it. If it is not of material 
importance, and does not add to the substantive value of the record 
as Mr. Dawkins will decide, we will not allow it to be included in 
the record. We do not want to open the record up any more at this 
time. 

Mr. WernsTEIN. I have it in writing and I will submit it to counsel. 

Mr. RooseEvEtt. The hearings will then stand adjourned, subject 
to the call of the Chair. 

(Whereupon, at 4:30 p. m., the hearing was adjourned, subject 
to the call of the Chair.) 
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AUTHORS, AND PUBLISHERS 


WEDNESDAY, APRIL 2, 1958 


Housk or REPRESENTATIVES, SELECT ComMITTEE No. 5 

OF THE SuLect CommirrEeE To Conpuct A StuDyY AND 

INVESTIGATION OF THE PROBLEMS OF SMALL BusINEss, 
Washington, D. C. 

The subcommittee met, pursuant to call at 10 a. m., in room 356 
Old House Office Building, Hon. James Roosevelt (chairman of the 
subcommittee) presiding. 

Present: Representatives Roosevelt (presiding), Steed, Brown of 
Missouri, Sheehan and Moore. 

Also present: Bryan H. Jacques, staff director, and Robert B. 
Dawkins, special counsel. 

Mr. Roosrvetr. The committee will come to order and put some 
of these exhibits in the record while waiting for the other members. 

The subcommittee will please come to order. 

At this time Mr. Dawkins, counsel for the subcommittee, will 
submit certain material which has reached him for inclusion in the 
record or in the files of the committee. 

Mr. Dawkins? 

Mr. Dawkins. Mr. Chairman, I would like to offer for the record 
as exhibit A-1 the Articles of Association of ASCAP as currently in 
effect. 

Mr. Roosrvett. Without objection exhibit A—1 will be included 
in the record. 

(The exhibit referred to is as follows:) 
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ARTICLES OF ASSOCIATION. 


ARTICLE I. 
OBJECTs. 


SECTION 1. We constitute ourselves a voluntary association under 
the name of “American Society of Composers, Authors and Pub- 
lishers,” for the following purposes, to-wit: 

(a) To protect composers, authors and publishers of musical 
works against piracies of any kind; 

(b) To promote reforms in the law respecting literary property; 

(c) To procure uniformity and certainty in the law respecting 
literary property in all countries; 

(d) To facilitate the administration of the copyright laws for the 
protection of composers, authors and publishers of musical works; 

(e) To abolish abuses and unfair practices and methods in con- 
nection with the reproduction of musical works; 

(f) To promote and foster by all lawful means the interest of 
composers, authors and publishers of musical works; 

(zg) To grant licenses and collect royalties for the public repre- 
sentation of the works of its members by instrumentalists, singers, 
mechanical instruments, radio broadcasting stations, or any kind ot 
combination of singers, instrumentalists and mechanical instruments, 
and to allot and distribute such royalties; 

(h) Toadjust and arbitrate differences and controversies between 
its members and between its members and others, and to represent 
its members in controversies, actions and proceedings, involving the 
right of public performance of any work of any member, or the ques- 
tion of authorship in any work of any member; 

(i) To promote friendly intercourse and united action among 
composers, authors, publishers and producers of musical works; 

(j) To acquire, own and sell real and personal property, and to 
accumulate and maintain a reserve fund to be used in carrying out 
any of the objects of the Society; 
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(k) To enter into agreements with other similar associations in 
foreign countries, providing for the reciprocal protection of the rights 
of the members of each Society; 

(1) To do any and all other acts or things which may be found 
necessary or convenient in carrying out any of the objects of the 
Society or in protecting or furthering its interests or the interests 
of its members. 

SEcTION 2. The principal office of the Society is to be located in 
the City of New York. 


ARTICLE II. 
DuRATION. 


The duration of the Society shall be ninety-nine years. 


ARTICLE III. 
MEMBERSHIP. 
SEcTION 1. The membership of this Society shall be divided into 
three classes, as follows: 
A. PARTICIPATING CLASS. 


The following shall be eligible to be elected to membership in 
this class: 


(i) Music Publishers 
Any person, partnership, firm or corporation actively engaged in 
the music publishing business who assumes the financial risk involved 
in the normal publication of musical works and/or whose compositions 
are regularly performed by the Society’s licensees. 


(11) Composers and Authors 


Any composer or author of musical works who regularly practices 
the profession of writing music or the text or lyrics of musical works, 
and who shall have had not less than one work of his composition or 
writing regularly published. 


(111) Successors of Deceased Composers and Authors 


Any person who has acquired, by will or under any law, the right. 
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title and interest of a deceased composer or author in any musical 
works, including the right of public performance thereof. 


Members of this group shall not have voting power or be eligible 
to office, except as provided in Article XX, Section 2. 


B. Non-PArTICIPATING CLASS. 


The following shall be eligible to be elected to membership in this 
class: 


(1) Music Publishers 


Any person, firm, partnership or corporation actively engaged 
in the music publishing business whose musical publications have been 
used or distributed on a commercial scale for at least one year, and 
who assumes the financial risk involved in the normal publication of 
musical works but who is not found to be eligible for membership in 
the participating class. 


(11) Composers and Authors 


Any composer or author of a copyrighted musical composition 
who shall have had at least one work of his composition or writing 
regularly published but is not found to be eligible to membership in 
the participating class. 

Members in both subdivisions (i) and (ii) of the Non-Participa- 
ting Class shall not be entitled to hold office or share in any of the rights, 
benefits, privileges, royalties or emoluments of the participating class, 
except as provided in Section 12 of this Article III. 


C. Honorary MEMBERSHIP. 


Any person, firm or corporation which has rendered to the art 
or industry of music, or to this Society, a notable or conspicuous 
service, may be eligible to membership in this class and elected thereto 
by unanimous vote of the Board of Directors. All nominations in 
respect to this class of membership shall, however, be tabled at the 
meeting first presented, and may not be acted upon until or after the 
next succeeding meeting. 








478 POLICIES OF ASCAP 


4 


Members in this class shall not be entitled to vote, hold office or 
share in any of the rights, benefits, privileges, royalties or emoluments 
of the participating classes. 


DUuEs. 


SecTIon 2. The annual dues, payable on the first day of January 
in each year, shall be as follows: 


a $50.00 
Participating Composers and Authors................205: 10.00 
Successors to Deceased Composers and Authors........... 10.00 
Non-participating Music Publishers..................-.- $25.00 
Non-participating Composers and Authors................ 5.00 


Upon election to any of the above classes the member shall pay 
the pro-rata of annual dues for his class to the first day of the follow- 
ing January, and thereafter at the annual rate for his class. 


S'S EE oh Eo a, ee Pe eee eee None 


Unless otherwise directed by the Board of Directors, all sums 
received in payment of dues shall be for the use and benefit of the 
Relief Fund of the Society. 

Upon the default in excess of ninety days in payment of any dues, 
after notice thereof to the member, the Board of Directors may sus- 
pend or expel the delinquent member. 

The Board of Directors may waive the dues of writer-members 
in the Armed Forces of the ted States. 


APPLICATION FOR MEMBERSHIP. 


Section 3. Application shall be made in writing upon a printed 
blank form prepared by the Committee on Membership. Every appli- 
cation shall be signed by an individual applicant in person, by a firm, 
through a co-partner, by an association or corporation through a duly 
authorized officer. The application shall be submitted to the Member- 
ship Committee and shall be accompanied by proof of eligibility to 
membership. 
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INTENT OF APPLICATION. 


Section 4. The signing and presentation of such an application 
to the Membership Committee shall be deemed and construed to be 
an agreement on the part of the applicant to fulfill, duly perform, and 
abide by the Articles of Association, and all requirements herein con- 
tained; and to conform to, duly perform and abide by, all by-laws, 
rules, regulations or resolutions, whether expressed in the Articles of 
Association or otherwise, which may be in force at the time of such 
application or may thereafter from time to time be adopted, and to 
all amendments of and additions to the Articles of Association, 
by-laws, rules or regulations which after the time of such application 
may from time to time be adopted. 


ELECTION TO MEMBERSHIP. 


Section 5. A majority vote of all members of the Board of Direc- 
tors shall be necessary to elect an applicant to membership. 


OBLIGATION OF APPLICANT. 


Section 6. Each member shall, upon election to membership, 
execute an assignment in such form as the Board of Directors shall 
approve, vesting in the Society the right to license, upon a non-exclusive 
basis, the non-dramatic public performance of the member’s works 
for the period of any then existing agreement between the Society and 
members of the same class. 


Such assignment shall not limit, restrict or interfere with the 
right of any member to issue to a user* non-exclusive licenses for 
rights of public performance nor shall the assignment required of 
members in the non-participating classes extend for a period of more 
than one year at any given time. 


*“TJser” means any person, firm or corporation who or which (1) owfis or operates 
an establishment or enterprise where copyrighted musical compositions are performed 
publicly for profit, or (2) is otherwise directly engaged in giving public performance of 
copyrighted musical compositions for profit, or (3) is entitled to obtain a license from 
the Society under the provisions of Section V of the Amended Final Judgment entered 
in oa ent States District Court for the Southern District of New York on March 
14, 1950. 
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Upon the expiration of such agreement or any renewal thereof, 
each member shall execute a new assignment in such form and for 
such period as the Board of Directors shall then approve generally 
for the members of the Society'vesting in the Society the right to 
license the non-dramatic public performance of the member’s works. 
The Board of Directors shall have the right to call upon the members 
to execute and deliver to the Society such new assignment at any time 
within eighteen months pribr to the expiration of the then current 
assignment. Any member who fails or refuses to execute and deliver 
such an assignment within sixty days after the mailing or delivery 
to the member of such form of assignment, shall automatically cease 
to be a member of the Society upon the expiration of the period of the 
then current assignment, and thereupon shall lose and cease to have 
any and all interest, right or claim in, to or under the Society, the 
property thereof and the dues and assessments paid thereto, in the 
same manner and to the same full extent as provided in Article XX, 
Section 1 hereof. The Board of Directors, however, shall have the 
right, at its option, to extend the time period within which members 
generally shall execute and deliver such assignment. Such termina- 
tion of membership shall not relieve any member from his obligations 
to the Society up to the date of such termination. 


MempBeErs’ List oF WorkKs. 


Section 7. The applicant on being elected to membership shall, 
upon request, state upon a regular printed form furnished by the 
Secretary, a brief title, description and the date of copyright, of each 
work published or written by him. Each member shall upon the pub- 
lication of any work of which he is the author, composer or publisher, 
furnish to the Secretary, a brief title, description and the date of 
copyright thereof. 


MEMBERSHIP ROLL. 


Section 8. It shall be the duty of the Membership Committee to 
prepare and keep a membership roll or list of members of the Society. 
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FALSE REPRESENTATION BY MEMBER. 

Section 9. Whenever it shall appear to a majority of the Mem- 
bership Committee that a misstatement upon a material point has 
been made to it by a member, upon his application either for member- 
ship or reinstatement, it shall report the case to the Board of Directors, 
_ who by a two-thirds vote of all the members of the Board may expel 
the member after a trial as in these Articles provided. 


FAILURE OF MEMBER TO QUALIFY. 


Section 10. If within thirty days after the election to member- 
ship, the member shall have failed to execute and deliver to the Society 
the assignment provided for by Section 6 preceding, and to comply 
with all other rules, regulations and requirements of the Society, the 
membership shall be discontinued. 


VOTING. 

SEcTION 11. Each publisher member, if a co-partnership, firm, 
association or corporation shall file with the Secretary of the Society, 
from time to time, the name of a person who shall be deemed to be its 
representative in the Society for all purposes, and wherever in these 
Articles of Association there shall be reference to publisher members 
relating to election as directors, holding other office or serving in any 
other capacities, the same shall have reference to such representatives. 
If a co-partnership or firm, such representative shall be a member 
thereof and if an association or corporation, such representative shall 
be an officer thereof. No such co-partnership, firm, association or 
corporation shall have more than one representative at any one time. 
Such designation may be revoked at any time by notice in writing 
given to the Society provided that a new representative shall be 
named, subject to the restrictions above contained. 

In the event that a writer member is a partner in any co-partner- 
ship or firm, or a member of any association, or the owner of stock 
in any corporation which is a publisher member of the Society (other 
than a publisher member which publishes only the works of such 
writer), such writer and the publisher member’s representative shall 
not be eligible to serve on the Board of Directors simultaneously. 
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LIMITED PARTICIPATION OF NON-PARTICIPATING MEMBERS. 


Section 12. If the musical compositions of a non-participating 
member are performed by licensees of the Society, as shown in the 
survey of performances made by or for the Society, such member shall 
be entitled to receive his proportionate share of the distributions of 
royalties to members to the extent that such distributions are made 
solely on the basis of current performances of the compositions of 
members. 

TERMINATION OF NoN-PARTICIPATING MEMBERSHIP. 

Section 13. At yearly intervals after election of a non-partici- 
pating member the Board of Directors may, by two-thirds vote of 
those present, determine whether the membership in this class shall be 
transferred to the appropriate participating class. No such membership 
shall be discontinued except upon a showing that the member’s com- 
positions during no one of the preceding five years have been sufficiently 
performed by licensees of the Society to result in a distribution to the 
member in an amount at least equal to his current annual dues, and 
except after due notice to the member and an opportunity afforded him 
to submit in writing to the Board of Directors reasons why his mem- 
bership should not be discontinued. 

Upon the transfer of a non-participating member to one of the 
participating classes, and before the transfer shall be deemed effective, 
the member shall execute and deliver to the Society an assignment in 
the form required of participating members under Section 6 of this 
Article IIT. 

WITHDRAWAL From MEMBERSHIP. 

Section 14. Any member may withdraw from membership in 
the Society at the end of any fiscal year upon (1) giving three months’ 
advance written notice to the Society, and (2) agreeing that his resig- 
nation shall be subject to any rights or obligations existing between 
the Society and its licensees under then existing licenses. Subject to 
the above, such withdrawal shall terminate all existing assignments 
and the member’s relationship with the Society, except that the with- 
drawing member shall be entitled to a proportionate share of distribu- 
tions from royalties accruing under existing licenses to the extent 
that such distributions are made solely on the basis of performances as 
shown in the survey of performances made by or for the Society. 
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ARTICLE IV. 


MANAGEMENT. 
BoarD OF DIRECTORS. 
ELECTIONS. 


Section 1. The government of the Society shall be vested in and 
its affairs shall be managed by a Board of twenty-four Directors, 
twelve of whom shall be writer members (that is to say, composers and 
authors) and twelve of whom shall be publisher members. 

At all times three of such writer members shall be standard writer 
members, and at all times three of such publisher members shall be 
standard publishers. The Board of Directors shall, as far as practic- 
able, give representation to writer members and publisher members 
with different participations in the Society’s revenue distributions. 

Commencing with the election in the year 1951 which shall be 
held not later than April first of that year, the entire Board of Direc- 
tors shall be elected for a two-year period in the manner hereinafter 
in this article provided. 

There shall not be eligible for election to the Board of Directors 
as a publisher member thereof, more than one representative from any 
group of affiliated publisher members. By the expression “affiliated”’ 
is meant a group of two or more publishing businesses controlled 
through stock ownership by any one of such group or all of which are 
either directly or indirectly controlled by any other person, copartner- 
ship, firm, association or corporation. 

Thirteen members shall be necessary to constitute a quorum, and 
the affirmative vote of two-thirds of such quorum shall be required and 
shall be sufficient to adopt or pass any motion or resolution authorizing 
or directing any act or thing within the power of the Board. Any 
number less than a quorum may meet and adjourn from time to time 
until a quorum be present. 

The Board may determine the rules of its procedure and make 
any and all regulations necessary for the carrying on of the business 
of the Board of Directors and the officers, agents, and servants of 
the Society. 
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Any former President of the American Society of Composers, 
Authors and Publishers shall be an ex-officio member of the Board of 
Directors, without the right to vote. 


MEETING OF Boar. 


Section 2. The Board shall meet at least once in each month 
and shall hold a meeting in each year promptly after the General 
Annual Meeting in March for the purpose of electing officers. Notices 
of regular or special meetings of the Board of Directors shall be given 
by mail by the Secretary to each director at his last known post office 
address at least two days previous to the time fixed for the meeting. 
Special meetings of the Board of Directors may be called by the Presi- 
dent or Secretary, and shall be called by either of them on written 
request of any seven directors. 


REpoRT OF BoarpD AT MEETINGS. 


SecTIon 3. The Board of Directors shall keep a record of its pro- 
ceedings which shall be submitted at the Annual Meeting of the Society, 
and shall report at such meeting, or at any special meeting of the 
Society, any business which in its judgment requires the action of the 
Society. 

MANNER OF ELEcTION OF DrRECToRs. 


SEcTIonN 4. Members of the Board of Directors shall be elected 
in the following manner commencing with the year 1955, and in each 
alternate year thereafter: 

(a) A Publishers Nominating Committee shall be appointed by the 
Board of Directors at its meeting next (but not less than thirty days) 
preceding the date upon which the Annual General Meeting is to be 
held in such year. No member of the Board shall be eligible to serve 
upon such committee. All members of the Board shall have the right 
to vote for members of such nominating committee which nominating 
committee must consist of three publishers (one of whom shall be a 
standard publisher). 

(b) A Writers Nominating Committee shall be appointed by the 
Board of Directors at its meeting next (but not less than thirty days) 
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preceding the date upon which the Annual General Meeting is to be 
held in such year. No member of the Board shall be eligible to serve 
upon such committee. All members of the Board shall have the right 
to vote for members of such nominating committee which nominating 
committee must consist of six writers (one of whom shall be a standard 
writer) selected one each from six groups as follows: all the writer 
members of the Society shall be classified into six groups based upon 
their respective participation in the Society’s domestic royalties (ex- 
cluding all sums received as prize awards) during the previous calendar 
year, to wit: the maximum amount of such royalties received by any 
writer member shall be the base and such amount shall be divided by six. 


(c) Each member of each committee on nominations shall have 
one vote. Each committee on nominations shall elect its own chair- 
man. In case of a tie in voting for Chairman, the Board of Directors 
shall designate such Chairman. Any vacancy in either such committee 
shall be filled by appointment of another member from the same class 
and subdivision, if any, chosen by the Board of Directors. 


(d) Each committee on nominations shall promptly select and 
nominate from the general membership one candidate for each pub- 
lisher directorship and two candidates for each writer directorship, 
the term of which is currently expiring. It shall secure the consent 
of such candidates to stand for the office and shall also automatically 
regard the incumbent of the expiring directorship as a candidate for 
re-election unless by him otherwise instructed in writing. If any 
publisher member incumbent shall fail to stand for re-election then 
two candidates instead of one shall be nominated for his office. 


(e) The members of the Publishers Nominating Committee and 
the members of the Writers Nominating Committee shall jointly con- 
stitute the Committee on Elections. This Committee subject to the 
regulations contained in this Section 4, shall have charge of the conduct 
and procedure of the election of directors and shall hold office only 
until it shall have certified to the Board of Directors the result of the 
particular election of which it had supervision. Each member of such 
committee shall have one vote, Such committee shall elect its own 
Chairman. 
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(£) The Committee on Elections shall prepare a ballot in such form 
as shall be approved by the Board of Directors, showing in respect of 
each vacancy the class or division of membership from which the 
nominee must be chosen, the names of the present incumbent if a 
candidate, together with a statement on the ballot that incumbent’s 
name is placed thereon by mandate of the Articles of Association; the 
ballot for publisher nominees shall also designate one additional can- 
didate and that for writer nominees two additional candidates; both 
forms of ballot shall contain a suitable blank space wherein any mem- 
ber may write in the name of any member of the specified class or 
division for whom he votes instead of or in preference to the regular 
nominees. 

Ballots shall be consecutively numbered, and shall provide a space 
for signature of the voting member. One ballot, and one only, shall 
be made available for the use of each active member in good standing 
except that lost, misplaced, mutilated or destroyed ballots may be 
replaced in the sole discretion of the Committee on Elections. 


One ballot shall be mailed to each such member, at his last address 
as disclosed by the records of the Society, not less than twenty days 
before the date of the General Annual Meeting. Each such ballot 
shall be accompanied by a postage-prepaid envelope addressed to the 
Committee on Elections in care of the Society. 

Each qualified member may cast his vote by mail, or personal de- 
livery to the Committee. All votes must be thus cast and received 
not-later than midnight five days before the date set for the General 
Annual Meeting. Votes received thereafter shall not be counted. 

The Committee shall appoint its choice of tellers, exclusive of mem- 
bers of the Board of Directors or any candidate, and shall make all 
rules for totaling, tabulating and counting the votes cast. It shall be 
privileged to call upon the management and staff of the Society for 
any required assistance. 

The candidate receiving the highest number of votes cast shall be 
deemed elected. In case of a tie between the two highest, the candi- 
date who has been longest a member of the Society shall be declared 
elected. 
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The Committee after canvassing the vote, shall by written cer- 
tificate presented to the President not later than the opening of the 
General Annual Meeting, certify the names of the winning candidates 
together with a statement showing the number of votes cast for each 
candidate. 

All ballots, tally sheets and other memoranda, incident to the 
tabulation of the votes shall be retained for three months, and be 
available for examination by any Committee of not less than five mem- 
bers in good standing. 

(g) Publisher members only shall be entitled to vote for Directors 
from this elass and writer members only for Directors from this class. 
All writer members, whether author or composer, shall be qualified 
to vote for writer Directors. 

(h) Voting rights of all members within their respective classes 
in Elections of Directors, shall be upon the following basis (but no 
member entitled to vote shall have less than one vote in any event) : 


Composer—Author Members 


One (1) vote for each $20 or major fraction thereof 
received during the previous calendar year as participation in 
the Society’s distributions of domestic royalties excluding all 
sums received as prize awards. 


Publisher Members 


One (1) vote for each $500 or major portion thereof 
received during the previous calendar year as participation 
in the Society’s distributions of domestic royalties. 


ARTICLE V. 


POWERS OF THE BoarD OF DIRECTORS. 
MANAGEMENT. 


SecTION 1. The Board of Directors shall have charge of and super- 
vision over the general management of the business of the Society, and 
in addition to the powers by these Articles expressly conferred upon it, 
may exercise all such powers and do all such acts and things as may 
be exercised or done by the Society. 
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CONTRACTS. 


SEcTION 2. Without prejudice to the general powers conferred 
by the last preceding section and the other powers conferred by these 
Articles, it is hereby expressly declared that the Board of Directors 
shall have the following powers, that is to say: 

To make contracts or authorize contracts to be made by officers ot 
the Society or by any of the committees provided for by these Articles ; 
to fix the rate, time and manner of payment of royalties tor the per- 
formances of all works registered with the Society; to collect such 
royalties; to maintain all legal proceedings necessary to enforce pay- 
ment of such royalties and compromise claims for damages and penal- 
ties for unlawful performances; to distribute among the members the 
royalties collected in the proportionate shares provided for in the 
scheme of allotment of royalties prescribed in these Articles; to enforce 
the fulfillment of all contracts, both on the part of the members of the 
Society and third parties, that may have been made by the Society; to 
authorize the prosecution and defense of any matter, action or pro- 
ceeding within the scope of the Society, or affecting its interests or 
involving the rights of public performance of any work of any member 
or the question of authorship in any work of any member. 


To purchase or otherwise acquire for the Society any property, 
rights and privileges which the Society is authorized to acquire, at such 
prices and on such terms and conditions, and for such considerations, 
as it thinks fit. 


To appoint and at its discretion remove or suspend, such assistant 
secretaries, assistant treasurers, managers, subordinates, assistants, 
clerks, agents and servants, permanently or temporarily, as it may 
from time to time think fit, and to determine their duties and fix and 
from time to time change their salaries or emoluments, and to require 
security in such instances and in such amounts as it may think fit. 


To confer by resolution upon any committee or officer of the 
Society the right to choose, remove or suspend such subordinate 
officers, agents or servants. 


To determine who shall be authorized to sign, on the Society’s 
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behalf, receipts, endorsements, checks, releases, contracts and docu- 
ments. 

From time to time to provide for the management of the affairs of 
the Society in such manner as it thinks fit, and in particular from time 
to time to delegate any of the powers of the Board of Directors to any 
Committees, officers or agents, and to appoint any persons to be the 
agents of the Society, with such powers (including the power to sub- 
delegate) and upon such terms as may be thought fit. 

To appoint and dissolve all committees; to define, alter and regu- 
late the jurisdiction and exercise original and supervisory jurisdiction 
over any and all subjects and matters referred to said committees; it 
may direct and control their actions or proceedings at any stage thereof, 
and shall try all charges against members and punish such as may be 
found guilty. 

The Board of Directors shall have the power to make such regula- 
tions and to take such action not inconsistent with the Articles of Asso- 
ciation and the by-laws, as it may deem advisable for the protection of 
the property and for the general objects of the Society. It shall adopt 
a seal of the Society. 

The Board of Directors shall have the control over and power of 
disposition of all funds belonging to the Society. It shall determine 
the manner and form of their investment and the depositaries of such 
funds. 


SALARIES OF DIRECTORS. 


Section 3. Directors as such shall not receive any salaries for 
their services except that the sum of $600 may be appropriated out of 
the treasury at each meeting of the Board of Directors for distribution 
as attendance fees among such directors of the 24 members of the 
Board as shall be present within five minutes after the meeting has 
been called to order. 

If any member of the Board of Directors shall be absent from four 
consecutive regular monthly meetings of the Board of Directors, the 
Board shall thereupon remove such absentee director from his office 
as a director and from any other office held by him. The Board of 
Directors shall appoint a successor as provided in Article V, Section 4. 
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Such member shall not, however, be disqualified from filling the 
vacancy thereby created. 


VACANCY IN Boarp oF DIRECTORS. 


SecTion 4. In case of the death, removal or resignation of a 
director or of any vacancy in the Board of Directors, such vacancy 
shall be filled by the election of a director belonging to the same class 
of directors as the member of the Board whose place is to be filled, by 
a two-third vote oi the entire Board, the term of office of such newly 
elected member to terminate upon the election of his successor at the 
next general annual meeting held for the election of directors generally. 
At such meeting a director shall be elected of the same class of 
directors as the member of the Board whose place is to be filled, for 
the unexpired term, in the manner provided for the election of 
directors. 


REMOVAL OR SUSPENSION OF DIRECTOR OR OFFICER. 


SEcTION 5. Incase, at any regular or special meeting of the Board 
of Directors, two-thirds of those present shall be of the opinion that 
sufficient cause exists for the removal of any director or officer from 
such office, and that his removal is for the best interest of the Society, 
a special meeting of the Board of Directors shall be called, upon three 
days’ written notice to each of the directors, specifying the charges 
against the director or officer against whom such are directed; and a 
copy of such charges shall be served upon the director or officer so 
charged, at least three days before such special meeting. In case, at 
such special meeting, the directors shall after hearing such director or 
officer, determine by an affirmative vote of two-thirds of all the direc- 
tors in office, that sufficient cause exists for his removal, and that his re- 
moval is for the best interest of the Society, then such person shall 
immediately cease to be a director or officer as the case may be, and 
the resulting vacancy shall be filled as provided in Section 4 next above. 


The Board of Directors may suspend from office any officer or 
director against whom charges have been preferred. 


et A ELE 
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DISQUALIFICATION OF MEMBER OF BOARD OF DIRECTORS. 


SECTION 6. No member of the Board of Directors shall be dis- 
qualified from participating in any meeting, action or proceeding of 
any kind whatever of said Board of Directors, by reason of being or 
having been a member of a Standing Committee or Special Committee 
which has made prior inquiry, examination or investigation of the 
matter under consideration. Nor shall any member of any Standing 
or Special Committee be disqualified, by reason of such membership, 
from acting as a member of the Board of Directors upon any appeal 
from any decision of such Standing or Special Committee. But no 
member shall participate in the adjudication of any case in which he is 
personally interested. 


No member of the Board of Directors shall participate in or vote 
on any question relating to the negotiation, execution, performance or 
enforcement of any license agreement with a motion picture producer 
where such member at the time, directly or indirectly, has any pecu- 
niary interest in any motion picture producer, or in any subsidiary or 
affiliate of such producer or in any contractual relationship with any 
such producer. 

No officer or member of the Board of Directors or any person 
acting on behalf of the Society shall participate in or vote on any ques- 
tion relating to any transaction or negotiation involving the Society 
and a licensee, or prospective licensee, where such officer, director or 
other person has any pecuniary interest in such licensee or prospective 
licensee, or in any subsidiary or affiliate thereof, or in any contractual 
relationship with any such licensee or prospective licensee. 


EXAMINATION OF MEMBER. 


Section 7. The Board of Directors may, by a two-thirds vote of 
its members present, require that any member of the Society shall 
submit to the Board of Directors or any Standing or Special Com- 
mittee, for examination, such portion of his books or papers as are 
material and relevant to any matter under investigation by said Board 
of Directors or by any Standing or Special Committee. Any member 
who shall refuse or neglect to comply with such requirements, or shall 
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wilfully destroy any such required evidence, or who, being duly sum- 
moned, in pursuance of a two-thirds vote of the members of the Board 
of Directors present, shall refuse or neglect to appear before the 
Board of Directors or any Standing or Special Committee, as a wit- 
ness, or refuse to testify before any such Committee, may be adjudged 
guilty of an act detrimental to the interest or welfare of the Society. 


FINAL DECISION BY TRIAL. 


Section 8. Any hearing or trial may be adjourned, from time to 
time, by the Board of Directors in its discretion; but no member 
thereof, who shall not have been present at every meeting of said 
Board of Directors at which evidence is taken, or at which an accused 
member, or a member whose conduct is involved in the hearing or 
trial, is heard, shall participate in the final decision. 


ARTICLE VI. 


OFFICERS. 


Section 1. Shall consist of a President, two Vice-Presidents, a 
Secretary, Assistant Secretary, a Treasurer and an Assistant Treas- 
urer who shall be Directors of the Society, and a Counsel who need 
not be a member of the Society. 


ELECTION OF OFFICERS. 


Section 2. The President, the Vice-Presidents, the Secretary, 
Assistant Secretary, the Treasurer, and Assistant Treasurer, shall be 
elected annually by the Board of Directors by two-thirds vote of 
the entire Board, and such officers shall hold the same offices in the 
Board of Directors. Each officer, excepting the Counsel, shall serve 
for the term of one year and until the election and qualification of his 
successor, except that the President shall not be elected for more than 
three successive terms. In the event of a failure to elect a President at 
the end of any such year, the office of President shall be declared vacant 
until the next President shall be elected. Pending such election, the first 
Vice-President shall discharge the duties of the President. The office of 
President shall carry with it such salary as the Board of Directors may 
fix from time to time. 
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APPOINTMENT OF COUNSEL. 


Section 3. The Counsel shall be appointed by the Board of 
Directors for such term as may be decided by the Board. 


VACANCY OF OFFICE. 


SecTIon 4. In case a vacancy shall occur in the office either of 
the President, Vice-Presidents, Secretary, Assistant Secretary, Treas- 
urer or Assistant Treasurer, an election shall be held forthwith to fill 
vacancy for the unexpired term. 


EXPULSION OR SUSPENSION OF OFFICER. 


Section 5. The expulsion or suspension of a member holding any 
office or position, to which he has been either elected or appointed, 
shall create a vacancy therein which shall be filled as provided in these 
Articles. 


ARTICLE VII. 
THE PRESIDENT. 


The President shall be the chief executive officer of the Society. 
He shall preside at all meetings of the Board of Directors. He shall 
have general supervision over the business affairs and property of the 
Society and over its several officers. 

He shall see that all orders and resolutions of the Board of 
Directors and of the Society are carried into effect and he shall sign 
all contracts and agreements authorized by the Board of Directors, 
unless the Board shall otherwise direct. The President shall submit 
to the Board of Directors, as soon as may be after the close of each 
fiscal year, and to the members at each annual meeting a complete 
report of the operations of the Society for the preceding year, and 
of the state of its affairs, making such recommendations as he thinks 
proper, and he shall from time to time report to the Board of Directors 
all matters within his knowledge which the interests of the members 
may require to be brought to its notice. The President shall be 
ex-officio a member of all standing committees. 
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ARTICLE VIII. 
THE VICE-PRESIDENTS. 


The Vice-Presidents shall have such powers and perform such 
duties as the Board of Directors may from time to time prescribe, 
and perform such other duties as may be prescribed in these by-laws. 
In case of the absence of the President or his inability to act, the 
Vice-President shall discharge the duties of the President. 


ARTICLE IX. 
THE TREASURER. 


The Treasurer shall have charge of the funds, securities, receipts 
and disbursements of the Society. He shall deposit all moneys and 
other valuable effects in the name and to the credit of the Society 
in such depositaries as the Board of Directors may from time to time 
designate. He shall disburse the funds of the Society as may be 
ordered by the Board, by checks or drafts upon the authorized deposi- 
taries of the Society, signed by the President or Vice-President and 
countersigned by himself or an Assistant Treasurer. He shall take 
and preserve proper vouchers for all moneys disbursed. He shall 
render to the President or to the directors, at the regular meetings of 
the Board, whenever the President or said Board shall require him to 
do so, and at every annual meeting of the Society an account of the 
financial conditions of the Society and of all of his transactions as 
Treasurer; and as soon as may be after the close of each fiscal year 
he shall make and submit to the Board of Directors a like report for 
each fiscal year. He shall keep at the principal office of the Society 
full and correct books of account of all its business and transactions. 
He shall give to the Society a bond in such sum as the Board of 
Directors may from time to time designate conditioned for the faith- 
ful performance of the duties of his office and the restoration to the 
Society at the expiration of the term of his office or in case of his death, 
resignation or removal from office, of all books, papers, vouchers, 
money or other property of whatever kind in his possession belonging 
to the Society. In the absence of the Treasurer or his inability to act, 
the Assistant Treasurer shall perform all the duties of the Treasurer. 





POLICIES OF ASCAP 495 


21 


The Treasurer shall pay no bills unless they are properly certified by 
the officer or committee authorized by the Board of Directors to make 
the expenditures. The books and accounts of the Society shall be 
audited monthly in such manner as the Board of Directors may order. 


ARTICLE X. 
THE SECRETARY. 


The Secretary shall be ex-officio Secretary of the Board of 
Directors. He shall record all the votes and proceedings of the 
meetings of the Society, and of the Board of Directors in a book 
or books. He shall record all the votes and proceedings of the meet- 
ings of the Society, and when authorized by the Board of Directors 
he shall affix such seal to any instrument requiring the same. He 
shall countersign all contracts and agreements signed by the Presi- 
dent. The seal of the Society, so affixed, shall always be attested by 
the signature of the Secretary, or an Assistant Secretary. He shall 
give notice of all meetings of the Society, and of the Directors, 
and of all calls for assessments to be paid by the members. The Secre- 
tary shall also have such other powers and perform such other duties as 
pertain to his office, or as the Board of Directors may from time to 
time prescribe. In the absence of the Secretary or his inability to act, 
the Assistant Secretary shall have all the foregoing duties. 


ARTICLE XI. 
THE COUNSEL. 


The Counsel shall be the legal adviser of the Society, the Board 
and the various committees. He shall have supervision of all matters 
involving legal questions, and shall appear for the Society in all 
actions or proceedings. 


ARTICLE XII. 
ABSENCE OR SUSPENSION OF OFFICER. 
In case of the absence of the President, a Vice-President, the 


Secretary, Assistant Secretary, the Treasurer or Assistant Treasurer, 
or in case of the suspension of any such officer pending his trial on 
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charges, the Board may delegate his powers and duties to any other 
officer, or to any Director for the time being. 


ARTICLE XIII. 
Orper oF Business, Directors’ MEETINGS. 

The order of business at the meetings of the Board shall be as 
follows: 

1. A quorum of thirteen members being present, the President 
shall call the Board to order. 

2. The minutes of the last meeting shall be read and considered 
as approved, if there be no amendments. 

3. Reports of officers of the Society. 


4. Reports of Committees. 
5. Unfinished business. 

6. Miscellaneous business. 
7. New business. 


ARTICLE XIV. 
STANDING COMMITTEES. 


SEcTION 1. FINANCE CoMMITTEE. There shall be a Finance Com- 
mittee of three Directors who shall attend to and supervise all the 
fiscal operations of the Society to the extent and in the manner directed 
by the Board, and this or such other committee as may be appointed, 
shall examine all accounts of the Society at the close of each fiscal 
year and at such other times as may be deemed necessary, and report 
thereon. 

SEcTION 2. ExEcuTIVE ComMiITTEE. The Board of Directors shall 
appoint an Executive Committee from among the members of the 
Board, who shall advise with and aid the officers of the Society in all 
matters concerning its interest and the management of its business and 
clothed with such powers as may be prescribed or delegated by the 
Board of Directors, from time to time, included among which shall be 
that of supervising the activities of the Society during the intervals 
between meetings of the Board of Directors. This committee shall 
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consist of such number as the Board of Directors shall fix from 
time to time. 

SEcTION 3. MEMBERSHIP COMMITTEE. There shall be a Member- 
ship Committee of such number as shall be fixed by the President with 
the approval of the Board who shall pass upon the applications filed 
with the Committee and shall verify the statements therein contained, 
and may require of each applicant additional proof of eligibility to 
membership. This committee shall consist of members of the Board of 
Directors. 

SECTION 4. COMPLAINT COMMITTEE. The Complaint Committee 
shall consist of five members of the Board. 

Any member against whom a complaint is made before this Com- 
mittee of violation of the Articles of Association, the by-laws or any 
resolution of the Society, or of the Board of Directors, regulating the 
conduct of the members, or of any conduct or proceeding inconsistent 
with the Articles of Association, or of misconduct, fraud, fraudulent 
acts or acts derogatory to the welfare of or prejudicial to the Society, 
shall be notified thereof, and if he desires he shall be heard in his 
defense, and shall be afforded an opportunity to examine all charges, 
papers and evidence submitted to the Committee and to make an- 
swer thereto. The Committee shall have power to make rules re- 
specting hearings upon such complaints. Proceedings before the 
Committee shall be confidential, and shall be disclosed only as the 
Directors order, after the proceedings have been reported to them. 
Should the circumstances warrant, the complaint shall be referred 
to the Board of Directors with all evidence taken before the Com- 
mittee, and the Board, after investigating said charges, shall sum- 
mon before it the accused member where he shall have an opportunity 
to be again heard in person before final action in the case, and, 
if in the opinion of the Board, the charge or charges against said 
accused member be substantiated, it may by a vote of not less than 
two-thirds of the entire Board, censure, fine, suspend or expel said 
member, and the decision of the Board of Directors shall be conclusive 
and final. 

SECTION 5. APPOINTMENT AND TERM OF STANDING COMMITTEES. 
All standing committees shall be appointed to hold office for not more 
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than one year or until their successors are appointed. The members 
of the Finance Committee, Membership Committee, Complaint Com- 
mittee and the two Relief Committees shall be appointed by the Presi- 
dent with the approval of the Board of Directors and the President 
shall submit the names of the members of such respective committees 
within thirty days after he shall have assumed office. 

Unless in these Articles of Association specifically otherwise pro- 
vided, membership of committees shall consist exclusively of members 
or officers or employees of the Society, as the Board in its sole judg- 
ment may deem desirable or advisable. 

SECTION 6. CLASSIFICATION COMMITTEES. There shall be two 
Classification Committees for the allotment of royalties — one for the 
classification of publisher members and one for the classification of 
composer and author members. The Classification Committee for the 
publisher members shall consist of the publisher members of the Board 
of Directors, and the Classification Committee for the composer and 
author members shall consist of the composer and author members of 
the Board of Directors. 

Each such Committee shall meet not less than once in each year 
for the purpose of classifying the members over which it shall have 
jurisdiction and to review and revise the classification of the respective 
members to the end that the allotment and apportionment of the 
royalties among the respective members shall be determined in a fair 
and non-discriminatory manner as hereinafter provided. 

It shall be the duty of the Classification Committees to determine 
the status of each member of the Society with respect to the share 
of the royalties to which he is entitled and the distribution of royalties 
directed to be made by the Board of Directors. Such Committees 
in fixing the status of a member shall take into consideration the 
number, nature, character and prestige of works composed, written 
or published by such member, the length of time in which the works 
of the member have been a part of the catalogue of the Society, and 
popularity and vogue of such works, all to be determined in a fair 
and non-discriminatory manner. 

Primary consideration shall be given to the performance of the 
compositions of members as indicated by objective surveys of per- 
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formances (excluding those licensed by the member directly) periodic- 
ally made by or for the Society. 

Each such Committee shall set forth in writing the general basis 
of member classification which shall be made available to any member 
upon request. 

SECTION 6A. PROTEST TO CLASSIFICATION COMMITTEES. Any mem- 
ber, aggrieved by his classification may, after any distribution, file a 
protest in writing with the Classification Committee having jurisdic- 
tion over his classification. It shall be the duty of the Classification 
Commitee to hear such member and to accept from him all papers in 
evidence submitted to the Committee. The Committee shall have the 
power to make rules respecting hearings upon such protests, with full 
power to appoint a sub-committee to investigate such protest. 

The Committee shall make its decision within thirty days from the 
date of filing the protest. Such decision shall be conclusive and final 
unless the member shall file an appeal in the manner hereinafter 
prescribed. 

SECTION 6B. APPEALS From CLASSIFICATION. Any member who 
is dissatisfied with the decision of the Classification Committee may 
give notice in writing to the Secretary of the Society within thirty days 
thereafter, stating that he proposes to appeal to the Board of Appeals; 
the Board of Appeals shall entertain his appeal and give him an 
opportunity to appear in person, or by any other person of his own 
selection, including a member of the Society, if he so desires, or to 
present his appeal in writing or both; any one or more members of the 
Classification Committee may likewise appear in person on such appeal ; 
the decision of such Board of Appeals shall be deemed final unless 
either the member or the Classification Committee files a notice of 
appeal in writing with the Secretary of the Society within thirty days 
after receiving written notice of such decision of the Board of Appeals; 
in such case all evidence taken before the Board of Appeals shall be 
referred to the Panel provided for in Section 6p of this Article XIV. 

The Panel, after considering any such appeal, may reverse the 
decision of the Board of Appeals and determine the classification of 
such member by a vote of not less than two-thirds of the Panel and 
in its discretion may impose costs. If less than two-thirds of the Panel 
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vote for reversal, the decision of the Board of Appeals shall be affirmed. 
The decision of the Panel shall be conclusive and final. No member 
shall have the right to take an appeal to the Board of Appeals or to the 
Panel more than once during each calendar year. In case of a re- 
classification of a member, such reclassification shall not be retroactive 
but shall become effective on the succeeding distribution. 

If any member of the Board of Appeals should be dissatisfied with 
his classification, he shall have the right to appeal to the Board of 
Directors which for purposes of such appeal shall act as the Board of 
Appeals. 

In the event that the Board of Appeals or the Board of Directors, 
as the case may be, shall not reach a decision at the meeting at which 
any appeal shall be presented, a decision may be made at any sub- 
sequent meeting of such Board. All members of such Board present 
at the meeting at which the appeal is voted on shall be entitled to 
participate in the consideration and decision of such appeal. 

SECTION 6c. Boarp oF APPEALS. (1) Commencing with the elec- 
tion in the year 1954, and in each alternate year thereafter, there shall 
be elected for a two-year period from the general membership a Board 
of Appeals consisting of three writer members (one of whom shall be 
a standard writer) and three publisher members (one of whom shall 
be a standard publisher). No member of the Board of Directors nor 
any representative of a publisher member affiliated with any publisher 
member (as defined in Article IV, Section 1) having a representative 
on the Board of Directors, shall be eligible to serve on the Board of 
Appeals. The three writer members shall be elected by all the writers 
and the three publisher members shall be elected by all the publishers. 

(2) Members of the Board of Appeals shall be elected in the 
following manner: 

(a) The Publishers Nominating Committee and the 
Writers Nominating Committee, specified in Article IV, Sec- 
tion 4, subdivisions (a) and (b) of these Articles, shall each 
not less than thirty days preceding the date upon which the 
Annual General Meeting is to be held in such year, select and 
nominate from the general membership such number of pub- 
lisher- and writer-members respectively as each such Com- 
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mittee may in its discretion select (but in no event less than 
six publisher members and six writer members respectively ) 
not less than two publishers and two writers being standard 
publishers and standard writers. 

(b) The Committee on Elections, specified in Article [V, 
Section 4, subdivision (e) of these Articles, shall prepare a 
ballot in such form as shall be approved by the Board of 
Directors showing the class or division of membership from 
which the nominee must be chosen; such ballot shall contain a 
suitable blank space wherein any member may write in the 
name of any member of the specified class or division for 
whom he votes instead of or in preference to the regular 
nominees. 


(c) Ballots shall be numbered, distributed and returned 
in the manner prescribed in said Article IV, Section 4, sub- 
division (f). 

(d) All votes must be cast and received not later than 
twenty days after the Ballot shall have been mailed by the 
Committee on Elections. Votes received thereafter shall not 
be counted. 


(e) The Committee shall conduct the election, tabulate 
votes and determine the person elected and retain tally sheets 
and other data as provided in such subdivision (f) in 
Article IV, Section 4. 


(f) The Committee, after canvassing the vote, shall by 
written certificate presented to the President not later than 
thirty days after such Ballots shall be mailed by it, certify 
the names of the winning candidates together with a state- 
ment showing the number of votes cast for each candidate. 


(g) Publisher members only shall be entitled to vote for 
members of the Board of Appeals from this class and writer 
members only for members of the Board of Appeals from 
this class. All writer members whether author or composer, 
shall be qualified to vote for writer members of the Board 
of Appeals. 
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(h) Voting rights of all members within their respective 
classes in elections of members of the Board of Appeals shall 
be upon the basis specified in subdivision (h) of Article IV, 
Section 4. 

(3) Four members of the Board of Appeals shall constitute a 
quorum and the affirmative vote of a majority of those present shall 
be required to change the classification fixed by the Classification Com- 
mittee. In the event of an equally divided vote, the Board of Appeals 
shall certify the appeal to the Board of Directors and its decision shall 
be binding, final and conclusive. 

(4) The Chairman of the Board of Appeals (or in the case of a 
tie vote a member of the Board of Appeals representing each of the 
views of that body) may appear before the Board of Directors upon 
any appeal from a decision of the Board of Appeals to the Board 
of Directors. 


(5) in case of the death, removal or resignation of a member of 
the Board of Appeals, such vacancy shall be filled by the election of a 
member belonging to the same class and division as the member 
whose place is to be filled, by a two-third vote of the entire Board, the 
term of office of such newly elected member to be for the balance of the 
term of the replaced member. 

(6) Members of the Board of Appeals as such shall not receive 
any salaries for their services except that each member in attendance 
at each meeting of the Board of Appeals within five minutes after the 
meeting has been called to order, shall receive the sum of $25 as an 
attendance fee. 


SECTION 6p. PANEL. (1) The Panel designated in Section 6B 
shall consist of an Impartial Chairman designated in the manner here- 
inafter set forth and two members of the Society designated respec- 
tively by the member and the Classification Committee concerned in 
the appeal taken to the Panel. 

(2) The Impartial Chairman of this Panel shall be designated 
by the Board of Directors. He shall not be a member of the Society. 

(3) The appellant shall designate his member of the Panel by 
written notice addressed to the Secretary of the Society within ten 
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days after filing his notice of appeal. Within twenty days after the 
filing of such notice of appeal, the appellee shall designate his member 
of the Panel in similar manner. If either party shall fail to designate 
a member of the Panel in the manner heretofore prescribed, the Panel 
shall consist of the Chairman and the designee, if any, of the other 
party to the appeal. 


(4) The compensation of the Impartial Chairman shall be de- 
termined by the Board of Directors from time to time. The other 
members of the Panel shall not receive any compensation except such 
amount as the Board of Directors may determine from time to time, 
which amount shall in no event be in excess of the attendance fees 
payable to members of the Board of Appeals. 


SECTION 6E£. CLASSIFICATION Recorps. Records shall be main- 
tained by the officers, committees, boards or panel of the Society deal- 
ing with the classification of members and distribution of revenues 
which will adequately apprise the respective members of the deter- 
mination made and actions taken by such officers, committees, boards 
and panel as to such members and the basis therefor. 


SecTION 7. RELIEF CoMMITTEES. There shall be appointed two 
Relief Committees, one a Publishers Relief Committee and one a 
Writers Relief Committee. Each Committee shall consist of three 
members of the Board of Directors, the Publishers Committee to 
consist of publisher members and the Writers Committee to consist 
of writer members. These Committees shall investigate the respective 
requests or applications for relief on behalf of a sick, infirm, needy 
or deserving member or his widow, infant children or indigent parent. 
Upon the recommendation of either such Committee the Board may 
ratify or direct the payment of such sum or sums as in its judgment 
will satisfy the immediate necessities of such person or persons, and 
to make advances, from any royalties thereafter to accrue to the 
member, such advances to be repaid to the Society by deducting the 
whole or any part thereof from any subsequent distributions awarded 
to such member. 


The Board of Directors shall annually devote a part of the pro- 
ceeds derived from its operations to the purpose of giving financial 
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aid to members of the Society, their widows, infant children or indigent 
parents. The giving of such assistance is optional and shall only be 
granted in cases of urgent necessity, and the Society does not vouch- 
safe to its members the right to receive assistance. Any moneys paid 
out on account of relief must always be entered in the books of the 
Society with a statement of the actual purpose for which they were 
disbursed, and not merely under the head of “Relief.” 
ARTICLE XV. 
APPORTIONMENT OF ROYALTIES. 

SECTION 1. All royalties and license fees collected by the Society 
shall be from time to time as ordered by the Board of Directors 
distributed among its members, provided, however: 

(a) That all expenses of operation of the Society and sums pay- 
able to foreign affiliated Societies shall be deducted therefrom: and 
duly paid; and 

(b) That the Board of Directors, by two-thirds vote of those pres- 
ent at any regular meeting may add to the Reserve Fund any portion 
not exceeding 10% of the total amount available for distribution; and 

(c) That the net amount remaining after such deduction for 
distribution shall be apportioned as follows: one-half (%4) thereof to 
be distributed among the “Music Publisher’ members, and one-haif 
(%4) among the “Composer and Author” members respectively. 


RESERVE FUND. 

SECTION 2. The Board of Directors, by a two-thirds vote of all 
those present, shall have the right to create and from time to time 
to add to the reserve fund, and may direct that a portion of the royal- 
ties as and when collected be placed in such reserve fund. 


UNCLAIMED ROYALTIES. 

SecTIOoN 3. Royalties which have been apportioned and which 
have not been claimed by the owners shall remain in the General Fund 
of the Society for a period of six years. Three months prior to the 
expiration of said six years, notices shall be given to the parties law- 
fully entitled thereto, by registered mail, requiring them to receive 
said royalties within three months, and after the expiration of said 
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three months, such royalties, if not claimed, shall become the absolute 
property of the Society. 


ARTICLE XVI. 


GENERAL POWERS AND DuTIES OF COMMITTEES. 
QuoRUM OF COMMITTEES. 


SEcTION 1. A majority of each committee shall constitute a quorum 
thereof. 

MEETINGS OF COMMITTEES. 

SecTION 2. Each Committee, unless otherwise voted by the Com- 
mittee, shall meet at least monthly upon a date to be fixed by the Com- 
mittee, except during the months of July, August and September. 
The Secretary shall send notices of each meeting to the members 
thereof at least three days in advance of the meeting. 


ABSENCE OF MEMBER OF COMMITTEE. 


Section 3. If any member of any Committee is absent from two 
successive meetings without an excuse presented to the Committee, his 
place may be declared vacant by the President. 


MINUTES OF COMMITTEE. 

SEcTION 4. The standing committees shall keep regular minutes 
of their transactions and cause them to be recorded in a book kept in 
the office of the Society for that purpose, and report the same to the 
Board of Directors at its regular meetings. 


ARTICLE XVII. 
SPECIAL COMMITTEE. 

Whenever any twenty-five members of the Society shall certify 
to the Board of Directors that they desire the Society to prosecute 
any matter within the scope of the Society, the President shall appoint 
a special committee to investigate the matter and report to the Board 
of Directors with its opinion thereon whether it is advantageous and 
for the best interest of the Society to undertake the prosecution of 
such matter. The Board of Directors shall carefully consider such 
report and a two-thirds vote of all the directors shall determine 
whether or not such prosecution shall be undertaken. 
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If the Board of Directors shall refuse to authorize the prosecu- 
tion of such matter or to call a meeting of the general membership for 
the consideration of such matter by the general membership, then 
and in that event, upon written demand of not less than fifteen (15%) 
per cent of the publisher membership or of the writer membership, 
as the case may be, delivered to the President for a general meeting 
of the membership to consider such matter, the President shall call 
such general meeting to consider the same. 

However, not more than two such meetings in any calendar year 
shall be required to be called by the President. 

In case any action shall be required by such general membership 
in connection with the matters so submitted to it, such action shall 
be taken in the same manner, including the method of voting and the 
weighting thereof and the same number of votes shall be required 
as in the case of amendments, all as provided in Article XXI. 

ARTICLE XVIII. 
GENERAL MEETINGS OF THE SOCIETY. 

SECTION 1. The General Annual Meeting shall be held each year 
during the month of March. An additional General Membership Meet- 
ing shall be held in the month of October of each year. Special meet- 
ings may be called at any time by the Board of Directors. 

Business TRANSACTED AT GENERAL MEETINGS. 

SecTIoNn 2. No business shall be submitted to the General Annual 
Meeting or the General Membership Meeting, unless it has been brought 
to the knowledge of the Board of Directors at least eight days in 
advance. Such General Meetings shall, however, be entitled in any 
event to lay aside any such business as they may consider inopportune. 


MorION orn RESOLUTION IN WRITING. 


Section 3. Every motion or resolution which shall be made or 
offered at any meeting of the Society shall, at the request of the 
Secretary, be reduced to writing and furnished to the Secretary before 
the question shall be put. 


CALIFORNIA MEETINGS. 
Section 4. The President shall specify dates approximately 
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thirty days before each of the two General Meetings of the Society 
on each of which dates a meeting will be held on the West Coast 
attended by the President or acting President, General Manager or 
acting General Manager, and at least one member of the Executive 
Committee, to acquaint them with the activities of the Society during 
the period between meetings, to receive for consideration of the Board 
any recommendations offered and to make a full report of said 
meeting to the Board of Directors at its next monthly meeting. 


ARTICLE XIX. 
NOTICES. 

Whenever notice is required to be given to any member, such 
notice shall not be required to be given by personal service, but 
such notice shall be deemed to have been given from and at the 
time when said notice in writing shall have been deposited in the 
Post Office, or in any regular United States mailing box in the City 
of New York, enclosed in a post-paid wrapper, addressed to the mem- 
ber at his last known place of residence, as the same shall appear upon 
the books of the Society, or if such address shall not appear upon the 
books of the Society, then to such address as may appear in any 
directory of the municipality in which he may reside or do business. 


ARTICLE XX. 
EXPULSION AND TERMINATION OF RIGHTS OF MEMBERSHIP. 
SUSPENSION FOR CAUSE. 

SzcTION 1. Any member who is expelled by the Board of Direc- 
tors, or who is dropped for the nonpayment of dues, fines or assess- 
ments, shall thereupon lose and forfeit any and all interest, right or 
claim in, to or under the Society, the property thereof, and the dues 
and assessments paid thereto. Upon expulsion, death, bankruptcy, 
insolvency or other severance of membership in or connection with the 
Society, all rights and interests of whatsoever character, sort or kind, 
to, of, in or concerning the Society by virtue of such membership, shall 
instantly cease and be of no further force and effect. Expulsion shall 
not relieve any member from his obligations to the Society up to the 
date of such expulsion. 


24463 O—5S 
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PostHUMOUS MEMBERSHIP. 

Section 2. On the death of any member his rights in the Society 
and membership shall cease, and neither his rights nor his member- 
ship nor any right therein shall at any time be, by voluntary assign- 
ment, operation of law, legal proceedings or otherwise, vested in any 
other person, whomsoever; provided, however, 

That in the sole discretion of the Board of Directors the deceased 
member’s widow, widower, parent, parents, child, children, heir, heirs, 
or next of kin, or any one or more of such persons, may be awarded 
a share in royalty distributions not exceeding that which would, in 
the judgment of the proper classification committee, have been awarded 
to the deceased member had he been living at the time of such royalty 
distribution. 

If such share in royalty distributions shall be awarded to the 
deceased member’s widow, widower, child, children, brother(s) or 
sister(s), such widow, widower, child, children, brother(s) or sister(s) 
as the case may be, shall have the same voting power as “composer- 
author” members to the extent of such widow’s, widower’s, child's, 
children’s, brother(s)’ or sister(s)’ participation in the Society’s dis- 
tribution of domestic royalties during the previous calendar year but 
shall not be eligible to office. 

BANKRUPTCY OF MEMBER. 

Section 3. The Board of Directors shall have the right to sus- 
pend payments of royalties to any member in case of the filing of a 
petition in bankruptcy by or against him, and/or the adjudication of 
such member a bankrupt, or the execution by such member of an 
assignment for the benefit of creditors, or the taking advantage by 
him of the insolvency laws of any State, Territory or Country, or the 
appointment of a receiver, trustee or liquidator of the assets and 
property of the member, or the voluntary or involuntary dissolution 
of a member. 

The representative of any publisher member who shall be a 
member of the Board of Directors may upon the happening of any 
such contingencies be dropped from the Board of Directors in the 
sole discretion of the Board. 

The royalties, or the right to participate in the royalties, and the 
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rights of the members in the Society, shall not be sold or otherwise 
disposed of by any member, and shall not be the subject of sale or 
other disposition by voluntary action, operation of law, legal pro- 
ceedings or otherwise, and no member shall sell, otherwise dispose 
of, hypothecate or create a lien upon any royalties accrujng, or that 
may thereafter accrue to him, by virtue of his membership, or any 
of the rights, privileges, benefits, royalties or emoluments to which 
he may be entitled by virtue of his membership. 
ARTICLE XXL. 
AMENDMENTS. 

(a) All proposed amendments to the Articles of Association may 
be brought before the general membership at the General Annual 
Meeting or the General Membership Meeting or before any special 
meeting of the general membership called by the Board of Directors 
for that purpose, provided that a written copy of such proposed 
amendment shall have been submitted to the Board of Directors at 
least eight days in advance of such meeting. 

If, however, the Board of Directors shall disapprove of such 
proposed amendment, the same shall not be brought before the general 
membership for action unless the same shall have been or shall there- 
after be requested by 15% of the publisher membership or of the 
writer membership, as the case may be, as provided in Article XVII 
hereof. 

(b) Such proposed amendment shall be freely discussed at such 
meeting and promptly thereafter a ballot embodying such amendment 
shall be mailed to each and every member of the Society. The ballot 
shall be in such form as shall be approved by the Board of Directors. 
Ballots shall be consecutively numbered and shall provide a space for 
signature of the voting’ member. One ballot and one only shall be 
made available for the use of each active member in good standing 
except that lost, misplaced, mutilated or destroyed ballots may be 
replaced in the sole discretion of the Board of Directors or such com- 
mittee as it may designate for that purpose. 

One ballot shall be mailed to each such member at his last address 
as disclosed by the records of the Society promptly after the meeting 
at which the proposed amendment shall have been presented and 
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discussed. Each such ballot shall be accompanied by a postage-prepaid 
envelope addressed to the Board of Directors or such officer or com- 
mittee as it may designate. 

Each qualified member may cast his vote by mail or by personal 
delivery. All votes must be thus cast and received not later than 
twenty days after the ballot shall have been mailed. Votes received 
after such twenty-day period shall not be counted. 

The Board of Directors or any committee designated by it for 
that purpose shall appoint its choice of teller and shall make all rules 
for totaling, tabulating and counting the votes cast. It shall be 
privileged to call upon the management and staff of the Society for 
any required assistance. 

(c) Publisher members shall vote as one group and composer- 
author members shall vote as one group, and the votes cast by each 
group shall each count for fifty (50%) per cent. 

The voting rights of all members within their respective groups 
shall be weighted upon the same basis as in the case of election of 
Directors and as set forth in Article IV, Section 4, subdivision (h) 
thereof. 

In order to effectuate the counting of each group for fifty (50%) 
per cent, the total votes cast in each group in favor of the amendment 
shall be divided by the total number of votes of all members of such 
respective group if all such members had exercised their right to 
vote and the fraction so arrived at should be divided by fifty (50%) 
per cent. Thereupon the fraction arrived at in the foregoing manner 
with respect to the composer-author member group and the fraction 
so arrived at with respect to the publisher member group shall be 
added together. If such addition shall result in a fraction representing 
two-thirds or more, then such amendment shall be deemed to have 
been carried. 

(d) The Board of Directors shall certify the result of such voting 
not later than thirty days after the expiration of the period within 
which ballots may be cast, that the amendment has carried or failed, 
as the case may be, and such amendment shall become effective 
immediately unless some other period shall have been stated in the 
amendment. 
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(e) All ballots, tally sheets and other memoranda incident to the 
tabulation of the votes shall be retained for three months and be 
available for examination by any committee of not less than five 
members in good standing. 

ARTICLE XXII. 
INDEMNIFICATION OF DIRECTORS AND OFFICERS. 

The Society shall indemnify and hold harmless each person who 
has served or shall hereafter serve as a director or officer of the 
Society from and against any and all claims and liabilities to which 
such person shall have or may become subject by reason of his having 
heretofore or hereafter been a director or officer of the Society or by 
reason of any action alleged to have been heretofore or hereafter 
taken or omitted by him as such director or officer, and shall reim- 
burse each such person for all legal and other expenses reasonably 
incurred by him in connection with any such claim or liability; pro- 
vided, however, that no such person shall be indemnified against, or 
be reimbursed for any expense incurred in connection with, any claim 
or liability arising out of his own gross negligence or wilful miscon- 
duct. The rights accruing to any person under the foregoing provi- 
sions of this Article shall not exclude any other right to which he may 
be lawfully entitled, nor shall anything herein contained restrict the 
right of the Society to indemnify or reimburse such person in any 
proper case even though not specifically herein provided for. The 
Society, its directors, officers, employees and agents, shall be fully 
protected in taking any action or making any payment under this 
Article XXII, or in refusing so to do, in reliance upon the advice of 


counees ARTICLE XXIII. 
DEFINITIONS. 

Section 1. The term “writer member” when used in these Arti- 
cles of Association shall be deemed to refer to composer and author 
members. 

SecT1Ion 2. When the masculine pronoun “he” or “his” is used 
to refer to a member of the Society, such reference shall be deemed 
to be made to writer members of both sexes as well as to publisher 
members whether they be persons, co-partnerships, firms, associations 
. or corporations. 
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ARTICLE XXIV. 
TERMINATION OF REQUIRED REPRESENTATION OF STANDARD WRITER 
MEMBERS AND STANDARD PUBLISHER MEMBERS. 

Section 1. If at any general election for members of the Board 
of Directors held in any year, the aggregate of the weighted votes 
to which all the standard writer members as a group shall be entitled 
shall amount to fifty (50% ) per cent or more of the aggregate of the 
weighted votes to which all the writer members shall be entitled, then 
and thereafter the right of the standard writer members to have any 
specified representation in accordance with the provisions of Article 
IV, Section 1 relating to the Board of Directors, Article IV, Section 
4 relating to the Nominating Committees and Article XIV, Section 6c 
relating to the Board of Appeals, shall forever cease and terminate. 

Section 2. If at any general election for members of the Board 
of Directors held in any year, the aggregate of the weighted votes 
to which all the standard publisher members as a group shall be 
entitled shall amount to fifty (50%) per cent or more of the aggregate 
of the weighted votes to which all the publisher members shall be 
entitled, then and thereafter the right of the standard publisher mem- 
bers to have any specified representation in accordance with the 
provisions of Article IV, Section 1 relating to the Board of Directors, 
Article IV, Section 4 relating to the Nominating Committees and 
Article XIV, Section 6c relating to the Board of Appeals, shall 
forever cease and terminate. 


ARTICLE XXV. 


RESTRICTIONS ON ACTION FOR COPYRIGHT INFRINGEMENT. 

(a) No member of the Society shall at any time, while a member 
of the Society or thereafter, institute, or threaten to institute, or 
maintain or continue any suit or proceeding for acts of copyright in- 
fringement relating to motion picture performance rights (1) alleged 
to have occurred prior to March 14, 1950, or (2) where corresponding 
synchronization rights have been granted prior to March 14, 1950. 

(b) No member of the Society shall grant a synchronization or 
recording right for any musical composition to any motion picture 
producer unless the member or members in interest or the Society 
grants corresponding motion picture performance rights. 
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Re: PrRoposeED AMENDMENTS TO ARTICLE XIV. Section 6c, Suppivisions (3) 
AND (4) AND ArTICLE XIV, SEcTION 6D OF THE ARTICLES OF ASSOCIATION 


Submitted by Paul Cunningham 


COMPARISON OF EXISTING PROVISIONS OF ARTICLES OF ASSOCIATION WITH PROPOSED 
AMENDMENTS 


Existing Provisions of Subdivisions (3) 
and (4), Section 6C, Article XIV 
(matter to be stricken out is in 
black brackets) 


(3) Four members of the Board of 
Appeals shall constitute a quorum and 
the affirmative vote of a majority of 
those present shall be required to 
change the classification fixed by the 
Classification Committee. In the event 
of an equally divided vote, the Board of 
Appeals shall certify the appeal to the 
[Board of Directors] and its decision 
shall be binding, final, and conclusive. 

(4) The Chairman of the Board of 
Appeals (or in the case of a tie vote a 
member of the Board of Appeals 
representing each of the views of that 
body) may appear before the [Board of 
Directors] upon any appeal from a 
decision of the Board of Appeals to the 


{Board of Directors]. 


Existing Provisions of Section 6D, 
Article XIV 


Section 6D. PANEL 


(i) The panel designated in Section 
6B shall consist of an Impartial Chair- 
man designated in the manner herein- 
after set forth and two members of the 
Society designated respectively by the 
member and the Classification Commit- 
tee concerned in the appeal taken to the 
Panel. 

(2) The Impartial Chairman of this 
Panel shall be designated by the Board 
of Directors. He shall not be a member 
of the Society. 

(3) The appellant shall designate his 
member of the Panel by written notice 
addressed to the Secretary of the So- 
ciety within ten days after filing his 
notice of appeal. Within twenty days 
after the filing of such notice of appeal, 
the appellee shall designate his member 
of the Panel in similar manner. If 
either party shall fail to designate a 
member of the Panel in the manner 
heretofore prescribed, the Panel shall 
consist of the Chairman and the desig- 
nee, if any, of the other party to the 
appeal. 

(4) The compensation of the Impar- 
tial Chairman shall be determined by 
the Board of Directors from time to 





Proposed Amendment of Subdivisions (3) 
and (4), Section 6C, Article XIV 
(new matter italicized) 


(3) Four members of the Board of 
Appeals shall constitute a quorum and 
the affirmative vote of a majority of 
those present shall be required to 
change the classification fixed by the 
Classification Committee. In the event 
of an equally divided vote, the Board 
of Appeals shall certify the appeal to 
the Panel and its decision shall be 
binding, final, and conclusive. 

(4) The Chairman of the Board of 
Appeals (or in the case of a tie vote a 
member of the Board of Appeals 
representing each of the views of that 
body) may appear before the Panel 
upon any appeal from a decision of the 
Board of Appeals to the Panel. 


Proposed Amendment of Section 6D, 
Article XIV (new matter italicized) 
Section 6D. Paner. Until such 

time as the provisions of Section “6D 

[new]’’ shall become effective, the following 

provisions shall apply: 

(i) [No change in this Subdivision] 


(2) [No change in this Subdivision 


(3) [No change in this Subdivision] 


(4) [No change in this Subdivision] 
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time. The other members of the Panel 
shall not receive any compensation ex- 
cept amount as the Board -of 
Directors may determine from time to 
time, which amount shall in no event 
be in excess of the attendance fees pay- 
able to members of the Board of Appeals. 

Existing provisions of Section 6D, 
Article XIV appear above and will be 
superseded completely by the provision 
in the right hand column, of its 
effective date 


such 


as 


Mr. Dawkins. | should like to 


OF ASCAP 


Section 6D [new] Pane. With re- 
spect to appeals from the Board of Appeals 
taken after such date—not later than July 
31, 1957—as the Board of Directors may 
specify, the following provisions shall 
apply: (1) The Panel designated in Sec- 
tion 6B shall consist of three Arbitrators 
appointed as provided in the Rules of the 
American Arbitration Association. 

(2) All proceedings before the Panel 
shall be conducted in New York City. 

(3) The Board of Directors shall adopt 
such regulations or take such other action 
as may be necessary or proper to carry 
into effect the foregoing provisions in 
conformity with the Rules of the American 
Arbitration Association. 


offer for the committee’s files and 


consideration the Articles of Association of ASCAP for all periods 
from the beginning up to the articles that have been introduced as 


exhibit A-1. 


Mr. Roosevett. Without objection they will be included in the 


files of the committee. 


(The material referred to will be found in the files of the committee.) 

Mr. Dawkins. I would like to offer for the record as exhibit A—2 
a list of the current membership of each of the committees of ASCAP, 
it being denominated for the year 1956. 


Mr. Roosevetr. Exhibit A-2 


for the record. 


will be accepted without objection 


(The exhibit referred to is as follows:) 


ExuiBit No. A2 
1956 
BoaRD OF APPEALS 


Abel Baer 
Joseph A. Fischer 
Douglas Moors 


COMMITTEE 


Mitchell Parish, Chairman 
George Briegel 

Clara Edwards 

Dorothy Fields 

Allan Flynn 


COMPLAINT 


Irving Caesar, Chairman 
Donald Gra 
Alex C. Kramer 


EXECUTIVE 


Jack Yellan, Chairman 
Maurice Scopp 


ON 


George Paxton 
John Redmond 
Joseph H. Santly 
ELECTIONS 


Joseph Meyer 
Leo Talent 
Thomas Valando 
Pete Wendling 
COMMITTEE 

Jack Mills 

J J Robbins 


COMMITTEE 


Deems Tavlor 
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FINANCE COMMITTEE 

Herman Starr, Chairman Jack Mills 
Alex C. Kramer 

FOREICON RELATIONS COMMITTEE 
Herman Starr, Chairman Bernard Goodwin 
Gene Buck Deems Tavlor 
Frank H. Connor 

LAW COMMITTEE 

Stanley Adams Herman Starr 
Bernard Goodwin 


MEMBERSHIP COMMITTEE 


Gene Buck, Chairman Otto A. Harbach 
Louis Bernstein A. Walter Kramer 
Max Dreyfus George W. Meyer 
L. Wolfe Gilbert Maurice Scopp 


Donald Gray 
PENSION COMMITTEE 


George W. Meyer, Chairman John Tasker Howard 
Irving Caesar Edgar Leslie, trustee 
Donald Gray M. E. Brooks 


PUBLIC RELATIONS COMMITTEE 


Alex C. Kramer, Chairman Otto A. Harbach 

Saul H. Bourne A. Walter Kramer 

Gene Buck (subcommittee) J. J. Robbins 

Irving Caesar Bernard Goodwin (alternate) 


Frank H Connor 


PUBLISHERS CLASSIFICATION COMMITTEE 


Louis Bernstein Donald Gray 

Saul H. Bourne Jack Mills 

Irving Caesar J. J. Robbins 
Frank H. Connor Maurice Scopp 
Max Dreyfus Gustave Schirmer 
Bernard Goodwin Herman Starr 


PUBLISHERS NOMINATING COMMITTEE 


Leo Talent, Chairman Thomas Valando 
George F. Briegel 
PUBLISHERS RELIEF COMMITTEE 


Louis Bernstein, Chairman Gustave Schirmer 
Max Drevfus 
SPECIAL CLASSIFICATION COMMITTEE 


Donald Gray, Chairmar Philip James 
Lou Alter A. Walter Kramer 
Max Dreyfus Deems Taylor 


John Tasker Howard 


JOINT CLASSIFICATION COMMITTEE 


V p 
Stanley Adams Saul H. Bourne 
A. Walter Kramer Frank Connor 
Alex Kramer Max Dreyfus 


George Meyer Herman Starr 
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COMMITTEE ON SURVEY AND PRESIDENT’S DUTIES 


Alex C. Kramer, Chairman Otto A. Harbach 
Louis Bernstein Jack Yellen 
Saul H. Bourne Stanley Adams (when needed) 


Max Dreyfus 


SYMPHONY AND CONCERT LICENSING COMMITTEE 


A. Walter Kramer, Chairman Gustave Schirmer 
Franco Colombo Deems Taylor 
Frank H. Connor Adolph Vogel 


John Tasker Howard 


TELEVISION NEGOTIATING COMMITTEE 


Stanley Adams ‘Jack Yellen (alternate for writers) 
Max Dreyfus Saul H. Bourne (alternate for pub- 
Oscar Hammerstein II lishers) 


Herman Starr 


WRITERS CLASSIFICATION COMMITTEE 


Stanley Adams John Tasker Howard 
Gene Buck Alex C. Kramer 
Paul Cunningham A. Walter Kramer 
L. Wolfe Gilbert George W. Meyer 
Oscar Hammerstein II Deems Taylor 

Otto A. Harbach Jack Yellen 


WRITERS NOMINATING COMMITTEE 


Mitchell Parish, Chairman Allan Flynn 
Clara Edwards Joseph Meyer 
Dorothy Fields Pete Wendling 


WRITERS RELIEF COMMITTEE 


A. Walter Kramer, Chairman L. Wolfe Gilbert 
Gene Buck 

Mr. Dawkins. For the committee’s files and consideration I offer 
a list of the membership of the various committees within ASCAP 
for the period 1949 through 1955. 

Mr. Roosevetr. Without objection they will be included in the 
files of the committee. 

(The material referred to will be found in the files of the committee. 

Mr. Dawkins. | would like to offer for the record as exhibit A-3 a 
statement of the receipts, expenditures, and distribution of ASCAP 
for the year 1957 with an accompanying detail of expenses. 

Mr. Roosrvecr. Exhibit A-3 without objection will be accepted 
for the record. 

(The exhibit referred to is as follows:) 
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Exuipit No. A3 


Receipts, ecpenses, and distributions for year 1957 
Receipts: 


From licenses $26, 588, 391. 95 
From interest on U. 8. Treasury bills and 
notes 196, 457. 65 
From membership dues 81, 637. 87 
~ ——— $26, 866, 487. 47 
ixpenses, as per schedule A : ; 4, 826, 426. 22 
Balance available for distribution 22, 040, 061. 25 


Distributions: 
Paid members: 


April $4, 799, 241. 39 

July 4, 981, 594. 37 

October ___- 5, 260, 169. 81 

December 5, 643, 730. 68 

20, 684, 736. 25 

Set aside for payments to foreign societies - 1, 500, 000. 00 
——_—_———————_ 22, 184, 736. 25 


Detail of expenses 
Salaries and compensation: 
Home office: 


Distribution $819, 589. 79 
Accounting and auditing 329, 996. 71 
Iixxecutive and general 569, 915. 69 
—— $1, 719, 502. 19 
Branch office : : 7 632, 549. 47 
Legal (including retainers) ! : 314, 319. 14 
—_—__—_—_—_—_——— $2, 666, 370. 80 
Branch office expenses 531, 999. 79 
Home office expenses: 
Rent and electric as : : 149, 200. 60 
Furniture, fixtures, and alterations 7, 887. 73 
Building service, maintenance and repairs a 19, 527. 17 
Telephone and telegraph - - - - is ee 27, 852. 99 
Postage 29, 435. 11 
Printing and stationery 54, 634. 77 
Licensing and collections huseneda 118, 815. 29 
Auditing 94, 458. 56 
Auditing, Joyce & Mattis ; 27, 195. 00 
Distribution—(index, program and tabulating departments) - 271, 705. 00 
Legal 79, 571. 08 
Advertising and publicity__- 163, 356. O1 
Dues and subscriptions ee 35, 026. 56 
Memorial funds 44, 647. 49 
Nathan Burkan competition e 9, 659. 16 
Traveling, special membership meetings and dinners 53, 275. 40 
Committee meetings 9, 941. 56 
Directors fees . 9, 448. 00 
Iumployees pension trust, group insurance and_ hospitaliza- 
tion . ; 105, 227. 62 
Miscellaneous 3 151, 382. 00 


Relief 165, 808. 53 


3 | 


4, 826, 426. ‘ 
Mr. Dawkins. I would like to offer for the record as exhibit A—4 
the formula for the distribution of royalty payments to writers, dated 
December 27, 1957, and currently in effect. 
Mr. Roosevetr. Exhibit A—4, without objection, will be included 
in the record. 
(The exhibit referred to is as follows:) 


9) 


t 
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IxHiIBIT No. A4 


AMERICAN SOCIETY OF COMPOSERS, AUTHORS AND PUBLISHERS, 
New York, N. Y., December 27, 1957 


(No. 7124) 
Re: Revised writer distribution plan, revised writer distribution formula 


To All Writer Members: 


Enclosed are the revised plan of writer distribution and the revised writer dis- 
tribution formula, which are basically the plan and formula you received in De- 
cember 1956 and August 1955, respectively, with certain changes. The essen- 
tial changes are the following 


PLAN OF WRITER DISTRIBUTION 


Your attention is directed to the changes in paragraph VI A 2 ¢ (ii), page 7, 
relating to credit for background uses The background uses referred to in that 
provision, effective for performances commencing January 1, 1957, will receive 20 
percent of the full applicable credit for each 3 minutes (fractions of 3 minutes 
are to be computed on the basis of 5 percent for each 45 seconds or major fraction 
thereof) instead of 12% percent 

The allocation of network and local station credits (par. VIII, p. 8) has been 
changed as of performances commencing July 1, 1957, so that the network sur- 
vey (as more fully described in the plan) is limited to network programs on ABC, 
CBS, and NBC. The local survey is limited to local programs, network com- 
mercial programs not appearing in the network survey and radio network sus 
taining programs 

WRITER DISTRIBUTION FORMULA 


In October 1957, the current pe rformance fund distribution was based on pe! 
formance credits which included network performance credits from January | 
1956, to December 3l, 1956, and local performance credits from October l, 1955 
to September 30, 1956 Beginning October 1958 and thereafter, distribution 
from such fund will be based on performance credits which include network and 
local performance credits from October | to September 30. For example, begin- 
ning October 1958, network and local performance credits from October 1, 1956 
to September 30, 1957, will be included 

Another change relates to members of less than 5 years’ standing Such a 
member’s place on the ladder in the sustatned performance fund is 1 
mined as follows 


IiOW ce ter 


One year of membership—divide credits by 3 
Two years of membership——divide credits by 4 
Three and 4 years of membership—divide credits by 5 


With respect to the availability fund the rule adopted in 1952 provided that 
no member would be demoted in the availability fund prior to the October 1956 
distribution. We are now in a new 5-year period 4 member’s rating in the 
availability fund as determined in October 1956 will not be lowered prior to the 
October 1961 distribution 

I have outlined what I believe to be the essential changes in the plan and 
formula and I urge that all writer members completely familarize themselves 
with the plan and formula in detail 

Sincerely yours, 
Paul (CUNNINGHAM, President 


PLAN OF WritER DISTRIBUTION 
See covering letter dated December 27, 1957 


Allocation to respective funds: 


Percent 
1. Current performance 20 
2. Sustained performance 30 
3. Availability 30 
4. Accumulated earnings 20 
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1. In determining performance credits, except as otherwise hereinafter specific- 
ally provided to the contrary, the following values are to be given for the initial 
performance on a program: 

(a) Performance on all programs except network sustaining programs 
| point (100 percent 

(6) Performance on radio network sustaining programs, other than those 
covered by the succeeding paragraph C, irrespective of the number of stations 
on the network, are to be given a value equal to a performance on a radio 
network of three stations. If such a program appears in the society’s local 
station survey, performances on such program will be given the same credit 
(in addition to the foregoing) as is given on local programs appearing in such 
survey 

c) Performances on sustaining programs consisting of concerts by sym- 
phony orchestras on national networks which are presented as a genuine 
contribution to the culture of the Nation are to be given a value equal to a 
performance on a radio network of 44 stations. 

Novtre.— Where a composition is performed more than once on a single program, 
additional credit of 10 percent of the value otherwise assignable to the additional 
performance shall be given for each such additional use. 

\n entire period of broadcasting which is presented by the same dominant per- 
onality or under substantially the same title, or as a single show with different 
parts, shall be deemed to be a single program even though it consists of separate 
segments 

Il. Theme songs: For the purpose of allocating credits to theme songs, all 
uses of a theme song shall be credited as follows: 

\. For uses as a theme only: 

1) For all uses within the first 60 minutes of any given 2-hour period, 
a theme song will receive credit for only | use, regardless of the number of 
ictual uses during said 60-minute period 

For additional uses during the second hour (or fraction thereof) of such 
2-hour period, the theme song will receive additional credit for only 10 per- 
cent of a use, regardless of the number of actual uses during such second hour 

In no event shall a theme song be credited with more than 1.1 uses during 
a given 2-hour period regardless of the number of actual uses during such 
period 

(2 \ theme song having to its credit in the society’s survey 20,000 or 
more credits will receive the same credit as any other like song, subject to 
the limitations set forth in subdivision (1) of this item, II—A. 

\ theme song with less than 20,000 credits but with 12,500 or more credits 
will receive three-fourths the credit of any other like song, subject to such 
limitations 

A theme song with less than 12,500 credits but with 5,000 or more credits 
will receive one-half the credit of any other like song, subject to such 
limitations 

All other theme songs irrespective of whether the song is on a commercial 
rate program or on a sustaining program and irrespective of the hour or 
day of the week when such program is given, will receive credit during any 
given 2-hour period as follows, regardless of the number of actual uses during 
such period: 

For performances by less than 4 instruments, one-tenth of 1 percent of 
a point 

For performances by 4 or more instruments, | percent of a point. 

B. For use is both a theme and in the body of a program: 

For the initial use in the body of the program, the applicable credit. 

For all uses as a theme within the first 60 minutes of such program, a theme 
song will receive credit for a single use computed at 10 percent of such 
ipplicable credit regardless of the number of actual uses during said 60-minute 
pe riod 

For additional uses as a theme so ig during the second hour (or fraction 
thereof) of such program, the theme song will receive an additional credit for 
a single use computed at 10 percent of such applicable credit regardless of the 
number of actual uses during such second hour. 

In no event shall the use of a theme song which is also used in the body of 
the program received more than 0.2 of a use during a given 2-hour period 
(regardless of the number of actual uses) in addition to the applicable credit 
for the use of the song in the body of the program. 
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III. Jingles: For the purpose of allocating credits to jingles, all uses of a jingle 
shall be credited as follows: 

(1) For all uses within the first 60 minutes of any given 2-hour period, a 
jingle will receive credit for only 1- use, regardless of the number of actual uses 
during said 60-minute period. 

For additional vses during the second hour (or fraction thereof) of such 
2-hour period, the jingle will receive additional credit for only 10 pereent of a 
use, regardless of the number of actual uses during such second hour. 

In no event shall a jingle be credited with more than 1.1 uses during a given 
2-hour period regardless of the number of actual uses during such period. 

(2) A jingle having to its credit in the society’s survey 20,000 or more 
credits will receive the same credit as any other like song, subject to the limi- 
tations set forth in subdivision (1) of this item, ITT. 

A jingle with less than 20,000 credits but with 12,500 or more credits will 
receive three-fourths the credit of any other like song, subject to such 
limitations; 

A jingle with less than 12,500 credits but with 5,000 or more credits will 
receive one-half the credit of any other like song, subject to such limitations. 

All other jingles, subject to the same 2-hour provision, will receive credit 
as follows: 

For jingles that have been used on network programs for less than 1 
complete year—5 percent. 

For jingles used on network programs after 1 full year of use—10 
percent. 

IV. Copyrighted arrangements of works otherwise in the public domain: The 
committee recognizes that these arrangements are of different character and are 
consequently entitled to different treatment, as follows: 

A. Works which, although based on public domain numbers, contain so 
much new material as to justify their classification as new works with respect 
to the lyric or melody or both will receive the performance credit to which 
they would be entitled as such new works (as to lyric or melody or both), 
based on the program on which they are used. 

B. If the new material (lyric or melody) is not sufficient to qualify as 
new work under subdivision A, but is found by the classification committe 
to contain sufficient new material of substantial originality to qualify 
credit in excess of that provided for in subdivision C. then the wort 
ceive the performance credit assigned by the com: aased on the program 
on which it is used. 

C. All other arrangements will receive credit as follows 

For performances by less than four instruments, 2 percent 
For performances by four or more instruments, 20 percent. 

In case there shall be any question as to the subdivision (A, B, or C hereof 
under which any particular composition shall come, the classification committee 
shall decide. With respect to compositions classified under subdivision A or B 
hereof, the committee shall keep on file the relevant data referred to in reaching 
its determination. 

Note.—To receive credit for claimed arrangements of public domain works, 
such arrangements must be registered in the Copyright Office in Washington. 

V. Works of longer than 3-minute duration performed on other than dance 
programs will be credited as follows: 


x 1? 
Wili re 








Minutes: rant Minutes: Points 
4to5 2 36 to 40 14 
6 to 10 5 | $1 to 45 §2 
ll to 15 | 16 to 50 60 
16 to 20 14 51 to 55 68 
21 to 25 20 56 to 60 76 
26 to 30 28 For each additional 5 min- 
31 to 35 36 | utes S 


Copyrighted arrangements of works in the public domain in the above cate- 
gories, 15 percent of the respective number of points set forth above. 

VI. Background, cue, and bridge music: Credits shall be allocated to back- 
ground, cue, and bridge music (whether written especially therefor or just selected 
from the society’s catalog and thus used) as follows: 

A. Background music: Mood, atmosphere, and thematic music. 

1. For vocal or visual instrumental use, the full applicable credit 
2. For other background uses: 
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(a) A composition thus used shall receive the full applicable credit if it 
has 

(i) Been registered as a published copyright in the Copyright 
Office in Washington, and 

(ii) Fulfilled all of the requirements of at least 2 of the following 4 
categories of credits for performances in wholly different programs 
included in the society’s survey (other than credits for uses as 
themes, jingles, or any type of background, cue, or bridge music) : 

(a) At least 6 wholly different national network commercial 
television programs; 

(b) At least 12 wholly different national network commercial 
radio programs; 

(c) At least 18 wholly different local programs; 

(d) Has an accumulation of at least 5,000 credits from wholly 
different programs. 

(6) A composition thus used shall receive one-half the applicable cred- 
it if it has— 

(i) Been registered as a published copyright in the Copyright 
Office in Washington; and 

(ii) Fulfilled all of the requirements of at least 2 of the following 

4 categories of credits for performances in wholly different programs 
included in the society’s survey (other than credits for uses as themes, 
jingles, or any type of background, cue or bridge music): 

(a) At least 3 wholly different national network commercial 
television programs; 

(6) At least 6 wholly different national network commercial 
radio programs; 

(c) At least 9 wholly different local programs; 

(d) Has an accumulation of at least 2,500 credits from 
wholly different programs. 

NotTe.— Programs shall not be regarded as ‘wholly different’? programs as 
used herein if they are presented by the same dominant personality of if the 
musical content is determined by substantially identical (or commercially 
affiliated) persons or entities. 

(c) Background uses which do not qualify for credit under the above 
provisions (subdivision ‘‘A-1,’’ ‘‘A—2a,”’ or “‘A-2b’’) shall receive the 
following credit. 

(i) If performed on a program of 15 minutes or less which is 
presented 2 or more times weekly: 

For performances by less than 4 instruments—one-tenth of 
1 percent of a point. 

For performances by 4 or more instruments—1 percent of a 
point. 

(ii) If performed on other programs: 20 percent of the full 
appliceble credit for each 3 minutes. (Fractions of 3 minutes shall 
be computed on the basis of 5 percent for each 45 seconds or major 
fraction thereof.) 

To determine performance credits for use in this classifica- 
tion, where the time of actual performance cannot be estab- 
lished from the information available to the society, 40 percent 
of the net program time will be considered as containing 
background musiec and the computation of 20 percent will be 
based on such computed time. 

Where condensed versions of a longer program are presented 
and the actual music performed on this condensed version is 
unknown, the 40 percent computation will be made on the 
net program time and applied pro rata to all of the background 
works in the longer version of the program. 

B. Cue and bridge music—musie thus used shall be credited as follows: 

For performances by less than 4 instruments—one-tenth of 1 percent of 
a point. : 
For performances by 4 or more instruments—1 percent of a point. 

VII. Credits for programs containing more than eight compositions per quarter 
hour: 

In determining performance credits for radio or television programs containing 
more than 8 compositions per each quarter hour of programing (excluding themes, 
jingles, background uses (as defined in VI-—2c) and cue and bridge music) the 
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credit allotted to each composition will be reduced pro rata so that the entire 
program will receive in the aggregate the number of credits which would -have 
been allotted to it if the program had contained 8 compositions per each quarter 
hour of programing (excluding themes, jingles, background uses (as defined in 
VI-2c) and cue and bridge music). 

VIII. Allocation of network and local station credit: The society will credit 
the member with performances on the national commercial networks of ABC, 
CBS and NBC on the basis of the number of network stations for which the pro- 
gram is sold. This branch of the survey will be referred to for convenience as 
the “network survey.”’ In addition to the “network survey,’’ the society will 
make an additional survey on a sampling basis which survey will be limited to 
local programs, network commercial programs not appearing in the “network 
survey,’ and radio network sustaining programs. This branch of the survey 
will be referred to for convenience as the “local survey.’’ Performances appear- 
ing on this “local survey’’ are treated as equal to a performance on a network of 
20 stations. The society also receives reports of local programs from certain 
individual stations. Inasmuch as these local programs are logged on a 100 per- 
cent basis, performances appearing on the survey of these stations are treated 
on a unit basis, that is they receive a credit equal to a performance on only one 
station. With respect to television: at the present time television performances 
are multiplied by three in arriving at a total of performance credits in the com- 
bined radio-television survey. For example, a performance appearing in the 
society's television local survey is treated as a performance on 60 stations, instead 
of 20, which is the figure used in radio, as explained above. 

IX. The classification committee recognizes that there may be cases in which 
there is a question as to the category in which any particular composition or use 
falls. In such cases, the committee shall decide the credit to be allotted, and 
shall state the basis of its determination in each case. 


WRITERS’ DISTRIBUTION FORMULA 
(As now in effect 
DECEMBER 1957 


This memorandum is intended to answer some questions about writer distribu- 
tion. Examples are given to illustrate the working of the system 

Distributions are made quarterly. 

Reclassification is made once yeariy, October 1, as determined by performances 
records within certain limitations 

The writers’ distributable revenue each quarter is placed in four distinet funds 

I. Current performance fund—20 percent of total 

II. Sustained performance fund—30 percent of total. 

III. Availability fund—30 percent of total, from which is deducted not more 
than $50,000 each quarter for the purpose of making awards. 

IV. Accumulated earnings fund—20 percent of total. 


HOW THE FORMULA WORKS 


I. Current performance fund—20 percent of total 

First, it should be understood that distribution of this fund is based solely 
upon performances credited in the preceding fiscal survey year.' 

The total of each member’s performance credits is recorded for such year 
Then a grand total is found for all members during that year. 

To determine the value of a single performance credit for quarterly distribution 
in this fund (20 percent of the total amount available for distribution) the grand 
total of performance credits mentioned above is divided into the amount available 
for quarterly distribution in this fund. 


II. Sustained performance fund—30 percent of total 


A. In general.—For the purpose of simplicity, imagine a ladder, each rung 
of which represents a class to which is allotted a certain number of points. These 


1 In October 1957 the fiscal survey year included network performance credits from January 1, 1956, to 
December 31, 1956, and local performance credits frem October 1, 1955, to September 30, 1956. Beginning 
October 1958 and thereafter, the “‘preceding fiscai survey year’’, as used above, will include network and 
local performance credits from October 1 to September 30. For example, beginning October 1958, the fiscal 
survey year will include network and local performance credits from October 1, 1956, to September 30, 1957 
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points should not be confused with ‘‘performance credits’. At the top is a rung 
calling for 1,500 points; next below is a rung calling for 1,300 points, a little lower 
is a rung calling for 1,200 points, then 1,100 points, then 1,050 points, a little 
lower is a rung calling for 1,000 points. From this 1,000-point rung down there 
is a decrease in value by 25 points until the 900-rung is reached. From here on 
down the decrease is graduated until the last 10 rungs are separated by only a 
single point. 

A writer member’s position on this ladder depends on his total ‘performance 
credits” gained over the preceding 5 years (or 10 years if the writer member has 
chosen a 10-year average). 

On each October 1, a writer membher’s place on the ladder (whether he remains 
on the same rung or is elevated or demoted) in determined ty the average of his 
performance credits over the preceding 5 (or 10 years). 

In the case of members of less than 5 years membership, a member’s place on 
the ladder is determined as follows: 

One year of membership—divide credits by 3 
Two years of membership—divide credits by 4 
Three and four years of memlership—divide credits by 5 

B. Promotions and demotions.—Promotions and demotions are determined by 
two factors, namely (a) in classes from 1000 downward, a comparison of the 
member’s actual average with that of the classes above and below him; and (?) 
in classes below 1000, the member’s average in relation to the average credits pr 
point of all members in the classes below the 1000 point class (called the ‘‘adjusted 
average’). Ifa member merits a promotion on either basis, he is promoted. In 
classes above 1000, the hasis of promotion or demotion is determined by the 
schedule of ‘‘average credits” listed below: 


Average 

Class: credits 
ad cx al cle ci oa ara St ig ee cv ws De ost pe ps oa eaeaceicr einai ak ca 600, 000 
POG oe cciu enc boot ens een cee eran a en Sa aden Cee 300, 000 
ROE a waneny aGelic a eee sa: Ge is: glen wes en rch ac ain es See S a weer et 200, 000 
ie ee he SS A Rt ce wg eens Se Sie tS be BCL ee ao=. 196;600 
WER Rkcusanne ds aot ahesen ys ae whe ahieies medics mnt eel 75, 000 


The membership is furnished each year with the actual average and adjusted 
average of the classes 1 to 1000. 

If a membher’s average exceeds the average of a class above him, he is promoted 
within the limitations set forth below. 

If this individual average of a member is less than the average of a class below 
him, and if the member’s average credits per point is helow the applicable ad- 
justed average, he is demoted within the limitations set forth below. 

No member in any class may rise more than 250 points, or fall more than 
100 points in any year. In the classes below 500 points, a member may not 
fall more than 50 points in any year; conversely, any increase in excess of 125 
points, is subject to the limitations pointed out below. 

In changing over from the old system to the new one, it was found that there 
were some unusual problems: for example, some members although above the 
average of their class were below the average of the class beneath them. That 
was often accounted for by the fact that a number of members in the lower class 
had advanced their maximum and were upgrading the class average. In ordcr 
to make a proper adjustment in those cases, a rule was adopted that no member 
shall be demoted if his average exceeds the average of his class as well as the 
average of the lowest member in the class above him (after excluding from such 
upper class these who have dropped the maximum) even though the member 
would otherwise have been demoted by a comparison with the class below him. 

It should be noted that in gaining credits, performances may be weightec, 
For instance, theme songs, jingles, background cues, and new copyrights on 
arrangements of public domain material receive less credit than original works 
regularly programed. Serious music, such as symphonic, concert, and choral 
works, chamber music, etc., receives special credit based on the length of per- 
formance. 

To sum up, in general each member’s 5 (or 10) year performance credit average 
determines his position on the ladder. Add together the ladder points (as dis- 
tinguished from the performance credits) of all members, divide the total fund 
of 30 percent by this total of ladder points to find the cash value of a single ladder 
point. 

1. Classes below 500 points.—(a) Promotions in sustained performance fund: 
It will be recalled that members in the classes below 500 points may not be demoted 


24463—58——34 
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more than 50 points in any year, whereas members in classes above 500 points 
may be demoted as much as 100 points in a year. Conversely, members in the 
classes above 500 points and less than 1,000 points may rise as much as 250 points 
in a year, whereas there are certain limitations on members in the classes below 
500 points rising more than 125 points in any year. 

Members in classes below 500 points may earn an increase of 125 points in a 
given year before the factor of limitation on rises in that year begins to apply. 
Any such member who would be entitled to rise more than 125 points in any 
one year (but for such limitation) is entitled to an additional rating equal to one- 
half the number of points to which he would have risen but for the limitation 
of 125 points. Of course, he is subject to the rule that prevails as to all members, 
namely, that no one may advance more than 250 points in any one year. 

The following are examples of promotions of members below the 500 point 
sustained performance rating (assuming in the example that the member’s rating 
was 200 points in July 1957): 





| : 7 
Rating which 


member Member’s rating com- 
Sustained performance rating as of July 1957 would have | mencing October 1957 
attained but | distribution 


for 125 point | 
maximum 











eee et aneedinieshs acannon sakiese mabe: nb hb>acnmme 325 325 (2004-125 =325) 

DNs idacactinadaccitechasadsacescccnionn nthe cadmevdevsonbbhpiih ice 425 | 375 (200+125+-50=375) 
nh ipsie sinh detcakhckbenreepGintnidnpessbesknhnanennel 525 | 425 (2004-125+4-100 =425) 
DPM ditcauimibinniahaintcihapepbadipna ieengusdontannbesinous 575 | 450 (2004-1254-125=450) 





(b) Demotions: In the classes between 250 and 500 points, the maximum 
annual decrease is 50 points. 

In the classes between 100 and 250 points, the maximum annual decrease is 
25 points. 

In the classes between 50 and 100 points, the maximum annual decrease is 10 
points. 

In the classes below 50 points, the maximum annual decrease is 5 points. 

2. Members in the 500-point-and-higher classes.—(a) Promotions: Members in 
the 500-point-and-higher classes may rise a maximum of 250 points for any 1 
year. 

(b) Demotions: In the 500-point-and-higher classes, the maximum annual 
decrease is 100 points. 


III. Availability fund—30 percent of total 

A member’s availability rating is determined in relation to his sustained per- 
formance rating. Initially, when the separate availability fund went into effect 
in the October 1952 distribution, members were given an availability rating 
equal to their then existing sustained performance rating. For example, a 
member who had a sustained rating of 275 points up to the October 1952 reclassi- 
fication, started with an availability rating of 275 points in the October 1952 
distribution. 

Promotions in a member’s availability rating are determined each October 
1 on the basis of whether there has been an increase in the member’s sustained 
performance rating, within the limitations set forth below. No demotion in a 
member’s availability rating was to take effect before the October 1956 dis- 
tribution. The member’s new availability rating as of the October 1956 dis- 
tribution, will not be lowered before the October 1961 distribution. 

1. Promotions in availability rating.—In the event of a promotion in the sus- 
tained performance fund at the time of reclassification on October 1 of any year, 
a member’s availability rating is increased for the first year after such promotion 
by the total of 40 percent of the point difference between his previous sustained 
performance rating and the one he achieves by the raise. 

In the second year, provided his sustained performance rating is higher than 
his availability rating, a member is entitled to 50 percent of the balance of the 
raise in sustained performance rating which he had previously achieved. 

In the third year, provided his sustained performance rating is higher than 
his availability rating, a member is entitled to the entire balance of the raise 
in sustained performance rating which he had previously achieved. 

All this is contingent upon the fact that no additional raise in the sustained 
performance fund has been achieved in those years. 
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In the event of an additional raise in the sustained performance fund in a 
subsequent year, a member receives in addition to the availability points credited 
to him under the previously stated formula (up to the maximum of the first raise 
he achieved in the sustained performance fund) an additional 40 percent of the 
second raise in his sustained performance fund, after which the previously stated 
formula applies all over again. 

There is no limit of any kind in the availability fund other than these items 
specifically enumerated. 

An example of how a member’s availability rating is computed follows: 

Let us assume that a member’s sustained performance rating rose from 165 
points to 280 points in October 1955 (115-point increase). 

His availability rating was accordingly elevated as of the October 1955 dis- 
tribution from 165 points to 211 points computed as follows: 

The difference between 165 points and 280 points is 115 points. 

Forty percent of this difference (115) =46 points, with which the member was 
credited in October 1955, giving him an availability rating for October 1955, 
of 211 (165+ 46=211). 

In the second year, i. e., October 1956 (assuming the member’s sustained 
performance rating rose from 280 to 300), his availability rating rose as follows: 


211+ 50 percent of balance of first year’s (October 1955) increase in sustained 
performance rating, i. e., 211+14 of 69 (the difference between 280 and 211) = 246 


In addition to these 246 availability points, he received 40 percent of the 
additional 20 point increase in sustained performance rating (October 1956). 

This gave him a new availability rating of 254, representing 246+ 8 (40 percent 
of the added 20 sustained performance points). 

In the third year, i. e., October 1957 (assuming his sustained performance rating 
remained static at 300) his availability rating rose as follows: 
254+ 34 (entire balance of first year’s (October 1955) increase in sustained per- 

formance rating) =288 plus 50 percent of balance of second year’s (October 

1956) increase in sustained performance rating, i. e., 50 percent of 12 (20 

minus 8 points alloted in 1956) =6 

This gives him a new availability rating of 294. 

2. Demotions in availability rating.—The rule adopted in 1952 provided that 
no member would be demoted in the availability fund prior to the October 1956 
distribution. 

In the October 1956 distribution members were subject to demotion in the 
availability fund as follows: 


If rating in sustained Members 
performance fund | availability 
July 1956 rating | dropped to _ point rating in 


indicated in this | October 1956 








| column was— 

Above 750. ‘ ive aud eduhats apace dein iuelanaee | 750 or below....-..---.- 750 
750 or below, but above 500_-. eeabe Ls ee, 500. 
500 or below, but above 375 <a suisnibaoetiuts Mittens -| 375 or below-....---.---- 375 
375 or below, but above 250 Sica | 250 or below...-...---- 250 
250 or below, but above 175__-.- awe -cdouel 19082 OMIT nc eeccucn 175 
175 or below, but above 125 | 125 or below...-.-.---- 125 
SD OE Sil) Ue UO Pina waic duce cucddundeckcsccesdccese | Fe Oe  iocitimmcane 75 
75 or below, but above 50 pieeiod si oar ee re 50 
50 or below. ‘ : 7 oe | RENE DR cagnanasieduwn (4) 


! Same rating as in sustained performance fund at that time. 


We are now in a new 5-year period. A member’s rating in the availability fund, 
as determined in October 1956, will not be lowered prior to the October 1961 
distribution. At that time members may be demoted in the same manner as 
indicated above for the October 1956 distribution. For example, if a member’s 
rating is 500 or below, but above 375, and his rating in the sustained performance 
fund drops to 375 or below in October 1961, the member’s availability rating 
will then be 375. 

3. Adjustment fund.—From the 30 percent availability fund, the writers classi- 
fication committee is authorized to allot not more than $50,000 each quarter for 
works which have a unique prestige value which is not reflected by the number of 
performances (in relation to other catalogs) than the survey reflects, as well as for 
works which are performed in media not surveyed by the society. 
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To sum up, in order to determine a member’s share of this 30 percent fund, the 
availability points. of all members are added together, and the total fund of 30 
percent (less awards) is divided by this total number of points to find the cash 
value of a single point. 

IV. Accumulated earnings fund—20 percent of total 

To distribute the accumulated earnings fund, two factors are involved: 

1. A member’s total quarters of ASCAP membership (computed to October 
of each year). 

2. The average of a member’s point rating in the sustained performance and 
availability funds over a 5-year period. 

Participation in the accumulated earnings fund is determined by multiplying 
these two factors. For example, in computing a member’s accumulated earnings 
points in the October 1957 distribution, assume that the member has _ been 
ASCAP 113 quarters as of October 1957; that his average point rating in the 
sustained performance fund for the 5-year period was 300 and his average point 
rating in the availability fund for the same period was 294. This would give the 
member an average of 297 for these 2 funds (300 plus 294 divided by 2 equals 
297). 

Now multiplying by the total number of quarters of membership (in this case, 
113), we find the member’s total points in the accumulated earnings fund to be 
33,561. In the same manner, find the total of all members’ accumulated earnings 
fund points, divide the accumulated earnings fund by the total of all the points 
of all the members and the cash value of each single point is found. 

In the case of members whose membership has not been continuous, only the 
quarters since the member’s last election are included. 

It should be noted that in the case of members who participate in the accumu- 
lated earnings fund, and who were originally in the nonparticipating class, the 
period of their nonparticipating membership is included for the purpose of 
determining their participation in the accumulated earnings fund. 

Mr. Dawxrns. I wish to offer for the committee’s files and consider- 
ation all royalty plans of distribution to writers for the years 1950 to 
1957, inclusive. 

Mr. Roosrvett. Without objection they will be accepted for the 
files. 

(The material referred to will be found in the files of the committee.) 

Mr. Dawkins. I wish to offer as exhibit A—5, the formula for the 
distribution of royalty payments to publisher members dated Decem- 
ber 27, 1957, and as now in effect. 

Mr. Roosrve tt. Exhibit A—5 without objection will be included in 
the record. 

(The exhibit referred to is as follows:) 


Exuisit No. A5 


AMERICAN Society OF COMPOSERS, AUTHORS, AND PUBLISHERS, 
New York, N. Y., December 27, 1957. 


(No. 7123) 
To All Publisher Members: 

Enclosed is the revised plan of publisher distribution. This plan is basically 
the plan you received in December 1956. The essential changes are the following: 

Previously, in the television network survey a greater value was given for night 
commercial rate programs than for other commercial rate programs and sustain- 
ing programs. This distinction has been eliminated for performances commencing 
July 1, 1957 (par. I, p. 1). 

Your attention is directed to the changes in paragraph VI A (2) (ce) (ii), page 7, 
relating to credit for background uses. The background uses referred to in that 
provision, effective for performances commencing January 1, 1957, will receive 
20 percent of the full applicable credit for each 3 minutes (fractions of 3 minutes 
are to be computed on the basis of 5 percent for each 45 seconds or major fraction 
theregf) instead of 12% percent. 

The allocation of network and local station credits (par. VIII, p. 8) has been 
changed as of performances commencing July 1, 1957, so that the network survey 
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(as more fully described in the plan) is limited to network programs on ABC, 
CBS, and NBC. The local survey is limited to local programs, network com- 
mercial programs not appearing in the network survey, and radio network sustain- 
ing programs. 
Sincerely yours, 
PauLt CUNNINGHAM, President. 


PLAN OF PUBLISHER DISTRIBUTION 


(See covering letter dated December 27, 1957) 


Allocation to respective funds: oo 
Bi: ORCC ions oc he died conn dae beeen naeeed anaes 1 55 
2. Availability_.....-- scsi Ca tecigai se niie daa ai ete Gia abs ae diel al ering Nelo aa ree 30 
eo: OTN nia doin ci antinnn wae an ages ae ne teas mak eee, 15 


I. In determining performance credits, except as otherwise hereinafter spe- 
cifically provided to the contrary, the following values are to be given for the 
initial performance on a program: 

(a) Performance on all programs except network sustaining programs, 
1 point (100 percent). 

(b) Performances on radio network sustaining programs, other than those 
covered by the succeeding paragraph C, irrespective of the number of stations 
on the network, are to be given a value equal to a performance on a radio 
network of three stations. If such a program appears in the society’s local 
station survey, performances on such program will be given the same credit 
(in addition to the foregoing) as is given on local programs appearing in 
such survey. 

(c) Performances on sustaining programs consisting of concerts by sym- 
phony orchestras on national networks which are presented as a genuine 
contribution to the culture of the Nation are to be given a value equal to a 
performance on a radio network of 22 stations. 

Note.—Where a composition is performed more than once on a single program, 
additional credit of 10 percent of the value otherwise assignable to the additional 
performance shall be given for each such additional use. 

An entire period of broadcasting which is presented by the same dominant 
personality or under substantially the same title, or as a single show with different 
parts, shall be deemed to be a single program even though it consists of separate 
segments. 

II. Theme songs: For the purpose of allocating credits to theme songs, all 
uses of a theme song shall be credited as follows: 

A. For uses as a theme only: 

(1) For all uses within the first 60 minutes of any given 2-hour period, 
a theme song will receive credit for only 1 use, regardless of the number of 
actual uses during said 60-minute period. 

For additional uses during the second hour (or fraction thereof) of such 
2-hour period, the theme song will receive additional credit for only 10 per- 
cent of a use, regardless of the number of actual uses during such second hour. 

In no event shall a theme song be credited with more than 1.1 uses during 
a given 2-hour period regardless of the number of actual uses during such 
period. 

(2) A theme song having to its credit in the saciety’s survey 20,000 or 
more credits will receive the same credit as any other like song, subject to 
the limitations set forth in subdivision (1) of this item, IT-A. 

A theme song with less than 20,000 credits but with 12,500 or more credits 
will receive three-fourths the credit of any other like song, subject to such 
limitations. 

A theme song with less than 12,500 credits but with 5,000 or more credits 
will receive one-half the credit of any other like song, subject to such limita- 
tions. T 

All other theme songs irrespective of whether the song is on a commercial 
rate program or on a sustaining program and irrespective of the hour or day 
of the week when such program is given, will receive credit during any given 
2-hour period as follows, regardless of the number of actual uses during such 


period: x 
For performances by less than 4 instruments, oné-tenth of 1 percent of a 
point. . 


For performances by 4 or more instruments, 1 percent of a point. 
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B. For uses as both a theme and in the body of a program: 

For the initial use in the body of the program, the applicable credit. 

For all uses as a theme within the first 60 minutes of such program, a theme 
song will receive credit for a single use computed at 10 percent of such 
applicable credit regardless of the number of actual uses during said 60- 
minute period. 

For additional uses as a theme song during the second hour (or fraction 
thereof) of such program, the theme song will receive an additional credit for 
a single use computed at 10 percent of such applicable credit regardless of the 
number of actual uses during such second hour. 

In no event shall the use of a theme song which is also used in the body of 
the program receive more than 0.2 of a use during a given 2-hour period 
(regardless of the number of actual uses) in addition to the applicable credit 
for the use of the song in the body of the program. 

III. Jingles: For the purpose of allocating credits to jingles, all uses of a jingle 
shall be credited as follows: 

(1) For all uses within the first 60 minutes of any given 2-hour period, a 
jingle will receive credit for only one use, regardless of the number of actual 
uses during said 60-minute period. 

For additional uses during the second hour (or fraction thereof) of such 
2-hour period, the jingle will receive additional credit for only 10 percent of 
a use, regardless of the number of actual uses during such second hour. 

In no event shall a jingle be credited with more than 1.1 uses during a given 
2-hour period regardless of the number of actual uses during such period. 

(2) A jingle having to its credit in the society’s survey 20,000 or more 
credits will receive the same credit as any other like song, subject to the 
limitations set forth in subdivision (1) of this item ITI. 

A jingle with less than 20,000 credits but with 12,500 or more credits will 
receive three-fourths the credit of any other like song, subject to such 
limitations. 

A jingle with less than 12,500 credits but with 5,000 or more credits will 
receive one-half the credit of any other like song, subject to such limitations. 

All other jingles, subject to the same 2-hour provision, will receive credit 
as follows: 

For jingles that have been used on network programs for less than one 
complete year, 5 percent. 

For jingles used on network programs after 1 full year of use, 10 percent. 

IV. Copyrighted arrangements of works otherwise in the public domain, the 
committee recognizes that these arrangements are of different character and are 
consequently entitled to different treatment, as follows: 

A. Works which, although based on public domain numbers, contain so much 
new material as to justify their classification as new works with respect to the 
lyric or melody or both will receive the performance credit to which they would 
be entitled as such new works (as to lyric or melody or both), based on the pro- 
gram on which they are used. 

B. If the new material (lyric or melody) is not sufficient to qualify as a new 
work under subdivision A, but is found by the classification committee to contain 
sufficient new material of substantial originality to qualify for credit in excess 
of that provided for in subdivision C, then the work will receive the performance 
credit assigned by the committee based on the program on which it is used. 

C. All other arrangements will receive credit as follows: 

For performances by less than four instruments, 2 percent. 

For performance by four or more instruments, 20 percent. 

In case there shall be any question as to the subdivision (A, B, or C hereof) 
under which any particular composition shall come, the classification committee 
shall decide. With respect to compositions classified under subdivision A or B 
hereof, the committee shall keep on file the relevant data referred to in reaching 
its determination. 

Norr.—To receive credit for claimed arrangements of public domain works, 
such arrangements must be registered in the Copyright Office in Washington. 
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V. Works of longer than 3-minute duration performed on other than dance 
programs will be credited as follows: 


Minutes: Points Minutes—Continued Points 
A Rom ak cal ala casi tines ete ies 2 NO as Fi eS sas bc ere 44 
O60 OO. 5435 waa ceweide chess 5 Mn eid OS wane tase Oa At teos 52 
A iar a isan aj earns tw 9 Te a in eee 60 
OO WSs os oc cic necsnedes 14 Gn SU Deir aetx atthe ne tanks 68 
Ot tees. Ss os ek dee 20 OP 000 oi gees ws enscvees 76 
IS GA ees artnet oie > ae 28 For each additional 5 minutes_ 8 
Or Wish st eked. eS 36 


Copyrighted arrangements of works in the public domain in the above cate- 
gories, 15 percent of the respective number of points set forth above. 

- VI. Background, cue, and bridge music—Credits shall be allocated to back- 
ground, cue, and bridge music (whether written especially therefor or just selected 
from the society’s catalog and thus used) as follows: 

A. Background music—mood, atmosphere, and thematic music. 

1. For vocal or visual instrumental use, the full applicable credit. 
2. For other background uses: 

(a) A composition thus used shall receive the full applicable credit 
if it has 

(i) been registered as a published copyright in the Copyright 
Office in Washington, and 

(ii) fulfilled all of the requirements of at least 2 of the following 
4 categories of credits for performances in wholly different programs 
included in the society’s survey (other than credits for uses as 
themes, jingles, or any type of background, cue, or bridge music): 

(a) At least six wholly different national network commercial 
television programs, 

(b) At least 12 wholly different national network commercial 
radio programs, 

(c) At least 18 wholly different local programs, 

(d) Has an accumulation of at least 5,000 credits from 
wholly different programs. 

(b) A composition thus used shall receive one-half the applicable 
credit if it has 

(i) been registered as a published copyright in the Copyright 
Office in Washington, and 

(ii) fulfilled all of the requirements of at least 2 of the following 
4 categories of credits for performances in wholly different pro- 
grams included in the society’s survey (other than credits for uses 
as themes, jingles, or any type of background, cue, or bridge music): 

(a) At least three wholly different national network com- 
mercial television programs, 

(b) At least six wholly different national network commer- 
cial radio programs, 

(c) At least nine wholly different local programs, 

(qd) Has an accumulation of at least 2,500 credits from 
wholly different programs. 

Notr.—Programs shall not be regarded as ‘‘wholly different’? programs as used 
herein if they are presented by the same dominant personality of if the musical 
content is determined by substantially identical (or commercially affiliated) 
persons or entities. 

(c) Background uses which do not qualify for credit under the above 
provisions (subdivision A—1, A-2a or A—2b) shall receive the following 
credit: 

(i) if performed on a program of 15 minutes or less which is 
presented 2 or more times weekly: 

For performances by less than 4 instruments—one-tenth of i 
percent of a point. 

For performances by 4 or more instruments—1 percent of a 
point. 

(ii) if performed on other programs: 20 percent of the full 
applicable credit for each 3 minutes. (Fractions of 3 minutes shall 
be computed on the basis of 5 percent for each 45 seconds or major 
fraction thereof.) 

To determine performance credits for use in this classification, 
where the time of actual performance cannot be established from 
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the information available to the society, 40 percent of the net 
program time will be considered as containing background 
music and the computation of 20 percent will be based on such 
computed time. 

Where condensed versions of a longer program are presented 
and the actual music performed on this condensed version is 
unknown, the 40 percent computation will be made on the net 
program time and applied pro rata to all of the background 
works in the longer version of the program. 

B. Cue and bridge music— Music thus used shall be credited as follows: 

For performances by less than 4 instruments—one-tenth of 1 percent of a 
point. 
For performances by 4 or more instruments—1 percent of a point. 

VII. Credits for programs containing more than eight compositions per quarter 
hour: 

In determining performance credits for radio.or television programs containing 
more than 8 compositions per each quarter hour of programing (excluding themes, 
jingles, background uses (as defined in VI-2c) and cue and bridge music) the 
credit allotted to each composition will be reduced pro rata so that the entire 
program will receive in the aggregate the number of crecits which would have 
been allotted to it if the program had contained 8 compositions per each quarter 
hour of programing (excluding themes, jingles, background uses (as defined in 
VI-2c) and cue and bridge music). 

VIII. Allocation of network and local station credit: The society will credit 
the member with performances on the national commercial networks of ABC, 
CBS, and NBC on the basis of the number of network stations for which the 
program is sold. This branch of the survey will be referred to for convenience 
as the network survey. In addition to the network survey, the society will make 
an additional survey on a sampling basis which survey will be limited to local 
programs, network commercial programs not appearing in the network survey, 
and radio network sustaining programs. This branch of the survey will be 
referred to for convenience as the local survey. Performances appearing in this 
local survey are treated as equal to a performance on a network of 20 stations. 
The society also receives reports of local programs from certain individual sta- 
tions. Inasmuch as these local programs are logged on a LOO percent basis, 
performances appearing on the survey of these stations are treated in a unit 
basis; that is, they receive a credit equal to a performance on only one station. 
With respect to television: at the present time television performances are multi- 
plied by three in arriving at a total of performance credits in the combined radio- 
television survey. For example, a performance appearing in the society’s tele- 
vision local survey is treated as a performance on 60 stations, instead of 20, which 
is the figure used in radio, as explained above. 

IX. The classification committee recognizes that there may be cases in which 
there is a question as to the category in which any particular composition or use 
falls. In such cases, the committee shall decide the credit to be allotted, and 
shall state the basis of its determination in each case. 


TT 


Mr. Dawgins. I would like to offer for the committee’s files and 
consideration the several formulas for the distribution of royalties to 
publisher members for the period 1948 to 1957. 

Mr. Roosrve.t. Without objection they will be included in the 
file. 

(The material referred to will be found in the files of the committee.) 

Mr. Dawkins. I wish to offer for the record as exhibit A—6 a state- 
ment of the amount of royalty payments to each publisher member of 
the board of directors for 1957. 

Mr. Rooseve tt. Without objection exhibit A—6 will be included in 
the record. 

(The exhibit referred to is as follows:) 
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Exursit No. A6 
Publisher board of directors, 1957 


S, GR. aaccennintese Si, 70 Ott. 18) %. Geh....<........ $212, 953. 43 
Bi SO cc entnekennes 1, 466, get. 12) Sy (oO)... cs cannes 147, 091. 38 
es 1, FOG; Fee Olt .S... he) noes cccssens 114, 331. 48 
Sh ee Gi, SeeE Ciiicac mn ctiesacce 11, 583. 05 
Sg ee See, REE BOs Ase deceucee nn 9, 608. 89 
Dc als ccebs Bek, TEBISO TE Be iio ewe wlicboweses 5, 818. 95 


Mr. Dawkins. I wish to offer for the committee’s files a statement 
of the amount of royalty payments to each publisher member of the 
board of directors for the years 1949 through 1956. 

Mr. Roosrvett. Without objection, they will be included in the 
files of the committee. 

(The material referred to will be found in the files of the committee.) 

Mr. Dawkins. I wish to offer for the record as exhibit A-7 a 
-statement of the amount of royalty payments to each writer member 
of the board of directors for 1957. 

Mr. Roostve tr. Without objection exhibit A—7 will be included 
in the record. 

(The exhibit referred to is as follows:) 


Exuisit No. A7 


Writer board of directors, 1957 


Rinwmdacaeitoae Se eee BOG) fie oc cated cademeeee $14, 065. 29 
Bednisd caeeemele aa wane CO eR EE Cinch inaewoagWilenowuawee 12, 977. 38 
Ricca cl een ka woe ee SE ty otek a ech igacere mene eed 11, 883. 82 
Dike cuncwd aocmewweuaeregs By 1 SE CR cane dances wen wananen 7, 068. 46 
Bates dscns ocean use Bh NO PS os oa sin eee Deccbanke 2, 963. 24 
eo ideas arena a pete we ID) POR Re tT Uavasaeetarcncanwsx mam 1, 387. 09 


Mr. Dawkins. I wish to offer for the committee’s files a statement 
of the amount of royalty payments to each writer member of the 
board of directors for the years 1949 through 1956. 

Mr. Roosrvettr. Without objection, they will be included in the 
files of the committee. 

(The material referred to will be found in the files of the committee.) 

Mr. Dawkins. I wish to offer for the record as exhibit A-8 a 
statement of the point classes in the sustained performance fund as 
of September 1957 showing the actual and the adjusted performance 
credit averages for each class. 

Mr. Roosevett. That will be accepted without objection, or 
exhibit A—8 will be accepted without objection for the record. 

(The exhibit referred to is as follows:) 
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Exursit No. A8 


Sustained performance fund, September 1957 


























| | 
Point Actual Adjusted || Point Actual Adjusted 
rating average average rating average average 
| 
| 1] | 

A ee ae Oe ea on | 18, 280 12, 095 
UN Sele ee een 47,780 SOF TD ouu ce tuneawemesn 11, 025 11, 890 
Sah sohen aceics etnies 38, 868 | I ae | 10, 431 11, 685 
ed 33, 863 DME TE toc acct sccadbeennns 11, 009 11, 480 
ee aS agin ins Colas 34, 284 Se ee 4, 802 11, 275 
SE Geitesataheiesuenss 33, 034 | De 4) ED ec ccensasccaees 20, 263 11,070 
_ ae 33, 775 _)  ) ) eee 15, 143 10, 865 
EER eee 31,031 | 34, 850 Bs te ae a eh emsmue 9, 232 10, 660 
ee ee 33, 129 ID ON ee oa as 9, 679 10, 455 
SE eee 32, 227 | 33, 415 SUP b Ah acttdaacncednanee 12, 155 10, 250 
__ ES ee 30, 357 | ere | 9, 152 10, 045 
eee 61, 768 UT ate a ae | 9, 352 9, 840 
ee seadccas mete id oe 29, 780 PNP ita casinsecccseuc! 10, 209 9, 635 
ag cet cain g siete 30, 345 | OD clone 7, 587 9, 430 
a Si a 22,117 | Ve ih, 6, 032 9, 225 
MD chine $aiehiihccemncens 29, 478 | NY Ul RE sca hae 8, 894 | 9, 020 
ee ieee tag 26, 451 ye Hh Ee. Oo oo. cca ee 8, 590 | 8, 815 
baw thipstnteckbeiey 35, 765 | oe dl Ea EE 8, 437 | 8, 610 
ard accel neal ecie geet 23, 702 | 26, 240 al Alan a 7,720 | 8, 405 
PD WEi hatinatsndmnod 26, 667 | 25, 625 |} 200... 5, 8, 200 
ir ie acca 39, 402 | BAO TR S54 cusp dnancend 6, ! 7, 790 
a ce et sud See Ne ox 6, ! 7, 585 
es sche icoeksnne 24, 728 23, 780 || 180 3, 7, 380 
Ogi a cia 20, 682 | 23, 575 || 175... Te 7,175 
RS eee ee 21, 188 | 23,165 || 165 7, | 6, 765 
Pl Sthccaadiethenccioces 23, 390 | ee 7, 6 6, 560 
ets oteidacondtecaclonavents 22,140 || 155...---- 7,083 | 6, 355 
Rare ae 23, 114 21,935 || 150_.- 5, 565 | 6, 150 
eS 22, 579 21, 730 |} 145... 8, | 5, 945 
525 21, 525 Oe. dtanos 6, 2 | 5, 740 
21,3290 || 135..... 5, 5, 535 
21,115 || 130- 11 | 5, 330 
20, 910 Occ 4, | 5, 125 
20, 500 120). 4, 4, 920 
20,090 || 115... 4, | 4,715 
19, 885 |} 110 z | 4, 510 
SU EE cares sour a y’oeueneee 3, 567 | 4, 305 
19, 270 Dit bc cate wbd donee 2, | 4, 100 
19, 065 «SR 4, 3, 895 
18, 860 || 90__- 3,727 | 3, 690 
7 ae ere 3, 479 3, 485 
$8: 460 11'90.....-.-- 2,746 | 3, 280 
18, 245 icons Ec 2, 319 | 3, 075 
18, 040 Win eerdocalé 2, 754 2, 870 
17, 630 ites 2, 784 | 2, 665 
SD Si ikicéecwwsinandcane 2, 501 | 2, 460 
I a sc ci att cuwthesion 2, 089 | 2, 255 
Lain... 1, 854 | 2) 050 
MN ME, occ oe 1, 669 | 1, 845 
16, 195 he 650 1, 640 
we ee 1, 206 1, 435 
SID ETT eons Ss dan desis 1, 267 | 1, 230 
56. 39 SS... ono oe 825 1, 025 
RUNES bce cnc aane 956 | 820 
14, 760 Sa 640 | 615 
Is Se ce 609 410 
3, § 14, 145 || 9. sai 625 369 
ee se 9, 820 OT ee ae 682 328 
Pwekétaas aideanioee 38, 365 on oan 379 287 
ri 11, 099 De ag ae 337 246 
iit bbtecanipenitemat 11, 381 13, 325 ee oh ha eatin kt akon | 218 205 
SI os seaelenteaaitalbadtineliteepinines 12, 754 | 2, 915 Te aa dislcleciah ind | 266 164 
ce th 11, 762 I A a ah 299 | 123 
Bios ani ieiieaee 16, 389 RENT Riaiankin webekaie : 129 | 82 
a endinleinemmgesonrsiapis 1, 711 BEE A nccnevapicnisnhad nail 99 | 41 
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years 1949 through 1957. 


th 


Mr. Dawkrns. I wish to offer as exhibit A—9 a statement showing 
the percentage of the total distributions of royalties that were received 
by the publisher and writer members of the board of directors for the 


Mr. Roosevett. Without objection exhibit A—9 will be included in 


e record. 


(The exhibit referred to is as follows:) 
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Exuisit No. AQ 


Percent of distri- | Percent of dis- Percent of distri- | Percent of dis- 
butions to writer} tributions to butions to writer} tributions to 
Year and publisher, | all others than Year and publisher, | all others than 
members of board of members of board of 
board of directors board of directors 
directors ! directors! 
BN skaitn aceokd 31.01 | 68. 99 yh tiastdace bisies 35. 79 64. 21 
aa 32. 03 67. 97 SS ndienctainwtndks 35. 74 64. 26 
EG winded 32. 84 67.16 Mii esrtrieteeaitaiete 35. 10 64. 90 
| See 33. 94 66. 06 Wine éantacounes 35. 23 64. 77 


ED bie iodbis hieginse | 34. 75 65. 25 





1 Includes firms affiliated with publisher members of board of directors. 


Mr. Dawkins. I wish to offer for the record as exhibit A-10 a 
statement showing the amount of royalties distributed to the 50 
writer members receiving the highest amounts for the year 1957. 

Mr. Roosrvetr. Exhibit A-10, without objection, will be accepted 
for the record. 

(The exhibit referred to is as follows:) 


Exuisit No. Alo 


50 highest distributions to writer members, 1957 


Dy mage baa amen hien a) ee $33, 116. 89 
Dinkktedh hithae nse RenGere i Pt el tind adivénadernansseeies 33, 092. 33 
eee Fs We Rad al i si a mid eo eo ren 32, 925. 21 
Ws epee aes iiathaigomis wb mceciagleige eS ee ee 32, 685. 35 
via eniidpain a watrabdcneis eel By CR ET OR ie clin inimnewidmen 32, 583. 93 
Dia nlnad Nindinnwa aienee Ck OO EE DR ch raid odin ane midcwates 32, 457. 15 
Weenies si noth dich arian cussitin tihetinien Si-O Laine drawer ieimaene 32, 015. 61 
aa ia a el taprmra meaner PD Oe ED ii a Dal oi cicickwdiin dawnt 31, 852. 73 
Dittiea hid waudwaumeWern a a WE a ik en ida cui i rcs 31, 791. 35 
| | a eae ere) ae Re, ete BT i ndvigdevinwgwaneiamceld 31, 774. 70 
hids curtuntnncenandawhs We CU ME nse Seeshciwminiin haemae 31, 174..29 
Rise cai tennis men ie Rial seeiiith LC errs: 30, 931. 28 
BR ene nkdstee claw oe a, CPE OE Btn nkodbnupeceesekeees 29, 964. 44 
DiS wac dow seiin nad aineee Gey Giles St ere sccdwsdnesndetcnus 29, 918. 36 
Pacts wets vata eke a oteaematd Ot ret Pte ois det bsbekn wn cena 29, 892. 84 
| ee eee eer i NE Olen er wenniniiioaminnnten 29, 804. 78 
Diicnsacawenun ca wmabdaw 2 Oy SE nckcnkpwceenmaamesane 29, 553. 67 
Lirkieniidieepoanenaunmge Bi; GEE ORT Obs dwcinngecsequn mans 29, 461. 84 
Me. atitewomnwugedewdcant eg | ee eee 29, 350. 32 
Pex csp elcutianweSiaen eae) nS ere ae ere 28, 953. 86 
Pnadtivetidacts Avexaswan ES innnnndedindeeasng 28, 920. 80 
MetkGucuswdcoceakeaense Oe EE SE lccindnndtnandtinicaeeess 28, 896. 94 
i i 5s nie ita gia Silva se SR OE Tt ene cbtacenedeianmnwen 28, 893. 55 
Diiins chins nbeaabediewits By C0t PET Oe oncenebawdcumaweoas 28, 888. 14 
BGks cxtiswdtnenacdwesswen Sh BIE Ctiwnvcesisaneuseeuaank 28, 815. 48 





Mr. Brown. Without intending to object,*there will be no names 
on those? 

Mr. Dawkins. There are no names. 

Mr. Roosrvettr. They are all by numbers. 

Mr. Dawkins. I wish to offer for the committee’s files a statement 
of the amount of royalties distributed to the 50 writer members 
receiving the highest amounts for the years 1949 through 1956. 

Mr. Roosrve.tr. Without objection they will be included in the file. 

(The material referred to will be found in the files of the committee.) 
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Mr. Dawkins. I wish to offer as exhibit A-11 the corresponding 
information as to the distribution to the 50 publishers receiving the 
largest amounts for the year 1957. 

Mr. Rooseveit. Without objection, they will be accepted for the 
record. 

(The exhibit referred to is as follows:) 


Exuisir No. All 


50 highest distributions to publisher members, 1957 


eres eee $98, 650. 10 
ee = oe eer 47 10)...............-.-... 98, 433. 41 
ee aia sin ol aa... 85, 928. 40 
ee 466, 314. 45|29......._..._.-------. 83, 302. 90 
ee ict sd ore 6 Or. O8180..c............-.o--2 78, 991. 18 
Od ncn nweuw nee 78, 686. 17 
pote atagtiGedger enced $84 136. 465|33.__....._.......___ _. 71,641. 73 
re ey eS See 908 97 198.__............--.-.. 68, 553. 32 
ene ge Lee $95, Gee 001 34..._............ __... 60,878. 19 
eer me Ome ees. ene 52, 432. 79 
Re a uae 48, 998. 92 
ar a ea 243, 695. 68 | 37_...-..-....-.-- 7" 47, 678. 13 
187, 777. 86\38....__.._............ 44. 020. 06 
he alana aaa Oe nk ueceonnn 42) 834. 75 
I a 5 ef 39. 655. 81 
ee ee ee 39) 341. 71 
Oe a anaes CORRE os 38, 778. 94 
ee ee 37, 556. 81 
ee ae 37, 202. 52 
a et ode c ce cone wae oan b 37, 111. 46 
Ne 130, 450. 16|46_..__..._...-_.-..-.. 35, 345. 06 
a tee ee 35, 209. 92 
33. eee ee 34, 167. 65 
ae 33, 508. 09 
Ra ae 32, 259. 42 


Mr. Dawkins. I wish to offer for the committee’s files a statement 
of the amount of royalties distributed to the 50 publisher members 
receiving the highest amounts for the years 1949 through 1956. 

Mr. Roosrveit. Without objection they will be included in the 
files of the committee. 

(The material referred to will be found in the files of the committee.) 

Mr. Dawkins. I wish to offer for the committee’s files and con- 
sideration copies of all decisions since 1950 of the Board of Appeals of 
ASCAP and of all appeals from that board to the panel‘also since 1950. 

Mr. Roosrvetr. Without objection, they will be included in the 
files of the committee. 

(The material referred to will be found in the files of the committee.) 

Mr. Dawkins. I wish to offer for the record as exhibit A-—12 a 
statement showing the manner in which moneys received from foreign 
societies are distributed by ASCAP to its members together with 
certain figures as to its percentage relationship to other funds of 
ASCAP. 

Mr. Roostvett. Without objection, it will be included in the 
récord. 

(The exhibit referred to is as follows:) 
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Exuisit No. Al2 
STATEMENT ReE DistrRiBUTION OF MoNEYS RECEIVED FROM ForEIGN Societies 


(a) The moneys received from the Canadian society, which furnishes detailed 
reports, are distributed on the basis of the information set forth in those reports. 
The moneys received from the British and Swedish sovieties, respectively, are 
similarly distributed on the basis of the information set forth in the detailed 
reports submitted by those societies. The moneys received from other foreign 
sovieties are distributed on the basis of the distributions made pursuant to the 
British and Swedish reports, that is, a member’s share of the moneys received from 
such other countries is the same as his share of the combined British and Swedish 
distributions. The only qualification to the foreroing, is that where a member 
of the society was a member of a foreign society before joining ASCAP, an effort is 
made, at considerable expense, to distribute royalties from his original society 
on the basis of the moneys collected for his works in that country. These moneys 
are deducted from the total sum received from that co’ intry and the balance is 
then allocated among the other members in the manner above set forth. 

In each of the foreign countries, the receipts from motion pictures and the 
receipts from other uses are distributed separately, that is, a member’s share 
of the motion picture moneys received from, say, Spain will be the same as his 
share of the English and Swedish motion picture royalties, and the same will be 
trve of his share of the royalties from other uses. 

In 1956 the moneys remitted to the society by the English and Swedish societies 
represented 46.59 percent of the moneys received from all foreign co-mtries 
excepting Canada. The moneys received from all other societies (excepting the 
Canadian) represented 53.41 percent of the total. 

(b) The rerorts sibmitted to the society by the English and Swedish societies 
are in complete detail and in the English language. The reports sibmitted for 
other co: ntries, in addition to being in foreign languages, are extremely sketchy 
and incomp ete. The information furnished is so inade quate that the so iety 
could not vse or attempt to use the reports as a basis for making distributions 
to the members withot incurring additional expense exceeding the moneys 
received by the society from these countries. i 

Sample copies of the British and Swedish reports, on the one hand, and the 
French, Italian, and Spanish reports, on the other, are submitted herewith. 

(c) In 1956, 80.1 percent of the royalties received from foreign societies were for 
payment to writer members, and only 19.9 percent for publisher members. In 
1957, the proportion was approximately 85 percent for writers and 15 percent 
for publishers. The reason for this is that many publishers maintain affiliates or 
have agreements with representatives for the exploitation of their works abroad 
and finance these operations by having such affiliates or representatives collect 
from the foreign societies. 

(d) The society is generally advised by its members when they make direct 
arrangements for collection of license fees from foreign societies. 

Mr. Dawkins. I wish to offer as exhibit A-13 a statement concern- 
ing the manner in which credit accumulations to particular composi- 
tions have been made by ASCAP. 

Mr. Roosrve tr. Whose statement is that? 

Mr. Dawkins. All of this material is data furnished to the com- 
mittee at its request by counsel for ASCAP. 

Mr. Roosrvetr. Exhibit A-13, without objection, will be included 
in the record. 

(The exhibit referred to is as follows:) 


Exutrpsit No. Al3 


STATEMENT Re AccuMULATION OF 20,000 CreEbITs To VARIOUS COMPOSITIONS 


For the period 1942 to date, reference is made to the performance statements 
of the particular member, which show the number of credits received by each of 
his compositions. These statements, which are kept on an annual basis for writers 
and a quarterly basis for publishers, are sent to the members. Although the 
writers were not on a performance system prior to 1950, performance records were 
constructed for the years 1942-50 because of the necessity for averaging 5 years’ 
or 10 years’ performances for purposes of distribution under the sustained per- 
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formancefund. It was possible to do this because there were in existence publisher 
performance records for the prior years. The only difference between the pub- 
lisher and writer systems for computing performance credits was that the pub- 
lishers gave 75 percent credit for daytime commercial programs and 50 percent 
for sustaining programs, while the writers awarded 100 percent for each. In 
constructing the writer records for these prior years, all performances were credited 
on the writers’ basis, that is, at 100 percent. 

For performances occurring prior to 1942, reference is made to hand-posted per- 
formance records for each composition which the society maintained from the time 
the publishers first went on a performance system in the mid-1930’s, until 1942 
when IBM machines were introduced. Since the publishers did not at that time 
distinguish between nighttime commercial, daytime commercial, and sustaining 
programs, the credits reflected on those records accord with the writers system as 
well 


Mr. Dawkins. I wish to offer as exhibit A-14 a written statement 
furnished by counsel for ASCAP replying to certain written questions, 
together with schedules A, B, C, F, G, H, and I, attached to that 
statement, for the record, and offer for the committee’s files schedules 
D, E, and J, attached to that statement and photostats of clearance 
sheets on three TV programs designated “The Big Pay Off,’ “On 
Your Account,’”’ and ‘‘Feather Your Nest,’’ which were referred to in 
the testimony of witnesses Lengsfelder and Kissell. 

Mr. Roosrve.t. Without objection, the exhibits described will be 
accepted for the record and those described will be accepted for the 


files. 


(The exhibit referred to is as follows:) 
Exurpit No. Al4 


INFORMATION SUPPLIED BY THE AMERICAN Society oF CoMPOSERS, AUTHORS 
AND PUBLISHERS AT THE REQUEST OF RospertT B. Dawkins, Esa., CouNsEL 
FOR SUBCOMMITTEE No. 5 oF THE House SELECT COMMITTEE ON SMALL BuslI- 
NESS 


1 (a) Question: Do the original program logs differ from the exhibits 76-79 
produced by Mr. Lengsfelder? 

Answer: Yes. Photostats of the original program logs for these eight tele- 
vision programs are attached. 


DISCREPANCIES BETWEEN THE PHOTOSTATS OF PROGRAMS SUBMITTED IN EVIDENCE 
BY MR. LENGSFELDER AND THE ORIGINAL PROGRAMS RECEIVED BY THE SOCIETY 
FROM THE NETWORKS 


CBS-TV—The Big Pay Off: June 23 1955 
NBC-TV—Feather Your Nest: June 27, 28, 29, 1955 
CBS-TV—On Your Account: June 23, 24, 27, 28 


All original programs, with the exception of The Big Pay Off, consist of two 
pages, the second page being headed as either “‘Additions’”’ or ‘‘Music Program 
Changes.”” The Big Pay Off program consists of three pages, the third being 
headed ‘“‘Music Program Changes.”’ 

Mr. Lengsfelder only submitted the first page of each program indicating the 
control figures on the bottom of the sheet which are computed on the original 
programs on the basis of complete programs including the ‘‘Program changes’’ 
and “Additions.”’ 

The Big Pay Off, June 23, 1955 

The only allocation of performance credits indicated on Lengsfelder’s sheets 
are Colgate Jingle and Good Morning to You at 2.25 each. All other compo- 
sitions identified by each code number were given full credit and are so indicated 
on the original program with the exception of three compositions on the third 
page of the program. 
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Feather Your Nest 


On June 27 and June 28, 1955, programs, the 141.75 credits marked on Lengs- 
felder’s programs for the composition Feather Your Nest—Feist, have been 
adjusted on the original programs to 106.31. No credit is noted on Lengsfelder’s 
programs for the signature Feather Your Nest theme by Arlo Hults which is 
credited at 1.89 credits on the original programs. 

On the June 29, 1955, program, while Lengsfelder’s program shows 115.5 for 
Feather Your Nest—Feist, the original program was adjusted to 86.625 and the 
signature Feather Your Nest theme by Arlo Hults shows no credit on the Lengs- 
felder program and is credited for 0.231 on the original program. 

On Your Account 

On June 23, 24, 27, and 28, 1955, theme May We, Mais Oui on the Lengsfelder 
programs show 351, on the original 0.351. In the case of six cues from Taubman’s 
radio cues of June 23, June 24, and June 27, Mr. Lengsfelder failed to indicate 
the decimal point on his copy which reads 6X351=2.106, and should read 
6X 0.351 = 2.106. 


Listed by Should be 


Lengsfelder 

June 23: : 

05 ccs. ws Somamiriconatesdiodaninin iain wh a ine aaa Raila la aac 1. 755 3. 51 

a sels is nilieatapeipatanedinatlama ciliate a 351 1. 755 

ly I WN CUI osc dn nccncededucusdkunscncdaccquavesabsnckauiadebt 351 3. 51 
June 24: 

(0 0” eee incite ue aia te Hla his diate a acai aes 1. 755 35.1 

as ai a se Rage a A conse ci re es eae, 3. 51 17. 55 

ERR EP ENID ss 6 ois cewicdcccanieviioscteskSbudedannierdstecieacae 3. 51 35.1 
June 27: 

CN MINI oon css tons deanna stan tech elonin ahead eel aie isa areata ace aes 1. 755 3. 51 

PI oa bcs chchtnaeleaheiceip aiet ssh saosin catalan amen tiniialania ia didn cibapaastes 3. 51 1. 755 
’ NE WE I IO ci nv ncnccgensssenccentinansabencanghuhcbiuntnnudsknd eo edhaenganste ekneuedieaee 

une 28: 
i icisiondavedodebensiwesewaveeenacens jsitinneliet ait an ndieacthaetes 1. 755 3. 51 
OE Files cine nntactiniuetigdiadibenih ainda ial 351 1. 755 


(b) Question: What indications are there that the word “tag’’ on the On Your 
Account program logs for June 23, 24, 27, 28, 1955, entitles the composition 
“Lucky” to full credit? 

Answer: The word “tag’’ does not in itself entitle a composition to full credit. 
The word “tag’’ rarely appears on program logs and when it does, it means 
merely that the composition was not performed in its entirety. 

The composition Lucky was used as an integral part of the action on the quiz 
show and it being a well known and recognized work under the standards set 
forth in the distribution rules was entitled to full credit. 

2. (a) Question: Does the statement of receipts, expenses, and distributions for 
1957 furnished counsel for the subcommittee include foreign royalties and how 
much are such foreign royalties? 

Answer: No. 

(b) Question: What percentage of the society’s income is from foreign royalties? 

Answer: In 1957, 10.71 percent. 

3. Question: Are foreign royalties counted for voting purposes? 

Answer: No. Article IV, section 4 (h) of the articles of association provide 
that each member’s number of votes shall be determined on the basis of his 
‘participating in the society’s distributions of domestic royalties.” 

4. Question: On the schedules setting forth the domestic royalties of writer 
and publisher members of the board of directors from 1949 to 1957, do the numbers 
indicated in lieu of names represent the same member each year? 

Answer: No. As requested, we are annexing a key to the schedules, which will 
enable the subcommittee to trace the same member’s royalties through the years. 

The key to writer board members is labeled ‘‘A’’;—the one for publisher board 
members is labeled ‘‘B.”’ 

5 (a) As requested at the hearings there is annexed a schedule marked “C” 
showing the percentage of the society’s 1957 royalties received from the different 
categories of licensees. 

(6) You requested a breakdown of the performance credits tabulated by the 
society for each category in 5 (a) above. 
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The society receives from national radio and television networks, program logs 
which are completely tabulated. 

The society surveys local radio and television stations and tabulates these 
performances completely. In addition it has 12 commercial per program licensees 
which submit program logs which are tabulated 1 month out of 3. The identifica- 
tion of these licensees is not public information and accordingly will not be made 
known to the committee in open session. To minimize the effect of patently 
incorrect reports to the society by the licensees which may occur at the initiation 
of the station or possibly a member of the society—only 1 month out of 3 months 
performances are tabulated (Mr. Finkelstein and Mrs. Kissel testified at pp. 638- 
639 of the record respectively to the inaccurate reports submitted by such 
licensees). 

The most recent figures available at this time are for performances in the second 
quarter of 1957 which indicate: 


NETWORK LOCAL 
Playings: Percent | Playings: Percent 
eo at ears ‘ 40 eS ae ees ae 
Television __- _- ep a = | oeeeneie 5 Pe a 44 
Credits: Credits: 
NS oo sa sa! 4 a ah 56 
Television__._-_--- ae ee RD i ae 20 


The society also receives program logs and tabulates all symphonic and concert- 
hall performances. 

No other performances information is received from other categories of the 
society’s licensees; accordingly, no other performances are tabulated. 

6. Question: Attach the most recent domestic current performance figures 
for writer and publisher members of the board of directors designated by the 
same numbers as the royalty ‘‘keys’’. 

Answer: Attached as F are the 1956 publisher performance credits together 
with copies of such credits from 1949 through 1955. These have already been 
furnished counsel! but a duplicate set is being furnished due to the confusion caused 
by typing a dollar sign before the credits. 

Also attached as G are writer board members’ credits for 1957. 

7. Question: Do the royalty figures already furnished with respect to writer 
and publisher members of the board of directors include foreign royalties and, 
if so, how much in each instance? 

Answer: The royalty figures furnished do not include foreign royalties. 

8. Question: What is the total number of compositions used as theme songs 
which had accumulated 20,000 or more credits as of January 1, 1955? 

Answer: 608 compositions. 

9. Question: In how many of the 608 compositions used as theme songs, 
having accumulated 20,000 or more credits as of January 1, 1955, did the following 
groups have an interest: 

(a) Both a writer and a publisher member of the board? 

Answer: 26 compositions. 

(b) Only a writer member of the board? 

Answer: 6 compositions. 

(c) Only a publisher member of the board? 

Answer: 351 compositions. 

(d) Only nonboard members had an interest? 

Answer: 225. 

10. Question: Attach copies of sample foreign reports received from the 
Societies in Germany, the Netherlands, Belgium, Switzerland and Austria. 
These are attached as “‘D.” 

Counsel requested that the column headings be indicated for the reports 
already furnished for Sweden, Great Britain, Spain, France, and Italy. Another 
set of these reports are furnished with appropriate headings marked ‘“‘E.” 

11. Question: Attach a copy of the notice, if any, sent to the members with 
respect to the manner in which foreign royalties are distributed. 

Answer: No general statement has been sent. It has been furnished to members 
upon inquiry. 

12. Question: “Dry runs” statement as to whether or not formula changes 
are tested as to the effect on members prior to being put into effect. 

Answer: Complainants would make it appear that all statistical reports pre- 
sented by the staff to the survey committee or the respective classification com- 
mittees are “dry runs” for the purpose of enacting rules of distribution which 
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benefit the members of the board of directors as opposed to all the other members 
of the society. 

No such tabulations, whether called dry runs or anything else are made. 
The type of study is concerned with the percentage of playings or credits accumu- 
lated in the general areas included in the society’s survey such as described in 
item 5 (b) supra, and not with respect to specific catalogs or specific members— 
on or off the board. 

At present, for example, the society is attempting to accumulate data on the 
amount of credits allocated to various types of performances, e. g., theme, jingle, 
and background. 

13. (a) Question: (1) What is the location of each fixed monitoring station; 

(2) The number of stations (radio and television separately) regularly moni- 
tored by each fixed location; and 

(3) The number of hours one station is monitored? 

Answer: (1) The areas surveyed in radio and television are the same. They 
are listed below: 


Atlanta, Ga. Miami, Fla. 
Baltimore, Md. Minneapolis, Minn. 
Boston, Mass. New Orleans, La. 
Chicago, II. New York, N. Y. 
Cincinnati, Ohio Philadelphia, Pa. 
Cleveland, Ohio Pittsburgh, Pa. 
Dallas, Texas Portland, Oreg. 
Denver, Colo. Rochester, N. Y. 
Des Moines, Iowa St. Louis, Mo. 
Detroit, Mich. San Francisco, Calif. 
Los Angeles, Calif. Santurce, P. R. 


(2) The number of different stations monitored by these fixed locations is 222 
in radio and 72 in television. 

(3) Each fixed location monitors 1 radio and 1 television station for 3 hours 
each in the course of the day. 

(b) Question: By whom and how frequently is each fixed location given its 
monitoring schedule and how far in advance of the commencement of monitoring 
is the schedule? 

Answer: The society’s independent statistician, Dr. John Grey Peatman, who 
is associate dean of the City College of New York supplies each fixed location 
with its monitoring schedule covering 3 or 4 days of monitoring. These schedules 
are sent 1 or 2 days in advance of the commencement of monitoring. 

(c) What is the average number of roving monitors? How many stations does 
each roving monitor survey each day and for how long? How are the monitored 
stations determined and what schedule, if any, is given to this staff? 

Answer: There are 12 to 14 roving monitors taping 1 radio station 3 hours each 
day. The roving monitors tape in areas their business takes them to. There are 
no predetermined schedules and it is expected within 2 years, this staff will have 
monitored all of the society’s radio licensees. 

(d) Question: How is duplication avoided between fixed and roving monitors? 

Answer: The roving monitors are rarely in the same areas the fixed locations. 
If they are in an area of a fixed location it is highly unlikely that they will pick 
up the same station at the same time and accordingly no effort is made to eliminate 
such duplication. 

(e) Question: How is duplication of commercial network programs in the local 
survey avoided? 

Answer: The roving monitors have been instructed to avoid network programs. 
However, should any duplication occur—such programs are eliminated by the 
society’s staff from the society’s survey. 

By the same token, any commercial network programs picked up by the fixed 
locations are eliminated by the society’s staff. 

14. Attach a schedule indicating the sustained performance fund class of each 
writer member of the board of directors in October 1957. 

This schedule H is attached and the information follows the key set up. 

15. Question: Under the existing formula what is the longest theoretical period 
a member would receive payments, assuming no current performances? 

Answer: The question apparently assumed that the works of a successful 
songwriter would all suddenly lose public favor at once and cease to have any 
performances. This cannot happen. The question also must assume that the 
standings of all members remain the same as of October 1957 with the exception 


24463—58——85 
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of the one member whose works cease to be performed. If such were to happen, 
however, the member would be entitled to receive moneys from the sustained 
performance, availability and accumulated earnings fund because of the royalties 
he had sacrificed during the years in which his songs were being performed. 
Thus, the writer member who has the highest point rating of anyone in the 
society and hence has the largest distance to fall—has received far less each year 
than he would have been entitled to on the basis of the relative number of perform- 
ances of his works. In the last 5 years, for example, his actual writer royalties 
totaled $499,993.65. If he had been paid solely on the basis of the performance 
of his works, he would have received as a writer approximately $1,492,696.30 
(5 times his share of the 20 percent of the current performance fund). The 
difference of approximately $992,702.65 represents the moneys which this writer 
gave up during the 5-year period because of the ceilings upon his participation as 
to 80 percent of the moneys received. As a matter of fact, this writer has been a 
member of the society for 44 years, and he has been earning a right to future 
returns for that full period. 

16. Question: In the absence of announcement, how does the society’s staff 
determine the number of instruments used in a given performance to apply the 
rules of distribution? 

Answer: The plans of distribution for writer and publisher members provide 
that for theme songs having accumulated less than 5,000 credits, fractional credit 
is awarded depending upon whether performances are by 4 or more instruments; 
the same is true of jingle uses, and cue and bridge uses. Fractional credit depend- 
ing upon the number of instruments is also a factor in copyrighted arrangements 
of public domain works. 

Network programs: Whenever a new show appears on the network survey, the 
network is contacted immediately to ascertain the instrument action used on this 
program. In addition, some network program logs, particularly for programs 
using records, indicate the record label and performer and sometimes the record 
number. 

Local programs: The society’s skilled monitoring staff listens to tapes made of 
local broadcasts and has never encountered any difficulty in discerning whether a 
given performance is by 4 or more instruments or less than 4 instruments. 

Per program licensees which mostly use recorded music, report to the society 
the record label and number and sometimes the number of the record. This is 
checked against the record data supplied to the society for most commercial 
ronan. 

. Question: What is the relief fund and how is it used? What are the 
gees or sources of moneys put into this fund? 

Answer: The relief fund is used for indigent members or their successors 
(widows, children, mothers, and fathers) and for the aid of nonmembers of the 
society (or their successors) who have made outstanding contributions to American 
music culture. 

The funds for this relief come from all dues received by the society from the 
writer and publisher members and any amounts necessary for relief over the 
amounts of dues comes from the general funds of the society. 

18. Question: What is the scope and authority of Dr. Peatman in fixing the 
samplings and to- what extent are his recommendations modified by the board 
of directors? 

Answer: Dr. John Grey Peatman, associate dean of the City College of New 
York, serves as an independent consultant to the society on survey matters. 
Dr. Peatman has full authority in scheduling the samplings to be made in the 
society’s survey. This is not modified or reviewed. 

19. Question: Does the society distribute royalties for performances of works 
which are in the public domain? 

Answer: The society distributes royalties only on copyrighted arrangements 
on works in the public domain. 

Question: Are the compositions: Hora Staccato, Light Cavalry Overture, and 
Carnival in Venice, which are in the Carl Fischer catalog, copyrighted arrange- 
ments of public domain works? 

Answer: Hora Staccato is an original copyrighted work. Carnival in Venice 
is a copyrighted arrangement of a public domain work for which Carl Fischer re- 
ceives the minimum credit of either 2 or 20 percent, depending upon the instru- 
mentation. It should be pointed out that Alec Templeton, Inc., has in its catalog 
a composition entitled ‘‘Carnival in Venice (Variations)’’, which was awarded 75 
percent credit. 

Light Cavalry Overture is a copyrighted arrangement of a public domain work. 
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20. Enclosed are the requested photostats of the Air Power show—CBS-VT— 
February 10, 1957, and Victory at Sea—CBS-TV—February 13, 1955. 

Question: What credit was awarded compositions on these program logs? 

Answer: 

Air Power, February 10, 1957: The theme, Air Power, received theme credit 
of 1 percent of a point. 

The cues were awarded background credit of 20 percent for each 3 minutes. 

Victory at Sea, February 13, 1955: Each composition received full credit 
initially. 

Within the last few months, a question arose as to the credit to be awarded 
compositions on the Victory at Sea programs and the writers classification com- 
mittee determined that these compositions should have been credited at a de- 
creased value for background music. The matter is now pending before the 
publisher classification committee. 

21. Question: Does the percent of distribution to writer and publisher board 
members, and percent of distribution to others, include foreign royalties? 

Answer: No. 

22. Question: Attach a schedule of actual votes cast and counted in the last 
3 elections—board of directors 1957 and 1955 and board of appeals—1956. Is 
there any duplication in votes for ‘‘standard’”’ and ‘popular’? members of the 
board? 

Answer: This information appears on schedule I attached. 


MISCELLANEOUS 


Pursuant to your request, we are enclosing the following: 

I—The actual averages of the 3 highest and the 3 lowest members in each 
alternate sustained performance class as of October 1957. 

J—Sample of monitor local station logs—-WCPO-TV for October 21, 1957, 
and WTIX-AM for October 4, 1957. 

Robert B. Dawkins, Esq. counsel for Subcommittee No. 5 on Distribution 
Problems of the Select Committee To Conduct a Study and Investigation of the 
Problems of Small Business, has asked that answers to certain questions be 
furnished to the Committee. 

Answers have been prepared under my supervision from data in the society’s 
files and are annexed hereto. I believe those answers to be true. 


RicHarp T. Murray. 
Sworn to before me this Ist day of April, 1958. 


[SEAL] Henry HorscHuTer, 
Notary Public, State of New York, 
Commission expires March 30, 1960. 


ExuisBit No. Al4, SCHEDULE A 


DOMESTIC ROYALTIES—-WRITER BOARD OF DIRECTORS, KEY 
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Exursit No. Al4, Scuzeputze B 


DOMESTIC ROYALTIES—PUBLISHER BOARD OF DIRECTORS, KEY 





1957 1956 1955 1954 1953 1952 1951 1950 1949 
Dicieneerwbe 1 (a-1) 1 (a-1) 1 (a-1) 1 (a-1) 1 (a-1) 1 (a-1) 1 (a-1) 1 (a-1) 1 (a-1) 
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Graistica 3 (a-g 2 (ore? 2 (a-g) 2 (a-g) 2 CoB 2 (a-f) 2 (a-f) 2 (a-e) 2 (a~e) 
ee cadteiecitia 4(a-b) | 4(a-b) | 4(a-b) | 4(a-b) | 5(a-b) | 5(a-b) | 5(a-b) | 5 (a-b) | 5 (a-b) 
cease deacon: 5 oy 5 oo 5 Ae 5 (a-c) 4 (a-c) 4 ee} 4 (a-c) 4 (a-c 4 (a-c 
- repens ; oy (a-c 7 (a-c 7 (a-c) 8 (a-c) 8 (a-c 9 (a-c) 7 (a-c 7 a 
dada a ANE eGR Cais GRRE Silda Ldb ba cee bienshhl. dadabiinsheccabia-<ttd bo chisads dedacwdsien 
es icaaeeaia 8 (a-e) 8 (a-e) 8 (a-e) 8 (a-e) 7 (a-e) 7 (a-e) 7 (a-e 6 (a-e) 6 (a-e) 
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Bs saiiecinees NN i W Bib mebreatslivaszennas baie pe IGN iia ted aide ooibieto Deine danke buabitioes et sh td 
RR sects ee 12 (a) 10 (a) 10 (a) 10 (a) 10 (a) 10 (a) 10 (a) 10 (a) 10 (a) 
Bi Gann tt che inntint 6 (a-d) | 6 (a-d) | 6 (a-d) | 6(a-d) | 6(a-d) | 6 (a-c) |----------}--------.. 
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ASCAP receipts from licensees, 1957 Percent 
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Current performance, publisher credits, board of directors, 1956 
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Exursit No. Al4, ScuepuLe G 


Writer board of directors, current performance credits, 1957 


ee Be ee ih aitiaaensinitenl 3, 213 
a te rises Se ita 16, 443 
Ek kM cil cadens ete ectenil 21, 745 
ee ee ee Fes taeecesedans eee 
eee ee sean ie 


Wi fi eivin tn’ Swan Mt opie ties RAs OE Bla cniawirnstm« change am denginstishe 837 
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Exursit No. Al4, Scuzepute H 


Writer board of directors, sustained performances, key 


sw ausariernsaasann deeehhieae aaa DE be eid eet eaten ers cs cents 250 
a a ee a a caer vic heme 65 
ais ste Bau west ace oe eae 40 
RE eSt es ub dboatu ceeds webs ia inre SPER NS on. I 925 
Mle icks..cnipeacuecd une Le 225 
ON a a wn A ae oe sere}. 215. ..J...... and. ede 1, 050 
Ee RE RR, PR 24 GS ono. oc ee ek 110 
Es SOL on ncchdvckunttehooben MN, Fi. oe boxe nko Ucsdiacoa ide 850 
Wo Aa ee 525 


Exuipit No. Al4, Scuepute I 


The actual averages of the 3 highest and the 3 lowest members in each alternate sustained 
performance class as of October 1957 








Class Highest Lowest Class Highest Lowest 
er 1. 671,349 Giks ae 1. 15,761 
1900....... 1. 291, 881 1. 191,678 2. 14,534 
2. 288, 901 2. 206, 204 3. 14,378 
3. 249, 355 3. 216, 590 4. 14,356 
1050......] 1. 118, 697 1. 65, 960 5. 14,219 
2. 112, 609 2. 68,914 OTE. ie 1. 19,451 (MR) 
3. 107, 928 3. 74,216 2. 15,420 
Seen 1. 62,198 1. 40,069 365......- 1. 15,052 
2. 61, 768 2. 41,258 2. 15,035 
3. 61, 195 3. 41, 750 3. 15,023 
is 0 1. 37,856 1. 34,214 Ses 1. 14,678 1. 4,373 (MD) 
2. 37,124 2. 34,874 2. 14,599 2. 6,188 (MD) 
3. 37, 106 3. 34,923 3. 14,361 3. 6,941 (MD) 
O00.......1 b SOR 904: 1, 13,710 1. 11,480 
2. 34, 187 2. 13,644 2. 11,617 
3. 33,944 3. 13,590 i 2 
4. 33,540 Sanne 1. 13, 203 
WD cidcdd 1, 35,489 2. 13,027 
2. 33,710 3. 12,992 
3. 33,493 os 1. 11,934 
4. 32,215 Tpit! 1. 15,121 (MR) 
5. 31,610 2 11,442 
a 1. 32,945 3. 11,362 
SO ctv 1. 32, 220 os 1. 10,979 
2 32,157 2, 10,965 
TR scat 1. 29,566 1 24,777 3. 10,533 
2. 29,533 2. 26,101 es coccs ; “oe 
3. 28,350 3. 26, 263 2. 9,598 
a 1. 28,465 (MR) 3. 8,954 
2. 27,233 4. 3,210 
3. 27,092 66...<...|1 § ee 
4, 26,944 2. 10,758 
5. 24, 905 3. 10,401 
1. 22,117 (MD) 4. 10,312 
1. 24,728 5. 4,252 (MD) 
1. 2,698 | 1. , 502 
2. 22,045 2. 10,499 
3 —-:21, 673 OO. Li. 1. 10,179 1. 9, 164 
4. 21,586 2. 10,176 2 9,387 
5. 21,188 3. 10,168 3. =: 9, 926 
$00... -ic 1. 23,657 (MR) Monsees 1. =: 9, 797 Ln SO 
2. , 621 2 «9, 661 2 7,956 
ee 1, 21,656 1 18,392 3 «—-: 9, 288 3. 7,970 
2 21,423 2. 18,404 TM asc 1, 12,222 (MR) | 1. 983 (MD) 
3. 3. 18, 731 2. 9,238 2 1,333 (MD) 
BNSi .ccdse 1. 35, 268 (MR) 3. =: 7, 139 3. 1,928 (MD) 
Wi -sncan 1. 18,146 1. 15,404 ee 1. 8,816 
2 17,110 2. 15,570 2. 8, 808 
3. 16,974 3. 16,774 3. 8,758 
460.......| 1. 19,062 1. 12, 242 4. 8,649 
2. 18,730 2. 12,307 5. =: 8, 648 
3. 18,673 3. 12,597 Wicocest 1. = 8, 596 1. =: 5, 548 
450.......] 1. 19,321 (MR) 2 8,432 2. 5,783 
2. 18,577 3. 8, 402 3. «6, 426 
ee 1. 18,0 WG neil 1. =: 7, 987 
2. 8,643 (MD) aa 1. 7,578 1. 3,975 
7 352! 1. 17, 594 2 . 7,549 2 =: S47 
2. 17,388 3. 7, 482 3. 5, 946 
8 17,238 ee 1. 7,322(MR)/1. 1,880 Gap) 
4. 17,045 2 7172 2 2899 (MD 
5. 16,706 a 3. 6,676 
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Exurpit No. Al4, ScoepuLE J—Continued 


The actual averages of the 3 highest and the 3 lowest members in each alternate sustained 
performance ¢ class as of October 1957—Continued 











Class Highest Lowest | | Class Highest Lowest 
| i 
ss fs. z 6, 544 i? 3,737 (MD) } 55. 1. 2, 451 1. 506 (MD) 
2. 6, 524 2. 5,719 1] | 2. 2, 442 | 2. 568 (MD) 
36 6°6623 | 3. 5, 725 || 3 2, 442 3. 925 (MD) 
MOGs icc oe 1. 6, 113 iis. ob 1, 849 1 1, 166 (MD) 
2. 6,084 1s 1, 844 2. 352 (MD) 
3. 6, 052 | 3. 1, 820 re. 402 (MD) 
4. 5, 988 1] 35 4. a 662 (MD) | 1. 7 (MD) 
5. 5,975 i| | 2. 660 (MD) | 3 9 (MD) 
135 - -| 1 5,855 (MR) | 1. 4,785 (MD) | 3. 517 (MD) | 3. 53 (MD) 
2. 5, 706 | 2. 5,084 (MD) || 25... £ 1, 226 1, e (MD) 
3. 5, 664 12 5, 343 || 2. 1, 225 < 86 (MD) 
ee 1. 5, 268 r. 2, 426 (MD) | 3 1, 224 | 3. 75 (MD) 
2 5, 210 | 2. 3, 936 (MD) TR eect Bi 819 pr "} (MD) 
Ve 5, 202 S 4, 255 2 817 | 2. 38 (MD) 
A15...2%s 1. 4, 223 1. 3, 536 3 812 | 3. 153 (MD) 
2. 4,178 2 3, 536 9. i.e 409 } 1. 329 
3. 4,177 | 3. 3, 683 | 2 405 2. 334 
105. 1. 4, 371 1. 1,302 (MD) | 3 404 | 3. 336 
2. 4, 370 | 2, 2,164(MD) || 7_-- 1. 327 A 247 
3. 4, 364 | 3. 2,228 (MD) || | 2. 326 12 249 
_ aa 1. 4, 074 S 1,095 (MD) || 3. 325 | 3. 252 
2. 4, 065 | 2. 1,118(MD) || 5 1. 244 a 74 (MD) 
3. 4, 034 3. 1,597 (MD) | 2. 243 | 2. 83 (MD) 
LS 1. 3, 669 1. 342 (MD) | 13 243 | 3. 142 (MD) 
2. 3, 646 2. 436 (MD) || 3.-. 4 A 163 1. 22 (MD) 
3. 3, 617 3. 1,217 (MD) 2 163 | 2. 82 
es ne 2, 732 11. 1,325 (MD) || 3 162 3. 84 
2. 2, 698 | 2. 306 (0D): I) 1.....-r.} bh 81 1. 
3. 2, 694 3. 2, 606 || | 2. 81 | 2. 
65... 1. 2,779 1. 14(MD) | | 3. 81 a 
2 2, 747 2. 26(MD) | | 
0 2987 | 3. 50 (MD) | 





1 (All members of this class have been demoted the maximum.) 


Note.— Where (MR) appears opposite an average, the member has risen the maximum number of points 
under the plan. Where (MD) appears opposite an average, the member has been demoted the maximum 
number of points under the plan. 


Mr. Dawkins. Mr. Chairman, there are 2 further items that have 
not yet been received from ASCAP; 1 intended to show the percent of 
total performance credits logged from each income source by ASCAP, 
and the other a tabulation of votes cast in the last 3 elections in which 
ASCAP members voted. 

I would like, with the committee’s permission, when those are 
received, to offer them into the record. 

Is there any way in which we can do that now? 

Mr. Roosrvett. Without objection, the counsel will be instructed 
to inelude them in the record when received and if not received 
within a reasonable time counsel will be instructed to inform the 
chairman of the committee. 

(The information referred to is as follows:) 

(Exhibit No. A15 showing percentages of performance credits by 
sources is as follows:) 





prune 
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Exarsit No. Ald 


The percent of total credits which are taken into consideration in distributions of total 


domestic moneys received 


Radio: 
Local ee oh apenas Pee wi wieics nem norte nha LORIE 
Network ; sasahibi Fie ka 
Television: 
UORS oe cic ms Sainte tials sien: cl MO lea 
Network ; nies hat xan pitas is tains Beatie en aa 
Symphonic and concert__-_-------- one minnie wie wits MRS Olr Ae 


Total a cites led, atele leet os rte Sek aio SB ieee cue tee 
Note: No other credits than those indicated above are taken into co 


Percent 

of 
credits 

Juus 24 
siateienr REM 


last 11% 
one 45 
1 





wasee OO 
nsideration. 


However, the above figures include non-ASCAP credits. The reason for this is 


that in the society’s distributions no separate tabulations are made fo 


r total local 


as distinguished from total network performances. The only such tabulation is 
for purposes of establishing the proportion of all local credits in the survey to all 
network credits in the survey. This tabulation does not affect the distribution 


itself. 


(Exhibit No. A16 showing data on votes cast by ASCAP members 


in recent elections is as follows:) 
Exurpit No. Al6 
Tabulation of votes 
1957—ELECTION OF BOARD OF DIRECTORS 
Writers: 
Total popular votes cast___-_----- Beas ee 
Not voted _ --- siete d at a iat as aed ha 


OES & aces Sista cack he 5: Sih wits wtetn er de ee ee a 


Total standard votes cast___.______~-- 
Not voted__--_- -« iciellle Btacligrtaees tl wc a, «Ci, Eevee ieeiaht aie 


Unsigned ballots received (29)____...___---- 
Publishers: 

Total popular votes Cast... .~ -,.10065 exneenn sh Sealed hire die ain oie 

Not voted __- 


TOA. «2h 5 agtoodbenth _ : : pce pth atin > 


Total standard Votes tat Or eo et { 
Not voted. --- Data ate arab aati Pach nate Pee aa 


cy) coats 


Unsigned ballots received (12)_____--- <edegecs! Se ale a ea 


1956—BOARD OF APPEALS 
Writers: 
Total popular vote cast (including not voted and improperly 
woted: 12,006) A. o..e0s cede ete lnc chs co soe a a 
Unsigned (2) __- 
Total standard vote cast (including not voted and improperly 
voted: 13,658) . .._--- a ee 
Unsigned. ..___.-- 
Publishers: 
Total popular vote cast (including not voted and improperly 
WORN. B08) a ee ss See a SR SE ae eet: 
IN OE D666 oS Rin Ald inde diene cinwaicawes 
Total standard vote cast (including not voted and improperly 
WEEE, <nwavctancuncecinewn cues Sa aoa taints haat vale 
PIE nck os oa a coe enwnwcunarseendaweh ueNwaces e 


2, 825, 457 
172, 395 


2, 997, 852 


938, 572 
60, 712 


999, 284 


3, 962 


147, 284 
4, 057 


151, 341 











530, 672 
10, 386 
265, 336 
5, 193 


32, 584 
650 


16, 292 
325 


eee re eee 
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Tabulation of votes—Continued 
1955—-ELECTION OF BOARD OF DIRECTORS 


Writers: 
alle ap ey ie gl a a ea 2, 675, 984 
Not voted (not marked for a candidate)_.......___- 47, 965 
Improperly voted (voting for more candidates than 
RUINED 8 oe ok cc deca 18, 837 
NENG ed aecaucccueccenenacousanncecucme 20, 052 86, 854 
a is wa cheainen 2, 762, 838 
Ne es eT ae FT Oe ere 883, 250 
Not voted (not marked for a candidate)___.....___- 29, 413 
Improperly voted (voting for more candidates than 
Re INN tin bit bd cccuileweewndnnacecs 1, 599 
RUN cpl < aid bldighs ss thda Si wlonrtiale exiei dace aie 6, 684 37, 696 
I a ti heres nel ee tril cette reise: shel dinctomc bualestn moots ieerl 920, 946 
Publishers: 
ia icicle nate awnn eames 146, 992 
Not voted (not marked for a candidate)___________- 1, 589 
Rpepeee 0) oe aa lk 180 1, 769 
aca rica acai karla ie a ascent ee ce wim io 148, 761 
ee I NN i ki cawanioens 48, 407 
Not voted (not marked for a candidate)__.....-_-_-- 1, 120 
In ln ns 60 1, 180 
le ad tichkicsn au sctehececnnnsaksabhcmpad cebawantane 49, 587 
Tabulation of votes 
WRITERS 
Board of di- | Board of ap- | Board of di- 
rectors 1957! | peals 19562 | rectors 1955! 
votes votes votes 
Total counted votes for all candidates..............----.-.---- 3, 764, 029 769, 442 3, 559, 234 
Ballots incomplete for tabulation: 
RE ee 47, 544 15, 579 26, 736 
(6) Ballots voting for candidates in part only (unvoted 
A a etl 233, 107 26, 566 97,814 
Total of ballots returned to the society for tabulation. _- - 4, 044, 680 811, 587 3, 683, 784 


1 All writer members have right to vote for 12 writer candidates (9 popular and 3 standard). 
2 All writer members have right to vote for 3 writer candidates (2 popular and 1 standard). 


Publishers 
Board of Board of Board of 
directors | appeals directors 
1957 ! votes | 1956 2 votes | 1955! votes 
Total counted votes for all candidates.....................---- 197, 066 48, 363 195, 399 
Ballots incomplete for tabulation: 
Sl Ld ken tem eeuencinne 840 975 240 
(6) Ballots voting for candidates in part only (unvoted 
SDs iibinedenciastncndtsdcteborernancoudoetcenet 4, 722 513 2, 709 
Total of ballots returned to the Society for tabulation. -- 202, 628 49, 851 198, 348 


1 All publisher members have right to vote for 12 publisher candidates (9 popular and 3 standard). 
3 All publisher members have right to vote for 3 publisher candidates (2 popular and 1 standard). 


; 
' 
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(Exhibit No. A17, minutes of meeting of ASCAP Jan. 3, 1957, is 
as follows:) 


Exuisit No. Al7 


PROCEEDINGS, MEETING OF THE AMERICAN SoOcIETY OF CoMPOSERS, AUTHORS 
AND PUBLISHERS, JANUARY 3, 1957, WaLporF Astoria, New York, N. Y. 


STATEMENT BY THE PRESIDENT 


It was the sense of the meeting of January 3, 1957, that some of the statements 
made pertaining to classification require answers from management. In order 
not to interfere with the minutes as transcribed, these answers appear at the end 
of the minutes of the meeting (commencing at p. 180). A reference to these 
answers will be found in the body of the minutes by an asterisk next to the names 
of the members involved where the names of such members first appear in the 
minutes. 

Paut CUNNINGHAM, President. 


A meeting of the American Society of Composers, Authors, and Publishers 
convened at 8:35 o’clock on Thursday evening, January 3, 1957, at the Waldorf 
Astoria, 50th Street and Park Avenue, New York, N. Y., Mr. Paul Cunningham, 
president of the society, presiding. 

President CUNNINGHAM. Ladies and gentlemen, before we call this meeting 
to order our general counsel would like to have the floor for just a minute. Mr. 
Finkelstein! |Applause.]} 

Mr. HerMAN FINKELSTEIN. Mr. Chairman, there is going to be a question of 
whether there ought to be two stenographers at this meeting. As you know, all 
ASCAP meetings are reported by a stenotypist. Mr. Fred a one of the pub- 
lisher members, wrote me about a week ago saying he wanted his own stenographer 
here. That letter, through inadvertence, was not replied to, and Mr. Fox’s stenog- 
rapher somehow got in here on the representation that he was the stenotypist of 
the meeting. 

Mr. Frep Fox. That is not so. I object to that. 

Mr. FINKELSTEIN. Just a minute, let me finish. You can object to anything, 
Fred, after I am through, if you will. 

Under the circumstances, if Mr. Fox’s stenotypist is excluded, he is entitled to 
be compensated for the expense of having him here in view of my oversight in 
failing to reply to his letter. But I spoke to the chairman, your president, and he 
thought that though it would be rather unseemly to have two stenotypists present 
at the meeting, it would be all right, but on reflection on it, it would seem to be 
a reflection on the integrity of our own stenotypist who has taken these meetings 
and other important minutes over the years. If this membership should feel that 
Mr. Fox is entitled to have his own stenotypist take these minutes, I think your 
president is willing to put that question up to this meeting. 

Mr. President, is that correct? 

President CUNNINGHAM. I think so. 

Mr. Fox. May I say something? 

President CUNNINGHAM. Oh, yes; Mr. Fox. 

Mr. Fox. May I make a comment? 

President CUNNINGHAM. Yes. 

Mr. Fox. I asked Mr. Finkelstein—after calling his attention to the fact that 
the letter had been sent to him about a week ago, and that I had received no 
answer, I asked Mr. Finkelstein if he would be willing to give me a copy of the 
minutes from his own stenotypist, and under that condition then there would be 
no need for my own stenotypist. He did not accede to that request, and therefore 
I asked Mr. Finkelstein to ask the meeting—the semblance of the meeting here— 
as to whether he would be permitted to stay—and by the way he did not represent 
himself as the stenotypist of the meeting. He came in with me, and he was not 
challenged at the door, and I assumed after not having had a reply from Mr. 
Finkelstein to my letter requesting it that he was to be permitted to take the 
minutes of this meeting. 

The reason I want him here is not that I doubt the veracity of their own steno- 
typist, but because I felt that with the competence of the stenotypist I would 
have it would help otherwise in the heat of the discussion perhaps something 
would be lost, and also I wanted to assure myself that there would be copies of 
this meeting available to me and to the other members. 

President CUNNINGHAM. Are you through, Mr. Fox? 


: 
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Mr. Fox. Yes. 

Mr. FINKELSTEIN. I told Mr. Fox he would be entitled to the same privileges 
as any other member, and to the extent that the minutes were circulated among 
the membership generally, if they were, he would be entitled to it, otherwise he 
would not be; that any member has always been given the privilege of inspecting 
the minutes at the office of ASCAP; that as to whether Mr. Fox should get a 
copy, no one member would get a thing that other members are not permitted 
to get, and I think I made that clear to Mr. Fox. 

Mr. Fox. Point of order! 

President CUNNINGHAM. Go ahead, Mr. Fox. 

Mr. Fox. I might add, however, no other member would be permitted to get a 
copy of the minutes. 

Mr. LENGSFELDER. May I be heard? 

President CUNNINGHAM. All right, Mr. Lengsfelder. 

Mr. Hans LENGsSFELDER. Members of this society, I feel that any member 
should be entitled to take his own notes or have anybody take notes for him. I 
say this because I previously was in a position to ask for the minutes of the meet- 
ing, and I was allowed to look at these minutes, but I could not really study them 
because I had no copy. 

I also wish to draw your attention to the fact that once at a special meeting 
that was called because more than 15 percent of the members had requested such a 
meeting, it was unanimously decided or unanimously voted by the members that 
these minutes should be mailed to every member, and despite this vote no member 
ever received these minutes. 

In view of these facts I think the members should be entitled to have their own 
minutes if they want them. [Applause.] 

President CUNNINGHAM. This gentleman over here, will you identify yourself, 
please? 

Mr. Britt TENNyson. My nameis Bill Tennyson. This is the first meeting that 
I have attended, but in any society I feel that the members are the society, and 
that they should know everything that occurs at the meeting in the society or 
anywhere else. [Applause.] 

President CUNNINGHAM. Well, it seems to me that the right and proper thing 
to do, as you seem to feel, some of you, that Mr. Fox is correet—I don’t know how 
the rest of you feel; I have heard no voices raised in opposition—so I am going to 
ask all those to stand who are in favor of Mr. Fox having his own stenotypist here. 

* * * Approximately half arose * * *, 

President CuNNINGHAM. From here it looks like a tie. That is a difficult one 
to judge. 

Mr. Fox. Let us have a count. 

President CUNNINGHAM. All right, but I see a fellow who wants to be heard 
first. Sammy Mysels, do you want to be heard? 

Mr. Sammy Mysets. Yes, purely only on one thing. Sometimes we say 
things in the heat of argument that we just don’t want the newspapers to have. 

President CUNNINGHAM. Please be quiet, and let him talk. 

Mr. MyseEts. Not that they are not legal, or not proper, or not decent, but it 
is possible that we might want to say some things here that are secret—and this 
would not be the only organization in the world I am sure that would say things 
that were secret among themselves and did not want broadcast but wanted to 
hold to their own bosom, so to speak; and I think that is reason enough for not 
having two stenographers present. 

President CuNNINGHAM. This man back here, identify yourself. 

Mr. New LAwrRENCE. Mr. President, ladies and gentelmen, under a democratic 
form of meeting, I think that the minutes should be open to anyone. The 
Congressional Record of the United States of America is open to review by everyone 
that wants to see it. (Applause) 

Mr. Eppy Wurre. I think Sammy Mysels is right except for one thing: that 
ASCAP neglected to answer the letter, so out of all decency I think that Mr. Fox 
should have his point sustained. In other words, if the letter was answered it 
would have been all right not to have the stenographer here, but ASCAP 
neglected to answer the letter. 

*Mr. BaRNEY YounGc. At one meeting a member of the board of directors 
made slanderous remarks against me 





President CuNNINGHAM. Who made slanderous remarks? This is Mr. Young. 
Mr. Youna. A member of the board of directors of ASCAP made several 
slanderous remarks about my personal character. As a result, when I asked for 
a copy of the minutes, and when we brought an action in slander against him, 
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these remarks were strangely deleted, and they do not exist in the minutes. I be- 
lieve that any statements made about anybody else should be put’in the record, 
and I am completely in favor with Mr. Fox of having a copy, and furthermore 
having everybody at the meeting having his own stenographer here if he wants. 
[Applause.] 

*Mr. Haenpier. I am Haendler of International Music Company. I should 
like to make a correction to the statement of Mr. Finkelstein about the casual 
omission. I can cite a case when I was represented by one of the most reputable 
legal firms of this city. I wrote four letters to Mr. Finkelstein and never received 
areply. So this is not an exception that he has not answered it. 

I think the privilege of having a secretary with you to take minutes of a meet- 
ing is so elementary that I cannot see how the board even can hesitate in accepting 
it. [Applause.] 

Mr. Bos Davis. Mr. President, and members of the board, and members, 
there has been a lot of discussion about this. In the last meeting, there was some 
objection to Mr. Fox having his stenotypist, and I have not heard the board’s 
objection, and the reason for this objection. I think that the board, Mr. Finkel- 
stein should clarify the society’s objection for Mr. Fox’s stenotypist being here 
and taking the minutes. 

President CUNNINGHAM. I will ask Mr. Finkelstein to answer you. 

Mr. FINKELSTEIN. You see, first, the society has its stenotypist here; and 
then, secondly, when you have your own stenotypist things may occur in a meet- 
ing that the membership would not want to get out generally. When you have 
a stenotypist not within your own control, that is, you don’t have control of your 
own minutes, the members may be reluctant to make statements because they 
don’t know what is going to happen with those statements, whereas they may 
trust their own executives who are in charge of those minutes. 

Now Mr. Young makes a statement that minutes were tampered with. 

Mr. Youna. I still make that statement. 

Mr. FINKELSTEIN. Mr. Young, that statement is incorrect, and—— 

Mr. Youna. It was a libelous remark, and it was deleted. 

Mr. FINKELSTEIN. If you think that is libelous you know what to do about it. 

Mr. Youna. Why should you object, if it is perfectly regular? If it is all 
right, you don’t want it within your control. 

Mr. FINKELSTEIN. I am sorry for the interruption. That is the reason for not 
having any individual have his own stenotypist present. You have your own 
stenotypist. Otherwise you have the problem of members being reluctant to have 
the kind of full discussion they might otherwise have if individuals who were not 
selected by the society have their own minutes that they can circulate later to 
newspapers and that kind of thing. There is nothing awfully serious about the 
situation; it is really a question of order more than anything else. 

Mr. Bos Davis. I have one more question. Mr. Fox has not made it plain 
or has not specifically explained why he wants the minutes. I have not heard that 
explained as yet, and I think the board, at least the membership, should know 
what Mr. Fox wants with the minutes and why the board objects to Mr. Fox 
having them. 

President CUNNINGHAM. All right, we will hear from Mr. Fox. 

Mr. Fox. I am very happy to give the gentleman the reason for my wanting to 
have the minutes. It was mentioned by another member of ASCAP here that 
perhaps we might want to maintain a certain amount of secrecy. There has been 
too much secrecy in this whole association. I am speaking now as a member of 
the board of appeals, a former member of the board of appeals, and the only time 
the minutes are kept of any of the meetings, the important meetngs, which affect 
your distribution and your logging system and your pocketbook, are at the general 
meeting. No stenographer is present at any of the meetings of the board of 
appeals, or the classification committee, or the arbitration panel, and when I 
asked Mr. Bernstein during the course of one meeting of the board of appeals 
why he did not think it was vital and important that a secretary be present at the 
meeting of the classification committee when matters of such vital importance 
were discussed, he contended that perhaps I had a point, but he did say, ‘‘We 
meet in secrecy,”’ and I think that that is a very damaging statement to make. 
[Applause.] 

President CUNNINGHAM. There is a gentleman way in the back. 

Mr. JoHNSON. I might suggest that the meeting has not been called to order. 

President CunnrinGcHAM. Would you identify yourself for the record, please? 

Mr. Jimmy Jonnson. Jimmy Johnson, of Walt Disney Music Publishing. The 
meeting has not been called to order vet. The vote was taken once, and appar- 
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ently through the inability of the Chair to decide who won no decision was reached. 
I suggest we do it over again and count them this time. 

President CUNNINGHAM. We will do that. In the meantime Judge Pecora 
nea i make a few remarks, and I am going to give you now Judge Pecora. 

plause. 

vadge Precora. Ladies and gentlemen, there has been something said about 
vesting these minutes with the atmosphere of democracy. We are all for democ- 
racy of course. This meeting has a stenographer present. She is the official 
stenographer who will make a proper and accurate record of this meeting. Just 
imagine what would happen if every member sought to have the right to have 
his own secretary, his own stenotypist present, and make what he claims is a 
record of the meeting. You have over two or three hundred members here 
present, and the right that is sought by Mr. Fox is one that could equally be 
sought by every other person here. Now you can imagine the pandemonium 
that would occur if such a thing were done, and you can imagine the difficulties 
that would arise in determining which sets of minutes are correct: those kept by 
the official stenographer or recorder or those kept for the purposes of any in- 
dividual member who sees fit or wants to bring his stenographer here. 

The Congressional Record is made available to everybody, but there is only 
one person who records and makes minutes of the meetings of Congress which 
are made available to everybody. [Applause.] 

Now you have got to have things done in an orderly way. You cannot make 
rules to fit the whim or the caprice of every individual. You could not possibly 
ae an orderly proceeding or an orderly set of records if you did that sort of 
thing. 

I don’t know why any particular person should want his own private recorder 
making the record of the minutes, because if he has a reason it is a selfish reason, 
quite obviously something that would serve his own purposes. 

CHorvus. No! Nol! 

Mr. Fox. Now just a minute! Wait a minute! That is not so. 

Judge Prcora. If you want your own stenographer present obviously it is 
because you do not trust the official recorder. Now that is all there is to it. 

Cuorus. No. 

Judge Pecora. We have a recorder here 

Mr. Fox. But you are making statements—— 

Judge Pecora. We have a recorder here, and I have not yet seen anyone 
successfully challenge the accuracy of the minutes that are kept here. 

Now that is all there is toit. This is democratic. You don’t have a democracy 
by givitig every Member of Congress the right to bring his own stenographer and 
make his own record of the proceedings and distribute what he claims is-a correct 
record to his constituents. 

Mr. LENGSFELDER. Mr. President 

President CUNNINGHAM. Just a minute! Let us be orderly. This gentleman 
here. 

Mr. Irwin Rowan. I want to say that it is not a question of questioning the 
ability or the integrity of the recognized stenographer. It is the question of the 
editing of the minutes that the members are permitted to look at. 

Judge Prscora. Who said anything about editing the minutes? This is the 
first time I have heard anything about editing the minutes. 

Mr. Neri Lawrence. I have a simple solution to the whole problem. 

President CUNNINGHAM. Let us hear it. 

Mr. LAwRENCE. Why does not the board of directors assure us that a correct 
and precise copy of this meeting will be mailed to every member of the society? 
(Applause) 

rs. Peter DeRose. We all needed a ticket to get in. We would not let 
strangers in. So why should we let the information of what goes on here get out, 
and why shouldn’t it be just the property of the society? Also, according to 
parliamentary law, I have never seen—parliamentary procedure I have never 
seen more than one stenographer taking the minutes of a meeting. 

President CuNNINGHAM. There is some gentleman way in the back who wants 
to be heard. Identify yourself. 

Mr. Jonnson. Jimmy Johnson, of Walt Disney Music. We are wasting time. 
I think there was a vote taken here. I think we should take the vote again, and 
count the vote, and decide whether it is the will of the majority or not to have two 
stenographers present to take the minutes. 

President CUNNINGHAM, All right, we will. 

Mr. LENGSFELDER. Mr. President 
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President CunNniNGHaM. All right, you want to talk against? 

Mr. Hans LeNasFELDER. I would just like to answer Judge Pecora. Judge 
Pecora, who has a fine reputation for having been in politics, will doubtless know 
that in the Congress of the United States and in the Senate there are not only 
proper records and minutes being kept, but they are obtainable in print, and 
anybody can walk in and buy these records or minutes. 

udge Precora. I was not addressing myself to that at all. 
—e CUNNINGHAM. Just let this gentleman finish. All right, proceed, 
ans. 

Mr. LenasreLper. It is not a matter of democracy, or trusting or not trusting 
a stenographer. It is important that every member in these complicated matters 
of distribution and what have you has a copy of the minutes which he can study, 
because I would not like to call upon some of the most prominent members and 
try to question them on the methods of distribution. They would have to go into 
the files and what have you to explain it. Therefore, I believe the members are 
entitled to hear and have in their files opposing views to the ones of the board. 

Thank you. 

President CunnineHam. All right. This gentleman down here. [Applause.] 

Mr. Cuaruie Tosias. I think, members of ASCAP, we have some very im- 
portant things to take up tonight. Am I talking into the mike? 

Cuoruvs. Yes. 

Mr. Tostas, It seems to be a very serious matter to some of us our meeting 
tonight, and I want to ask a question of some of those right up front here. In 
other words, shall we go on in the face of this? This may seem kind of ridiculous 
in its concept to some of us, but we have the right to cancel this meeting and bring 
our own stenographer some other night. In other words, if some of us feel it is 
that important, I say let us call off this meeting, so I can bring my stenographer, 
too. 

Cuorvus. Yes. 

Mr. Topras. Can I make a motion to do that? 

Cuorus. Yes; no. 

Mr. Tostas. I am just asking a question. 

Cuorvs. No. 

Mr. Tostas. All right, if that is the way you feel about it. I want to ask 
another question. If it is a very serious thing we are going to vote on, I think we 
all should vote, but if it is the opinion I would like to know it whether the decision 
will be by the weighted vote. If this is an ASCAP meeting I feel that we are 
entitled to a weighted vote, 

Cuorvs. Out of order. 

Mr. Tosras. Am I right or wrong? 

Cuorvus. Out of order. 

Mr. Tosras. I am just asking a question. Is this an ASCAP meeting? 

CuHorvs. Out of order, 

President CUNNINGHAM. Please, Mr. Tobias. 

Mr. Tosras. I am just asking a question. Is this an ASCAP meeting? 

Cuorvus. Out of order. Sit down. 

Mr. Tostas. Is this an ASCAP meeting? 

Cuorus. Yes, 

Mr. Tosias. If it is, are we entitled to the weighted vote? 

Cuorus. No. 

Mr. Tosras. Why not? 

Man. The vote expresses the sentiment of this meeting. 

Mr, Fox. May I answer his first question? 

Mr. Tosras. I am waiting for a ruling. 

Mr. Fox. I would like to answer his question. 

President CUNNINGHAM. Just a minute! There are others that want to talk, 
and I want to give them the opportunity. 

Miss Marsonre Harper. In regard to the congressional records being made 
available to the public, the members of Congress are public servants working for 
the public, employed by the public. We are not public servants. 

Cuorvus. Hear! Hear! 

Mr. LENGSFELDER. This is interesting. 

Mr. Fox. These people up there (indicating dais) are they working for us or are 
they not? This is our society. 

President CunninaHam. Mr. Fox, if you ask for the floor, I shall give it to 
you in your turn. 

Mr. Fox. I asked for it. 
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President CuNNINGHAM. I know but there are other people in this meeting 
who asked for it before you did. You had your opportunity to speak once, and 
there are other people in this meeting. This meeting is not just for you; it is for 
everybody, and I am trying to run it just that way. 

Mr. Hy Zarert. I have a question. Evidently this meeting concerns all of the 
members’ welfare. I think I would like to ask if there is a quorum present that 
can decide the welfare of ASCAP or if there are only a few hundred people here 
that are going to decide that. This is the question I have in mind. 

Mr. Mac Wourson. I agree with Neil; I agree with Judge Pecora too. I feel 
that this should be a democratic procedure and the minutes of this meeting should 
be made available should any member desire them. I don’t feel that ASCAP 
should go to the expense of sending every member a set of minutes. If any member 
has special grievances, as Mr. Fox probably has, if he wants the minutes I feel 
they should be made available to him and to Mr. Fox if he desires them, but I 
honestly feel that the ASCAP stenographer should be the only one allowed in this 
room at this present time. [Applause.] 

President CUNNINGHAM. We are following a democratic procedure. Mr. Fox, 
do you want to say something? 

Mr. Fox. I just want the floor to answer that question he asked, if the minutes 
of the meeting would be available to him. In my letter to Mr. Finkelstein, dated 
December 24, I said: ‘“‘We have also arranged to make available a carbon copy of 
the transcript of such minutes to any ASCAP member or officer who desires same 
upon payment of the customary stenographic fees for such copies.” 

President CUNNINGHAM. All right, Mr. Harbach! 

Mr. Orro A. Harsacn. I have a suggestion that will settle this whole matter. 

President CUNNINGHAM. Just a minute, please. Quiet, please! 

Mr. Harspacu. This could all have been obviated had we invited a reporter 
from Variety or one of the trade papers to listen to it. Then you could have 
gotten the reports from the papers. You wouldn’t have to go to the expense of a 
stenographer. [Applause.] 

Mr. Irvinc Caesar. Fellow members, and I don’t want to start with a gag, 
but let us not turn minutes into hours. 

I have been a member of the board of ASCAP for all my life—practically all 
my adult life. I see some others here who have been members for 20 or 25 vears 
of the board, Oscar Hammerstein and some others. 

I take a vow that never, not once, have I ever heard discussed the question of 
deleting any of the minutes or any of the discussions. 

Mr. LENGSFELDER. You hear it now. 

Mr. Carsar. This is the first time I have heard it. 

Mr. LENGSFELDER. Good! Then it is about time you heard it now. 

President CUNNINGHAM. Just a minute. Mr. Caesar has the floor. You had 
your opportunity. Let him speak uninterrupted. 

Mr. Caesar. You have impugned the honesty of the board. You have 
impugned the honesty of myself and my fellow members on the board of ASCAP. 

Now I, personally, can see no objection to anyone coming into ASCAP and 
carefully perusing day after day if they want to, and bring their attorneys too, 
the minutes of any of these public general meetings. 

Someone said that—Mr. Lengsfelder said it, and quite properly—the question 
of survey and classification is a complicated one. There are many views, and it 
is very difficult to assimilate all of the facts in the course of a meeting, and that 
one should have the opportunity to quietly go into the matter I agree. 

If we are to discuss the mechanics of classification, let us discuss the mechanics 
of classification. Let it be faithfully set down what we think should be done by 
way of classification. Let blueprints be drawn up. Let theories be set down, 
and let us discuss classification. But this is not so at the moment when the meet- 
ing has not even been called to order properly. We are still in the procedural 
period. This is at the moment, as I understand it, a discussion purely about 
whether or not minutes should be held or records distributed for everyone in the 
room and for everyone out of the room to be made available. Records of what? 
This is your society. 

Mr. Fox. Mr. Fresident—— 

Mr. Cagsar. Just a moment. Let us assume that there are many points of 
view. Would you have the whole world know your points of view? You are not 
the only society in the world. There is B.M.I. There are your customers. 
There are your clients. Be practical about this thing. 

I am sure that Mr. Fred Fox wants a strong American Society. IT am sure that 
some of the others want a strong American Society. -But do vou think the way 
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to get a strong American Society is to call the whole world in on your problems? 
There are many people who are happy to know we have problems. 

Cuoruvus. Hear! Hear! 

Mr. Cagsar. There are many people who would just love—just love to have 
made available to them some little sentence that could be taken out of context 
by a member who for the moment, perhaps in the fever of discussion, might have 
said something that he might on second thought wish he might not have said. 
Do you want to risk that? 

Cuorvus. No. 

Mr. LENGSFELDER. What are we here for? 

Mr. Carsar. You don’t want to risk that. 

Man. If it was said, it was said. 

President CuNNinGHAM. Let Mr. Caesar finish. 

Mr. Cagsar. Just a moment. I would suggest—and it is lots of fun to have a 
discussion; I love this kind of thing, really I do, and I hope to get up often this 
evening if the Chair will let me—but we are here for a serious purpose. We are 
not here to discuss a procedural matter. I repeat at the risk of seeming repeti- 
tious, I have never in 30 years or 35 years heard anyone say, “‘Let us delete such- 
and-such statement from the minutes.’’ Never! So tonight, you picked out 
January 2—— 

Cuorvus. Third. 

Mr. Caxrsar. Or third to say that the board of directors at one time or another 
have deleted something, have gone out of their way to subvert statements that 
have been made. I don’t think it is fair to the board. This is a very, very 
faithful board, as I hope to be able to convince you of as the evening continues. 

Thank you very, very much! 

President CUNNINGHAM. I think the time has come to: take another—— 

Voices. Move the question. 

President CUNNINGHAM. I think the time has come when we will take another 
vote. Is that agreeable, gentlemen? 

Cuorus. Yes. 

Mr. Cagsar. No. Mr. Chairman, I think a vote at this time is out of order. 
I have all the respect in the world for the Chair, but I think a vote now is out of 
order. This is not the question of a vote 

Mr. Fox. Mr. Caesar, the president has 

Mr. Caesar. This is not the question of a vote. I have all the respect in the 
world for the gentlemen who suggested a vote, but I don’t think this is one point 
that calls fora vote. I resist a vote. What you are voting on is whether the board 
of directors are faithful or not. 

Cuorus. No; we are not. 

Mr. Fox. You are interpreting it that way. 

Mr. Caesar. That is your only justification for wanting two sets of minutes. 
Otherwise wanting two sets of minutes is silly, and you are wasting time. 

Man. Put it up to a vote. 

Mr. Carsar. No, 

Mr. Fox. I am willing to abide by the desires of the meeting in that regard. 

Mr. Cagsar. And I object to it on principle. 

Mr. Fox. Why? Are you afraid? 

Mr. Carsar. No, because on principle it is wrong. It is wrong on principle. 

Mr. Fox. It is not. 

Mr. Carsar. When you ask for a vote you are asking for a vote as to whether 
the board of directors are faithful or not. 

Mr. Fox. That is your own interpretation. 

Mr. Cagsar. I beg your pardon. That is the only interpretation you can put 
on it. 

Mr. Fox. No; it is not. 

Mr. Caesar. Sit down. 

Mr. Fox. You order me down? 

Mr. Caesar. You won’t sit down. 

Mr. Fox. Just because you are on the board of directors you are not going to 
order me around. 

Mr. Cagsar. You are out of order. 

Mr. Fox. You are out of order. 

Man. I asked for the previous question. 

President CUNNINGHAM. Just a minute! 

Mr. Cagsar. That is what it amounts to. 

President CUNNINGHAM. Just a minute! 
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Mr. Caxsar. I still maintain as a matter of principle and policy a vote is out 
of order. 

Cuorvs. No; it is never out of order. 

Man. I move the previous question. 

p eee CUNNINGHAM. We are going to have a legal opinion here. Judge 
ecora 

Mr. Fox. We want a vote, not a legal opinion. 

Man. We demand a vote. 

President CUNNINGHAM. Just a minute, gentlemen! Sit down please. 

Mr. Nei Lawrence. Call the meeting to order. There is no meeting yet. 

President CunNINGHAM. Just a minute! Mr. Harbach is going to say some- 
thing. Let us have order here. 

Mr. Harpacu. I only wanted to ask two questions. [Applause.] 

President CUNNINGHAM. Quiet, please! 

Mr. Harsacn. I want to explain I am not here to make a speech. I only 
wanted to ask two questions. First, I want to ask if you would like to have had 
this scene just displayed here in Variety and the other trade papers tomorrow? 

Cuorvs. No. 

Mr. Harsacu. That is number one. Number two is, do you happen to have 
a copy of our bylaws here with you? What do the bylaws say about the presence 
of a recording secretary? 

Mr. FINKELSTEIN. The bylaws 

Mr. LENGSFELDER. Let the president answer. 

Mr. FINKELSTEIN. I am sorry but 

Mr. LENGSFELDER. I would like to hear our president. 

Mr. FINKELSTEIN. You would like to hear your president? 

Man. Yes; we would like to hear Mr. Cunningham, not you. 

Mr. Fox. Mr. Cunningham. 

Mr. FINKELSTEIN. You have a vocal group here (indicating front rows). 

Mr. LENGSFELDER. I don’t want to hear you. 

Mr. Fox. I want to hear Mr. Cunningham. 

President CUNNINGHAM. Just a minute! I am giving the floor right now to 
Mr. Finkelstein. I want your attention, and I want order. 

Mr. FINKELSTEIN. The question was asked as to whether the bylaws provide 
for a certain thing. I think that is a legal question. I am surprised that any 
member here would say, “I want the president to answer that question.’’ You 
don’t engage your presidents to interpret your bylaws. You do pay lawyers, 
and you pay substantial fees to lawyers. 

Mr. LENGSFELDER. Yes. 

Mr. FINKELSTEIN. And when the day comes when you think they are giving 
you bad advice, the thing you ought to do is to change lawyers. Don’t try to 
make your president a lawyer. 

Now a question was asked here as to whether the bylaws have any provision 
for to resolve this question of stenographers. The bylaws have no such provision. 
Nowhere in the wide world would they permit two stenographers merely because 
some member of a group wants his own stenographer. 

Now the President this evening, as a matter of being gracious about the whole 
think, and in view of my failure to answer Mr. Fox’s letter, said, ‘‘Let us put that 
question up to the membership. Even though he has no right to have his own 
stenographer, let us put the question up|to the membership, because if they don’t 
mind this one member having a record of what they say in the confidence of this 
room perhaps we ought to let Mr. Fox have his way.”’ 

Now Judge Pecora feels, in talking to me, that perhaps the thing to do is to 
say that any member who feels he ought to have a copy of the minutes, he will be 
furnished with that copy. The only danger of that is that there are some of you, 
even of your members—and you must face it—who would carry those things to 
Variety, or to Billboard, or the other trade papers, and they don’t do you a bit of 
good thereby. That is not true of all of your members, but only of the small 
fraction of them. 

Mr. LENGSFELDER. Shame to bring that in. 

Mr. FinKEetstern. And you know this is not a question of this being the 
Government, where you have your Republicans and your Democrats, and every- 
body in the United States being members of a party, and it is a question of what 
party they belong to. That is not what you have here. 

You have here, for example, one member who challenged the accuracy of these 
minutes, and I would like to see anybody disprove their accuracy. I have 
watched this lady taking minutes here for many years, and I have yet to discover 
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an inaccuracy in those minutes, and I think she can tell you that those minutes 
have never been tampered with by an official of the society. 

Mr. Fox. How would she know what happens to them after she delivers them? 

Mr. FINKELSTEIN. No; I don’t think there is any question about the accuracy 
of the minutes. I don’t think even Mr. Fox woul assert that. I know Mr. 
Young will question the accuracy of the minutes. 

Mr. Youna. That is right. 

Mr. FINKELSTEIN. And Mr. Young is suing all of you members in the society 
for $7,500,000. 

Man. Why bring that in? 

AnotTHER Man. Let us sue Mr. Young. [Applause.] 

Mr. FINKELSTEIN. Face the facts and look at your organization. I thought, 
and your president thought, that you were sufficiently intelligent to resolve a 
question like this in your own self-interest as to whether you want to have some- 
body who will come up with a set of minutes that they have the sole control of— 
your own Officials will not have—whether you want to have that kind of person 
here in this room taking these minutes or whether you want to rely on your 
officials to run this meeting and take the minutes in the usual way. 

The question will be submitted to the board—I think it has to be—as to whether 
the minutes will be disseminated. Every member of the society has always been 
accorded the privilege of looking at the minutes. Nobody has ever been denied 
that privilege. Mr. Young has not been denied the privilege. Mr. Fox has not 
been denied the privilege, and Mr. Lengsfelder, to name just a few of the people 
who are vocal here, has not been denied that privilege. 

Mr. LENGSFELDER. May I ask a question. 

Mr. Carsar. He is answering a question that has been put. 

Mr. FINKELSTEIN. I think the only remaining question is whether the minutes 
should be distributed generally. Personally I think that the general distribution 
of these minutes, considering where they get and what might be said here in the 
heat of discussion, as Otto Harbach just said for that kind of thing to appear in 
the trade papers—and you have people in this room whose interests it will be to 
see that it appears in the trade papers—will be very damaging things to your 
society. [Applause.] 

r. Fox. I move the question. Let us have the vote. 

Mr. Cagsar. And I object. 

President CUNNINGHAM. Just a minute! We are going to be here until 2 o’clock 
in the morning. You will all have an opportunity to be Theatd in good time. 

Mr. Harry Fitier. I am Harry Filler from Philadelphia. Mr. President and 
fellow members, I would like to ask a question, first of all, of Judge Pecora. How 
many court stenographers do you use? 

Jup@e Precora. One for each trial, and not any more, and there is only one 
record officially recognized and made of every trial. 

Mr. LENGSFELDER. Can you get a copy? 

JupGce Precora. Yes, if you pay for it. 

Mr. Lenasrevper. That is all I wanted to know. 

Jup@e Precora. That is not the question I was discussing. I was discussing 
the question of giving to any member the right to bring his own stenographer 
and make what he might subsequently claim is an accurate record as against 
the accuracy of the official stenographer. That kind of procedure I have never 
known to exist in any court, in any legislative body, in any corporation, or in any 
organization like this. [Applause. 

Mr. Fitter. There seems to be a misapprehension about another thing. In 
the Congress of the United States I believe the Senators are accorded the privilege 
of editing themselves. 

Judge Pecora. Yes. 

Mr. Fitier. Before their remarks are permanently registered in the con- 
gressional discussion. 

Judge Pecora. That is correct, and also in the House the Members have the 
same privilege. 

Mr. Fituier. Our board of directors’ honor has been impugned here. 

Cuorvus. Right. 

Mr. Fitter. And we don’t have any other protection. I should like to know 
how it happens, if we don’t have an honorable board of directors, that this meeting 
was called. This is not a regular meeting of ASCAP. This is an extraordinary 
meeting of ASCAP, a special meeting. Is that right, Mr. Fox? 

Mr. Fox. Yes, it is. 

Mr. Fitter. Thank you, Mr. President. [Applause.] 
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Mr. ArtHuR Scuwartz. My name is Arthur Schwartz. [Applause.] As 
some of you may know, I have been devoting a good deal of time to the public 
relations involved in our legal suits. You have heard the dangers presented by 
various people concerning trade papers misinterpreting, willfully or not, things 
that could be said here tonight or in the ASCAP meeting. That is only the 
smaller part of it. This very week I have been battling with an editor, a managing 
editor, and a staff writer, of one of the most prominent papers in New York City. 
This paper is about to write a series on the controversy between our members and 
the B. M. I. Many people on our side of the case have given facts and docu- 
ments to these people of this newspaper, and the other side has also presented 
their facts from their point of view. I managed somehow to see the next to the 
last draft of this series this week, which was purportedly to be a neutral,objective, 
fair statement of facts and quotations from people who would be respected by 
the readers of this paper. When I read the last instalment, I was absolutely 
hysterical, to think that this fair minded paper with a very long history could have 
been pressured—because no other term could be found for it—into a series which 
might have gone into print and damaged every one of us here in a permanent way. 

I have heard the discussion tonight, and I know because I, myself, in my earlier 
years found reason to disagree with the tactics of the board of directors of ASCAP. 
I think I was the very first person, in fact, to question the classification system in a 
serious way. I spent days in 1940 in the ASCAP offices to prove that I deserved 
a higher classification, and after a great battle, I won. 

The classification system has been changed. It may go through many, many, 
many other changes. I think that what we must keep in mind above everything 
else tonight when we discuss our own differences is that right now, if ASCAP 
has had enemies before, right now they have greater enemies with greater deter- 
mination than ever to do us harm. I personally have had contact with these 
people in a way that very few of you have had the opportunity, and I know what 
is cooking in many areas where people are trying desperately to not only diminish 
our fees every year but to break us up, and to use things out of context, and in 
every other way to vilify us and to destroy us. 

I think it would be most shocking to all of our futures if what appears tonight 
to be a major issue should be allowed to continue to be a major issue, where a man 
has the right to question for the first time in the history of this organization—— 

Mr. LENGSFELDER. For the first time? 

Mr. Scuwartz. The right to. question the system of recording a meeting. I 
think that we should all agree—this is my opinion—we should all agree that the 
heat should go out of this meeting right now 

Cuorus. Right. 

Mr. Scuwartz. And that you should allow the lawyers for the society to decide 
the procedure of conducting meetings. 

Further than that, if you had two sets of minutes or one hundred two sets of 
minutes, the pandemonium would be shocking, and the greatest possible danger 
to every single one of us would occur. I hope that you will not allow the precedent 
to be started of having more than one set of minutes to be taken. [Applause.] 

Mr. Pinky Herman. My name is Pinky Herman. You know, ladies and 
gentlemen, at the last meeting realizing that time had been short, and that we 
who often are vocal and wanted to say things that we think are constructive didn’t 
have a chance on the floor, I made a proposition that was supported, and that was 
that we call a special meeting. I followed that request up with a letter to Paul 
Cunningham, which I asked to be submitted to the board of directors that such 
a meeting be called, and Paul to his credit not only said it would be a special 
meeting, but it will be considered a regular part of the meeting because ‘‘I have 
asked the same lady that has been here at the regular meeting to be there to take 
notes,’’ so you see, ladies and gentlemen, this meeting was called for constructive 
purposes. 

It is getting out of hand. I sat back there, and I was a little ashamed that the 
importance of what the meeting was called for was considerably bypassed, and 
now we are talking about ground rules. I asked hundreds of members to come 
because I thought that they are going to learn something that would be directly 
helpful to them as writers. 

I think I made a mistake when I said, ‘‘Let us call a special meeting of ASCAP.” 
I should have said, “‘Let us call a special meeting of the writers.’’ If the publishers 
have problems—and they do—let them ask for a meeting of .the publishers, but 
this way you can’t do it. 

Mr. Fox. That is aside— 

Mr. Herman. Wait a minute! I never said a word while you 
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Mr. LENGSFELDER. But this is not—— 

Mr. Herman. I never said a word while you or Mr. Fox were speaking. I did 
not interrupt either of you. Let me finish. I think that if you try to solve all 
problems at once we might as well go home because you can’t do it. 

I came with the purpose of trying to enlighten the membership as to what 
ASCAP has been doing in the last few years. There has been a lot of rumor 
mongering going around, and I am going to talk about that later. This is only a 
preamble. I want to ask you .et us do what Arthur Schwartz suggested: Let 
us be calm. Let us be cool. Let us be considerate of everybody. Let us start 
the meeting. Let us say the things that have to be said, and if there is no time 
for all, let us call another meeting, but we are getting nowhere if we start fighting 
amongst ourselves and the good things that have to be said are lost. Ladies and 
gentlemen, let us be sensible. [Applause.]} 

Mr. Sam Costow. I don’t know whether it is true as the rumors have it in 
Tin Pan Alley that the Fox Musie Company is about to sue our organization. 
It may not be. However, I think it is an imposition on our valuable time to 
take an hour and a half to discuss the interests 

Mr. Fox. The meeting began av 8:30. 

Mr. Costow. An hour to discuss the particular interests of the Sam Fox 
Music Company when we have many more important things to discuss. Instead 
of asking for a vote on this motion I would like to ask for a vote on dropping this 
entire discussion as of now. [Applause.] 

Man: I second the motion. 

President CUNNINGHAM. A motion has been made and seconded 

Mr. LENGSFELDER. May we have a vote on the first question? 

Mr. Fox. There was a motion on the floor. 

Mr. Cagsar. No, the first question is out of order. 

President CUNNINGHAM. The question is about dropping the whole thing. 

Mr. Fox. What about the first motion? 

Man. I ask for the question on the previous motion. 

Mr. Carsar. The first question, Mr. Chairman, is out of order. 

Mr. Fox. Because Mr. Caesar says it is out of order does not make it so. 

Mr. HAENDLER. | think the primary question here is not of the veracity of the 
minutes. It is the desire of some of the members to have these minutes available 
to them if they want them. They would like to have them available 

Cuorvus. But, they are. 

Mr. HAENDLER. They would like to have a copy. 

Cuorvus. Let them buy it. 

Mr. HaENDLER. And before on this subject Judge Pecora said yes, and on the 
other hand the counsel said no. We don’t know up to this time if minutes made 
by the society’s stenographer would be available to any member if he wants to 
have it. Moreover how can you stop any member if he knows stenography to 
take notes? That is elementary he can. I think it is preposterous even to 
discuss this. Anybody can do anything he wants to with his knowing of what is 
going on at a meeting. If he discretely keeps it to himself, he is not violating 
anything. You cannot stop him from taking notes. I think we should not raise 
this or burrow further into this question, and let him take minutes if he wants 
to take them. I state we should have a vote on this subject. 

President CUNNINGHAM. If this keeps up, we will be here all night. We have 
given considerable time to this problem, and I think the time has now arrived for 
the chair to rule, and T am going to rule as follows: That anybody that wants 
a copy of the minutes by the ASCAP stenographer those copies will be available 
at a very nominal price. [Applause.] 

Now this other stenographer here will turn over his notes. I request that, and 
we will pay for the time of the stenographer. 

Mr. Fox. Mr. President, may I have the floor? 

President CUNNINGHAM. Go ahead. 

Mr. Fox. I will have the stenographer withdraw, but I will not have him turn 
over his notes to the directors. 

Cuorus. Why not? 

Lapy. How did he get into the meeting in the first place? 

Mr. GreorGeE ALBERT. This seems like a private meeting for Mr. Fox and Mr. 
Young. Don’t you think the other members of ASCAP have a right to say 
something here? 

Mr. LENGSFELDER. So do we. 

Mr. ALBERT. If this is a private meeting of Mr. Fox, let us all go home. [Ap- 
plause.] 
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Mr. Frnxetstern. Do I understand you refuse to turn over those minutes to 
the chair—those minutes being in your control, and this man being your em- 
ployee? Do you refuse to turn those minutes over to the society? 

Mr. Fox. I refuse to direct the stenographer to turn over those minutes. 

Mr. FINKELSTEIN. Mr. stenographer, may I ask if you are in Mr. Fox’s employ? 

Mae ReporTER. Yes, sir. 

Mr. FINKELSTEIN. He is in your employ. 

Man. No, he is not; he is an independent reporter. 

Mr. FINKELSTEIN. Please don’t tell him what to say. 

Mr. Fox. You are notin my employ. You are an independent reporter. 

Mr. Finxetsrern. Mr. Fox, will you refrain from instructing the stenographer 
what he shall say? He was hired by you. Will you now refrain from instruct- 
ing the stenographer what he shall do? In other words, if I ask him to turn these 
minutes over to me will you instruct him not to do so? 

* * * There was no response * * * 

Mr. Finketstrein. You are a member of this society, and I am trying to find 
out what you are doing or going to do as a member of this society. 

Mr. Fox. He is a certified stenographic reporter, and he is not in my employ. 
He is a public stenographer, a certified public stenographer. 

Mr. LENGSFELDER. Let us go on. 

President CUNNINGHAM. Just a minute. 

Mr. FINKELSTEIN. Mr. Fox, will you answer my question? 

Mr. Fox. I think this whole proceeding is silly—this whole proceeding is 
mighty silly, and it is a pretty good indication of who is running the society. 

{r. FINKELSTEIN. Mr. Fox, you are a member of this society. 

Mr. Fox. This comedy has gone on for an hour now, and [ think it is high 
time the meeting started. As it was it started 35 minutes late as it did the last 
time, and I think it is about time we get to the meat of the meeting. We called 
a special meeting. Let us get to the meat of the matter and forget about all 
this bickering. 

Mr. FINKELSTEIN. You see there are rights of more than one person involved 
here. 

Mr. Fox. Yes, there are. 

Mr. FINKELSTEIN. You will stay with those minutes, Mister stenographer, 
until this matter is disposed of. 

Man. Otherwise we will get a policeman. 

Mr. FINKELSTEIN. Mr. Fox is a member of this society, and he brought the 
stenographer in here, whether he represented that this was the official stenog- 
rapher or whether merely handing him a card so when somebody saw him walk 
in with a stenotype machine that was sufficient to make the people at the door 
believe that was the official stenographer, he got in here. 

MaA.Le Reporter. I just walked into the meeting through the door with Mr. 
Fox, and nobody questioned me. I am a public stenographer. I work for all 
sorts of organizations. I don’t happen to be in anybody’s private employ. 

Mr. Carsar. What was your authority for taking the minutes of this meeting? 

Mate Reporter. Mr. Fox requested me to take these as he has other minutes. 
I have no other interest. 

Mr. FINKELSTEIN. Just a minute! There is no implication on the stenog- 
rapher. You are a stenographer 

Mate Reporter. Yes. 

Mr. FinKeEtsTEIN. You are out of this thing, and you want to stay out of it. 
If you don’t mind, this involves a member of the society. I just want to find 
out from Mr. Fox 

Mr. LENGSFELDER. Let us go on. 

President CUNNINGHAM. Ladies and gentlemen, quiet, please. 

Mr. FINKELSTEIN. I want to find out from Mr. Fox whether he is going to 
instruct the stenographer to turn his notes over to the society. 

* * * There was noresponse * * * 

Mr. FINKELSTEIN. Now the chair has ruled there will be only one stenog- 
rapher 

Mr. LenasFeLpER. There is now only one. 

Mr. FINKELSTEIN. Let me finish. The chair has also ruled that any member 
who wishes a copy of the official minutes of this meeting and pays for them may 
obtain those minutes, and I am asking Mr. Fox under those circumstances whether 
he won’t agree that the stenographer that he brought with him should turn the 
notes that he has taken over to the society. 

Mr. Fox. I don’t want to hold the meeting up any longer, Mr. Finkelstein. 
I will agree not to turn these over to any newspapers, Variety 
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Cuorus. No. 

Mr. Fox. Furthermore, I will agree to discuss the matter with Mr. Finkelstein 
at the board of directors. 

Cuorus. No. 

Mr. Cansar. I move that you have the sergeant-at-arms—you can’t have a 
meeting without a sergeant-at-arms—secure them. This is silly. This meeting 
will go on for 5 hours. As a matter of principle and policy, I appeal to you, fellow 
members of ASCAP. 

President CUNNINGHAM. Mr. Fox, I am asking you now to turn those over. 

* * * There was noresponse * * * 

President CUNNINGHAM. Mr. Fox, I am asking you to turn those minutes over. 

Cuorus. Right. 

Mr. Fox. If the stenographer, the ASCAP public stenographer, will give me a 
copy of the records from the very beginning of this meeting I will be agreeable 
to turning over those minutes. 

Mr. Nei, Lawrence. But the meeting was not called to order; it has not yet 
been called to order in fact. 

Mr. FINKELSTEIN. The stenographer can’t turn over anything to anybody but 
the society. 

President CUNNINGHAM. Of course that is true. The stenographer won’t turn 
anything over. I will be the one to do that. 

r. Mack Gorpon. This is the strangest kind of meeting I ever dreamed of 
seeing at ASCAP. I think every one of us bearing the names of members of 
ASCAP should be ashamed of themselves. I was going to leave a week ago, but 
friends of mine in the business said, ‘““There is the meeting of ASCAP.” his is 
the second time I have ever been to an ASCAP New York meeting, and I could 
have missed both of them. This seems to be an entire meeting of one man called 
by the name of ASCAP who has it in his noodle he wants to bring a stenographer 
of his own to take notes. Why? Is it because, “I don’t like your stenographer; 
I want mine’? I don’t think so. It has a deeper and more sinister basis than 
that. 

Is this a private meeting? No, it is supposed to be an ASCAP meeting. There- 
fore, there are two issues involved: Should he have his own stenographer, or should 
he have the right to go and look at the minutes? He has the right to look at any 
of the minutes of ASCAP meetings. By the way, whois Mr. Fox? Will you tell 

lease? 

r. LENGSFELDER. A publisher member. 

Mr. Gorvon. Who is this gentleman? 

Man. I am a publisher. 

Mr. Gorpon. For what company? I ask that because you have been telling 
him what you want him to say, and he has been telling you. You have been 
whispering to him, and he has been whispering to you. his is collusion. What 
is this over there? There is another guy that leans over and tells you what to 
say. Evidently vou came here to have your own meeting. This is not your 
own meeting. This is an ASCAP meeting. You are making no record for any 
court proceeding here. 

Mr. Fox. I want to—— 

Mr. Gorpon. I want to ask who this gentleman is, please. I am still on the 
floor. I am entitled to an answer. I did not get an answer. 

Mr. Fox. This is ridiculous. 

Mr. Gorpon. No; it is not. Up to now it has been your own private meeting 
Bo age with all of you bunched up here together. 

Fox. Now 

Mr. Gorpon. Wait a minute please. I want to know who all of these people are. 

Man. You can’t 

Mr. Gorpon. Just a moment! I think these are all part of the collusion that 
has been going on. You have been trying to get things to fit your own purposes. 

President CuNNINGHAM. Hold it. 

Mr. Gorpon. This is espionage in its worse form. It is a spy system, and I 
want to know who he is with. 

President CuNNINGHAM. Will you please sit down? 

Mr. Gorpon. I want to know who this man is, and this man, and this man 
with the brown suit. I want to know who he is. 

Man. You have a nerve. Where do you think this is? 

Mr. Gorpon. No; it is you. One is telling the other what to say, and what 
questions to ask, and interrupting other speakers, and making their own answers 
to fit questions. 
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Mr. LENGSFELDER. Let us stop all this. 

President Cunninouam. If we can’t have order here, this meeting will be 
adjourned. 

Cuorus. Answer it. 

Mr. Gorpon. What company are you with? 

Man. Pleasant Music. 

Mr. Gorpon. Are you an officer of Pleasant Music? 

[There was no response. ] 

Mr. LenesrELDER. What difference does it make? 

Mr. Gorpon. This difference, there is a bunch of you that have come to this 
meeting with collusion to break up ASCAP. This bunch have not your interests 
in mind. Don’t be fooled. They are here for one reason: To drag you out in a 
fine, well-organized, court fight, so you will no longer be a substantial American 
association. Two fences come here and whisper answers and questions to be 
asked. For what purpose? Don’t be fooled. 

Mr. Fox. May | answer? Mr. Cunningham, may I answer? 

President CunnineHam. Nobody has the floor now. Now I am going to have it. 

Mr. Fox. May I answer this diatribe? 

Cuorvus. Call the meeting to order. 

President CunnincHAM. Gentlemen, we want some order here, and we are 
going to have it or you are not going to have any meeting. (Applause.) 

Mr. Fox. May I answer? 

President CUNNINGHAM. Just a minute! I have been giving you the floor all 
night long. 

Mr. Fox. Can’t I answer? 

Mr. Causar. There are people in this room who have no right to be here. 

Cuorus. Right. 

Lapy. There is a girl over there also taking notes, and she has been from the 
beginning. 

Mr. Cagsar. We are faced with the alternative of ejecting them or adjourning 
this meeting devoted to those who have a right to be at an ASCAP meeting. 
[Applause.] I so move. 

Man. Move it then. 

Mr. Cagsar. I, therefore, move that this meeting not be called to order because 
the meeting has not as yet been called to order. Inasmuch as we have people 
who don’t belong in this room, the meeting has not been called to order, and I am 
going home. 

President CUNNINGHAM. There is a motion here, and it has been seconded. 

Mr. Fox. Seconded by whom? 

Man. I seconded it. 

Mr. Fox. Who are the gentlemen who do not belong at this meeting? I would 
like to know. 

{One man sitting near Mr. Fox was pointed out by several.] 

Mr. Fox. They pointed out Mr. Ulmer. Mr. J. M. Ulmer has a card. I 
spoke to Miss Rosenberg about him. He has been our general counsel for 48 years. 
He is a director of the Sam Fox Publications. He is a director and officer of the 
Sam Fox Publishing Co. The Sam Fox Publishing Co. is a member of the society. 

Mr. Caxgsar. This is a membership society. 

Mr. Fox. He has a perfect right to be here, and he is authorized to be here, 
Furthermore he received a card, about which I spoke to Miss Rosenberg, and it 
was confirmed by Mr. Finkelstein. 

And you wanted to know who this gentleman is. This is Mr. Guy Freedman. 
He is with Alec Templeton, Inc., a member. He is the vice-president of Alec 
Templeton, Inc. He was up before the board of appeals last week. They all 
know he is a member of ASCAP. Now, this is all subterfuge. 

Cuorus. And who is this lady? Who is the lady taking notes? 

Miss RosENBERG. I would like to correct one statement. He was given to me 
as a member of your board of directors, and not as an attorney, and I didn’t get 
the permission from Mr. Finkelstein. 

Mr. Fox. I gave you the full details. 

Miss Rosenspera, After I asked, it was given to me he was a member of your 
board of directors, not counsel for your company. 

Mr. Fox. I said he was the general counsel. I told you he was the general 
counsel. 

Miss Rosensere. I asked, Was he a member of your board of directors, and 
you said yes. 
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Mr. Fox. I told you he was an officer and a member of the board of directors of 
our firm. Is he entitled here or not? I ask you, Mr. Finkelstein, Is he entitled 
to be here at this meeting? I ask you, Mr. President. 

Mr. Gorpon. That just proves this whole meeting was for something you 
cooked up. 

President CuNNINGHAM. I have been asked here by a few of our members for 
the name of the young lady sitting there in the row with you. I don’t know what 
the color of that sweater is that the stenographer is wearing. I suppose it isa tan 
sweater. Are you a member of ASCAP? 

Mr. LENGSFELDER. She—— 

President CUNNINGHAM. Let her answer. 

Mr. Lensrevper. She has a card. 

President CUNNINGHAM. That does not answer the question. 

Mr. Fox. She is with Movietone Corp. She came in as a representative of 
Movietone Corp., which is also a member of ASCAP. 

President CUNNINGHAM. Is she a member of ASCAP? 

Mr. Fox. She represents a publishing firm which is a member of ASCAP. 

Cuorvs. Is she a member of ASCAP? 

Mr. Fox. She is not a writer member of ASCAP, if that is what you are asking. 
She is a publisher member. 

Mr. FINKELSTEIN. Is this a membership meeting? 

Mr. Fox. Yes. 

Mr. Gorpon. Then nonmembers are excluded, is that right? 

Mr. Cagsar. That is right. 

Cuorus. Get them out. 

President CunNincHAM. I am afraid I will have to adjourn this meeting unless 
there is some quiet and order. This gentleman was up here asking for the floor. 
Could I have a little attention, please? 

Mr. Evie SercMEister. There are a lot of new members so disgusted they are 
leaving. 

President CunnincHAM. Will you identify yourself? 

Mr. SErcMEIsTER. I am Elie Seigmeister. Members of ASCAP, this is the 
first time IT have ever been at a meeting of ASCAP, and I am ashamed that this 
meeting has been conducted in the most disreputable and disgusting fashion. | 
am ashamed that we grown-up men can’t conduct a meeting better than a bunch 
of Cub Scouts, and I ask the president to call the meeting to order to give us an 
agenda and let us meet and not argue. Let us call the meeting to order, please, 
Mr. President. I have come out from the country, and I want to go home. I 
don’t want to be made a fool of, and have had to come here for nothing. Let us 
open the meeting. put motions to the floor, and vote on them, please. 

President CunnincHAM., I just want to ask a question. First I would like to 
read you something, ladies and gentlemen, and then I would like to find out from— 
I presume Mr. Fox will give me the answer. On page 7 of the bylaws, so called, 
section 2, it says, ‘‘Each publisher member, if a copartnership, firm, association, or 
corporation, shall file with the secretary of the society from time to time the name 
of a person who shall be deemed to be its representative in the society for all 
purposes wherever in these articles of association there shall be reference to 
publisher members.” 

Mr. Fox, you heard that. You can certainly answer that I am sure for the 
Fox Co. Do you want me to read it again? 

Mr. Fox. What is the question? 

President CUNNINGHAM. It is very simple. Who is your representative here? 
You are representing Fox, right? 

Mr. Fox. Yes. 

President CunnincHAM. And nobody else; is that correct? 

Mr. Fox. I am the representative, yes, of the firm. 

President CunNnincHAM. Is there any other representative from your firm 
here? 

Mr. Fox. Ulmer is another representative from our firm. We have two 
representatives here. 

President CunnincHaM. Only two? 

Mr. Fox. We have two representatives here from the Sam Fox Publishing Co., 
and it was allowed. 1 cleared it with Miss Rosenberg. She sent Mr. Ulmer a 
card. 

President CUNNINGHAM. And who is this gentleman? 

Mr. Fox. Which gentleman? 

President CUNNINGHAM. Across from you. 
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Man. I am with the Pleasant Music Publishing Co. 

President CunnincHam. I beg your pardon. 

Man. I am with the’ publishing company—Pleasant Music Publishing Co. 

Mr. Gorpon. That is Mr. Hans Lengsfelder’s company. 

Mr. LenesreLpER. It is not my company, but he is representing the firm, and 
he has been at the last meetings. This is not the first time. 

President CunnincHam, And he is the authorized representative? 

Mr. LENGSFELDER. He is. 

President CuNNINGHAM. I see. 

Mr. LENGSFELDER. I don’t represent the firm. 

President CUNNINGHAM. You don’t represent the firm? 

Mr. LenesFretper. No. I am neither an officer nor shareholder. I am a 
writer member, as you know. 

President CUNNINGHAM. But it is also your firm? 

Mr. LENGSFELDER. No; it is not my firm. I don’t know why he can’t repre- 
sentit. I can’t represent a firm of which I am neither an officer nor a shareholder. 

President CUNNINGHAM. He represents your firm? 

Mr. LENGSFELDER. Not my firm, the Pleasant Music Publishing Co. 

President CunnincHAM. And you have nothing to do with it? 

nt LENGSFELDER. Not that f would have nothing to do with it, but it is not 
my firm. ' 

President CUNNINGHAM. We have got to have a little order down here. 

Just before we go on, Mr. Fox, will you agree, as I asked you before, relative to 
these notes? Where is that stenographer? Will you agree to the request I made 
before apropos to those notes? 

[There was no response.] 

President CUNNINGHAM. Let us go on with the meeting, and do it the right way. 

Man (Pleasant Music). We have told you that any of you who want a copy of 
our notes can get them. 

President CuNNINGHAM. Will you? Is that agreeable with Mr. Fox? 

Mr. Fox. I said I would be agreeable if I got the entire copy of the minutes 
that she has from the very beginning of this meeting. 

Mr. Gorpon. I object to him having such a copy. I say he will study them 
and use them for his own purposes, the same procedure as he has adopted here so 
far. He has six copies now; that is, people took them down. 

Mr. Jimmy Eaton. As a member of this firm, I object to this court steno- 
grapher being present because he is not a member of the society. I think the 
eerie should eject this reporter from the premises. 

HorRvs. And take his notes, forcibly if necessary. 

Mr. Eaton. If there is not such ROR a amet I request that the President 
appoint one, and if it is agreeable, and he should appoint me, I am going -to escort 
him to the door. [Applause.] 

President CunnineHAM. Mr. Fox, once more I ask you. 

Mr. Fox. Once more, I repeat. 

President CUNNINGHAM. All right, you will have to leave. 

Cuorvs. He has the notes. What about the notes? 

President CunninGHAM. All right, you go ahead. 

Memser. Not unless he puts the notes on the table. 

Mr. FINKELSTEIN. May I say you can’t do that. We don’t want to be in a 
position to forcibly take the notes from this stenographer. He is just a steno- 
grapher. He can’t help the fact that Mr. Fox engaged him to come here and 
take these notes. Mr. Fox is our member, and that is our responsibility. Now 
if Mr. Fox refuses to request the stenographer to turn those notes over to us, we 
will have to take care of that with Mr. Fox later, but I think at this moment we 
should say to the stenographer you may leave. 

[Male reporter left at this point.] 

President CUNNINGHAM. Now we want to doublecheck about those who are 
not members, because if we find they are not members, they must leave the room. 
We first want to find out about these people who some claim are not members. 

Mr. Gorpon. A motion was made and seconded that this meeting be adjourned. 
It should be adjourned because there is the question of the validity of some of 
the members present. You cannot at this point say, ‘‘Who authorized you to 
attend this meeting?’”’ The answer is likely to be, ‘I run the elevator at the 
Sam Fox Music Publishing Co. They gave me a card to get in.”’ There is no 
use in our continuing to find out who is in the room unlawfully. The meeting 
should be called off until we find a little more presence of honesty and a little less 
presence of collusion. 
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Mr. Fox. I am perfectly willing to have this young lady who represents Movie- 
tone to leave the room. Would you please? 

Miss Rosensera. She has notes too. 

President CunNINGHAM. All right, ladies and gentlemen, we are going to call 
this meeting to order now. 

Fellow members, this meeting must be called to order, or we will adjourn. 

Mr. Buppy Kay. Hello, I have never talked to a meeting of ASCAP before, 
I think under the circumstances we have a lot of members who have come into 
this room, They have taken their tickets out there without knowing anybody. 
I think there is a complete disorganization of who received the tickets, who came, 
who is invited. We have ejected 2 or 3 people. There are 50 more people I never 
saw before in my life here. The way the system is run at ASCAP, I must criticize 
it. These tickets are given for any reason. My wife has come. Anybody can 
come in any time anywhere. I think before we have a meeting on somethin 
important we should first revise the system of sending out these invitations aan 
make sure that the proper members are here, and make sure they are screened 
before they come in. I think that should be considered first before any meeting 
is undertaken of this nature. 

President CUNNINGHAM. Fellow members, may I have your attention, now 
that all is regular. You don’t have to leave here until 2 o’clock. 

As you should know, the general membership meeting of our society was held 
not quite 2 months ago, on November 13, 1956. At that time it was required by 
our bylaws, our members were given a full and detailed account 

Mr. FINKELSTEIN. We have a problem here of some people who have no business 
in this room. Your president read this provision of the articles of association 
that a publisher can only have one representative, and that that representative 
must represent that publisher in the society for all purposes, and only one. It 
must only be one person. Now you have the Fred Fox—the Sam Fox Co. having 
two people in here at this moment. There were three people here—— 

Man. Four. 

Mr. FINKELSTEIN. There were four ple. There was a stenographer, Mr. 
Fox, a young lady taking notes, and a lawyer. Mr. Ulmer. Mr. Ulmer is still in 
the room. Mr. Ulmer came in here because Mr. Fox came up to Miss Rosenberg 
and said, ‘‘Won’t you let me have somebody else present?’”’? And as a matter of 
courtesy, apparently she did, but there is a question here—and this question has 
been put to me—whether this meeting should go on in view of the—— 

Cuorvus. No, no. 

Mr. FINKELSTEIN. In view of 

Mr. Fox. May I answer? Let me verify—— 

Mr. FINKELSTEIN. [ still have the floor. 

President CUNNINGHAM. Let him continue, and then you may. 

Mr. Finkevstein. Whether this meeting should go on in view of the presence 
of people who have no business in the room. Either we will have to have those 
people leave this room who have no business here or the meeting will have to ad- 
journ. It would be unfortunate if the meeting had to adjourn because people 
came here from out of town, but we just have no other choice. Either the people 
that don’t belong here have to get out or this meeting is going to have to be 
postponed. 

Cuorvus. Right; postpone it. 

Mr. FINKELSTEIN. That is a difficult problem for your president. 

Mr. Fox. May I speak now? 

Cuorvus. No. 

Mr. Tosras. Let the gentleman talk, whether we agree with him or not. 

President CUNNINGHAM. When Mr. Finkelstein gets through. There is some- 
body here from the Pleasant Music Co., who has nobody else representing it, as 
I understand it. 

Mr. LENGSFELDER. Right. 

President CUNNINGHAM. As I understand it, their permanent representative in 
the society for all purposes is the gentleman here, he is the representative whose 
name is filed for Pleasant with the secretary of this society as its representative 
for all py menus 

Mr. LENGSFELDER. Yes. 

Mr. FINKELSTEIN. That would answer that. You are here as a writer, and 
the other gentleman here is as a publisher? 

Mr. LeNGsFELDER. Of course. 

Mr. Finxetstein. If that is so, that is: permissible. But Mr. Ulmer just 
can’t stay. I am sorry, Mr. Ulmer. 
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Mr. Uxmer. I know how sorry you are. I have been thrown out of better 
meetings than this, and I should be delighted to leave. I have never in my life 
seen a more disgraceful performance. I am ready to leave. I don’t want to 
have the bum’s rush. 

Mr. Fox. A week ago I called Miss Rosenberg and asked her if I could have 
a card for Mr. J. L. Ulmer, who is coming from Cleveland, and who is our general 
counsel, and who has been the general counsel for 48 years, who is a member of 
the board of directors of the Sam Fox Publishing Co. and an officer of the Sam 
Fox Publishing Co. She said she would check and call me back. She checked. 
Miss Rosenberg, whom did you check with before you called me back? 

Miss Rosensere. I didn’t check with anybody. I checked with you again to be 
sure that you were getting the proper people that you asked for on the tickets——— 

Mr. Fox. But you 

Miss RoseENBERG. May I finish, please. You didn’t say it was an officer, 
because I asked you. 

President CUNNINGHAM: I don’t want to go into all of this again. Mr. Ulmer 
has very graciously offered to leave. Is that so, Mr. Ulmer? 

Mr. Utmer. Yes. I have been thrown out of better meetings than this. 

President CUNNINGHAM. Thank you very much. 

Mr. Utmer. I should like to say one word more as I leave. 

CuHorvus. No, no. Out of order. 

Mr. Uumer. If you will leave me say one single word, I may be out of order. 
Why are you so excited about? 

Mr. Gorpon. Why did you come here from Cleveland? 

Mr. Fox. He can do that. 

Mr. Utmer. I have a right to come from Cleveland. 

Mr. Fox. There are gentlemen here from the coast and from all over. I don’t 
see anything wrong in Mr. Ulmer coming here from Cleveland, but Mr. Finkel- 
stein and the board of directors evidently do. However, I am perfectly willing 
to have Mr. Ulmer leave. 

President CUNNINGHAM. Mr. Ulmer has graciously agreed to leave. 

Mr. Fox. I rather imagine a few members would like to see me leave with him. 
| Applause.) 

President CUNNINGHAM. Somebody brought up the question that there is a 
possibility 

Lavy. What about the others who are not members? 

President CUNNINGHAM. Somebody brought—please, madam—up the question 
that somebody else here is not a member. Is that right? 

{Mr. Ulmer left the room at this point.] 

President CUNNINGHAM. We are now going to go along with the meeting. All 
right, now quiet, ladies and gentlemen, please. Many people have come great 
distances to be here tonight, and I think it only fair now that we settle down to 
try to get this meeting underway. 

I want to say, as I started to say before, that last November 13 we had the 
regular meeting. At that time, as required by our bylaws, our members were 
given a full and detailed account of the activities of their society since the last 
meeting in the form of reports by the president, the treasurer, the chairman of the 
executive committee, and the chairman of the west coast committee. Due to the 
lateness of the hour when these reports were concluded—and I am reading this 
for the benefit of some of those who were not here—there remained little time for 
the full discussion from the floor, which has long been a healthy feature of our 
membership meetings, as proven conclusively here tonight. (Laughter.) 

Accordingly, at the suggestion of a number of our members, and with con- 
currence of the ASCAP board of directors, I notified the membership that an 
early opportunity would be afforded to each and every one of you for full dis- 
cussion of any problems bothering you confronting our society. This is that 
opportunity—in effect a continuation of our general membership meeting of last 
November 13. ; 

There will be no reports tonight. Instead, I am going to throw the floor open 
to the membership. I might add that this room, as I told you many times this 
evening, is reserved until 2 o’clock, so you don’t have to be in arush. I intend to 
remain here as long as a single fellow member of ASCAP has anything that he 
wants to say. 

There is no question but that tonight we have had a good turnout. We are 
grateful to a great many of you for coming here from far-off places. It is a fine 
turnout of many willing at all times, as is your board, to listen to any constructive 
criticism. However, I want to emphasize one fact: this meeting. has been called 
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for all members, and I want to say that should any of you from here on in indulge 
in any personalities, he or she will be ruled out of order. 

You were notified in the letter that I sent out that there would be a limitation 
of 15 minutes allotted to each speaker. We want to conduct this meeting in a 
democratic way. The only way that that can be accomplished is for each and 
all of you to listen, and listen without interruption. 

I might say also, before turning the meeting over to whomever the first speaker 
is going to be, I should like to repeat what I said on November 13 in making my 
report. I stated at that meeting, ‘‘Your suggestions or constructive criticisms 
will always be welcome, not only by yours truly but you can rest assured by the 
members of the Writers and Publishers Classification Committees. From my 
point of view, constructive criticism is a duty and a privilege and, like all other 
obligations of good citizenship, it should be exercised for the good’’—and I mean 
it for the good—‘‘of our whole society.” 

From here on in, I am going to ask you to conduct yourselves properly, and we 
san expedite many matters and clear them up if we avoid emotionalism. This 
is a meeting for all members. Everybody, if he asks for the floor, in turn, will 
get it. 

Right now I am declaring the meeting open. 

Mr. Leon Brertier: Point of order, please. 

President CUNNINGHAM. Identify yourself. 

Mr. Brerr_er. I am Leon Brettler, of Shapiro. Before the meeting begins, 
I respectfully suggest that we take a count of the membership present at this 
meeting to be entered into the record, so we will have an idea of the percentage of 
ASCAP represented here numerically. We started the meeting, Mr. President? 

President CUNNINGHAM. Yes. 

Mr. BretrLer. We can’t tell by the cards. 

President CUNNINGHAM. That is true, there are the cards, but of course the 
cards were not very accurate tonight in some cases. It will be a little difficult to 
do that right now, with the possible exception of doublechecking the cards of every- 
body that came in here and was admitted. Will that satisfy you? 

Mr. BretrLerR. Take a count. I think it should be in the minutes. 

President CUNNINGHAM. You mean of everybody in the room? 

Mr. Brerrier. The present membership here at the opening of the meeting— 
the number of people here. 

President CUNNINGHAM. One person check everybody? 

Mr. BReTTLeER. Yes. 

President CUNNINGHAM. That is going to be a little bit difficult, and I think it 
is going to take up considerable time. 

Man. Are you a member? 

President CUNNINGHAM. Are you a writer member? 

Mr. Brerrier. A publisher member. 

Mr. Bourne. With Shapiro? 

Mr. BRETTLER. Yes, sir. 

President CUNNINGHAM. All right, I know you now. It is difficult to see you 
from this distance. 

Miss RosEnBERG. There is no card for this gentleman. He said he did not 
sign in at the door. 

Mr. JosepH Csrtpa. I am president of Town Music. I have my letter [in- 
dicating]. The reason there is no card issued is because my secretary did not 
return the card. 

Cuorvus. We can’t hear. 

President CUNNINGHAM. Take the microphone. 

Mr. Csipa. You want me to explain it on the mike? 

President CUNNINGHAM, Yes; Mr. Csida will explain why he is here without 
a card. 

Mr. Csipa. My secretary did not return the postcard that came with the 
letter, so at the door tonight I presented Town Music’s letter, and I came 
through. 

' Mr. Finketstern. Are you the regular representative for Town? 
* Mr. Csipa. The president, and I think you should know better than challenge 
Town Music. 

Mr. FinkE.stTEIN. Are you the representative of Town filed with ASCAP? 

Mr. Csipa. I am the president of Town. 

Mr. FINKELSTEIN. The question is, whether you are president or not, are you 
the representative of Town Music in ASCAP? 

Mr. Csipa. I don’t know whether it is in my name, Ed Burton’s, or Charlie 
Grean’s. It could be in one of the three. It could be in mine. I don’t know. 
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Mr. FiInKEtstTEIN. Is there any other representative of Town Music here? 

Mr. Csipa. No; there is not. 

President CUNNINGHAM. You are the only one? 

Mr. Csmpa. I am the only one. 

President CUNNINGHAM. All right, sit down. The meeting is now open, and 
this gentleman here wishes to talk. Your name is 

Mr. Sam Costow. Sam Coslow. 

President CUNNINGHAM. Before Mr. Coslow speaks, after this shindig we just 
went through here, which is unfortunate, but sometimes they are healthy, I am 
going to ask you please to listen. If you have anything to say after this gentle- 
man has finished, why say it, but first get the floor, and do it through the chairman. 
In that way we will try and run this meeting in an orderly manner. 

Mr. Costow. Fellow members of ASCAP, I think it is quite obvious from the 
tone of the meeting we are in for a few beefs and criticisms. I love healthy 
constructive criticism but there is one thing I find particularly obnoxious, and I 
think it is to most of the members, and that is something I observed at the last 
meeting when you, Mr. President, gave the privilege of the floor to members 
who got up and had the effrontery to ask the members to send in complaints 
to the Department of Justice and other governmental bodies. Now I know that 
in Congress if any Member of Congress got up and asked for a revolution against 
the United States, he would be impeached. You cannot build up a house by 
tearing it down. Therefore, I would like to request, and if it is allowable, I 
would like to make it a motion—because I have heard that such things are con- 
templated tonight—that if any member does get up and make such destructive 
demands that tend to break up our society, he be ruled out of order and be denied 
the privilege of the floor. (Applause.) 

President CUNNINGHAM. At my request, in the letter, if you will recall, I asked 
anybody who wished to speak to so notify me. I received several letters, and while 
they are not.in order, here is one from Mr. Elie Seigmeister. Is he here? 

Mr. Eure Seremeister. As I said before, this is my first meeting of ASCAP, 
and I do really hope, sincerely hope, we will never have a repetition of this. That 
was not what I came here to say, but I am sure that it is to no one’s interest to 
have a disrupted meeting of this type. 

I would like to speak for just one moment on a matter that I think has con- 
cerned myself as a serious composer member of ASCAP, and I think that several 
others have expressed the same thing, and it is a point that I feel will help ASCAP 
as well as the serious composer members. It concerns the reclassification of 
broadcast and television performances of serious music on sustaining network 
programs. 

This came as rather a surprise to me and to some other of my colleagues because 
it is one of the major sources of income of a number of us who write serious music 
and who have had performances. on networks for quite some time, and had had 
their full number of stations credited when performances were made. In some 
cases a network can cover 500 or more stations, and in view of the fact that. the 
serious composer is at a certain disadvantage, although ASCAP has recognized 
that by weighting the value of serious music, I would think that this would hurt 
the society to limit the number of credits to be derived from actual performances 
of this type. 

I don’t want to go into a long song and dance about, but it distresses me a great 
deal to see the amount of public relations that BMI has achieved by setting up all 
sorts of supposedly valuable things for the serious composer, which get a great 
deal of publicity, such as contests, prizes, and so forth. 

At this particular time, when the number of orchestras on networks has dimin- 
ished due to the fact that NBC, CBS, and Mutual have disbanded their orchestras, 
I think it is a blow to the society’s serious composers to cut down the number of 
performances they are entitled to from the full network to an arbitrary number. 
First, it was set at 3, I believe a year ago, and more recently it was raised to 44, 
and I would ask very respectfully and make a plea to the board that this be 
considered very carefully, and that the full number of stations of any broadcast 
of music by serious composers be credited to the composer in question. [Applause.] 

President CuNNINGHAM. Thank you, Mr. Seigmeister. I should like to say to 
you, sir, that some time at your convenience, not during the month of January 
because I will be moving quite a bit, you come up and see me and let us go a little 
further into this. 

Mr. SercmeEister. Thank you. 

President CuNnNINGHAM. We have Mr. Guy Freedman. 

*Mr. Guy FREEDMAN. I would like to comment at first about the last remarks 
of Mr. Cunningham. Of course, he was not present at the time, but Mr. Cun- 
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ningham we did meet, and it was considered very seriously just after January 
the very question that Mr. Seigmeister brought up, and I wish it were possible 
that you would get together with those who sat and deliberated and finally 
ponerse with this decision. However, I would like to read from a prepared 
speech. 

Those of you who know me will recognize that only a very urgent situation 
would induce me to become a public speaker. I now realize if the existence of a 
large publishing firm such as Sam Fox is at stake, we smaller and much younger 
publishers are in immediate danger. 

It is not up to me to delve into the financial difficulties of other publishers, 
but for myself I can reveal that we were forced to close our New York offices in 
order to maintain our operations only because the society has withheld tens of 
thousands of dollars from us for legitimate performances that were diluted through 
devious and arbitrary rules of distribution. 

I am not-now referring to samplings of the thousands of local radio stations 
which have been logged practically not at all. I am referring to our performances 
on top network TV programs, such as ‘Person to Person,’’ Phil Silver’s, Frankie 
Lane, Sutdio One, Jane Frohman, “Strike it Rich,” etc., etc. 

We will probably hear some inequities in the logging system tonight, but 
this is not the only way we are being discriminated against by a special group. 
The seniority and availability percentages represent 45 percent of the total pub- 
lishers’ income. This percentage is deducted from the top of the pot which is 
collected from all sources. Those two columns in your distribution check, the 
seniority and availability columns, are purely and simply techniques by which 
the board of directors makes their own evaluation on every tune in the ASCAP 
repertoire. These amounts—and they are millions of dollars each year—are 
distributed under a most inequitable formula. Here is an example which speaks 
for itself. Now. listen carefully. 

One board member received approximately 165 percent of seniority and avail- 
ability on top of his 100 percent performing royalties, while another most suc- 
cessful publisher of Broadway shows and hits, but not a board member, received 
only about 11 percent for his availability and seniority. Believe it or not 165 
pene for a board member publisher versus 11 percent for a nonboard member 
publisher. 

How does this affect you writers of current and future songs? You know how 
tough it is today to place a new song, but have you thought of why it is so tough? 
As a publisher, I think I can tell you. The system set up by the board denies 
any significant income to a new song unless it becomes a top hit, and even this 
hit receives only 55 cents for every dollar earned by an old song. Under the 
circumstances anyone who publishes a new song should have his business head 
examined. 

Let us assume that you, as a publisher, after knocking yourself out, finally 
land a recording. Now you must spend a considerable amount of time, effort 
and money to assure proper promotion throughout the country. After the 
record has been played and played, and proof of the countless playings has been 
established, you receive your ASCAP statement. And what do you find? Not 
even a Philadelphia lawyer could decipher the maze of confusing columns and 
figures. I have been besieged with requests from my composers, many of whom 
teach at universities and some of whom wear Phi Beta Kunbe keys, to try to 
clarify their statements as well as each new set of rules promulgated to us by 
the administration. I defy anyone to explain in clear and understandable terms 
the meaning of the latest 8-page plan of distribution effective January 1, 1957. 

At the last general meeting you were exhorted and even begged to take advan- 
tage of the new open door policy to voice your complaints and to request clari- 
fication of rules and regulations, so you attempt to get an explanation after much 
correspondence, phone calls, or what not. ou are finally invited to attend a 
session of the best double talk available in these parts. You are indeed an 
unusual brain if you leave less confused than when you entered. However, a 
few things do crystallize. 

The ASCAP logs show no local performances. Some of the net performances 
which you, yourself, happen to catch are missing. So you now spend many 
hours again trying to find out where your missing performances are. Why? 
Because the administration demands that you furnish the proof that they have 
made mistakes. This, of course, requires research, air checks, photostats, and 
other expenses, which by this time you can afford only if you can suspend your 
musical activities and own real estate, run a farm, or maybe write a book about 
the music business. 
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Let us assume you are able to furnish the proof. By this time months, maybe 
years, have passed. One or more of the big five, Brooks, Cunningham, Finkel- 
stein, Kissel, Murphy—please note that the billing is alphabetical, not in order 
of importance—will then announce one or more rules never before heard of. 
These rules will show that your performance 

Man (from Pleasant Music). Please speak up. It is difficult to hear you. 

Mr. FREEDMAN. These rules will show that your performance is worth prac- 
tically nothing (a) because it was used as background; (b), because it was used 
as a theme; (c) because the three minutes in which your tune was played was 
sponsored; (d) because your tune was based on the PD song; (e) because it was 
an instrumental and not a vocal selection (f) because of some other rule to be 
announced when your complaint comes up. 

Should you be with the big five who think you are a p. p.—that is a persistent 
pest—you might succeed in getting a glance at the program under heavy guard. 
Microfilming or photostating equipment must be checked at the reception desk, 
so you get to see the clearance sheet. Perhaps you will discover that on the 
same program, and used in the very same way, was a tune belonging to the special 
group. Those rules which have no income to your songs provide a bonanza for 
the members in the superdrednaught class. These premiums are placed in 
multiples, fortune piled upon fortune on the old songs at the expense of all newer 
copyrights. 

Nhy this arbitrary and calculated injustice that strangles the entire industry? 
Because the bulk of these copyrights belong to the board members who make 
these rules unchallenged. This is surely the simplest way to kill off competition. 

Now I will tell you how to beat the system. AllJ you have to do is write an old 
song with plenty of seniority registered in the secret files at ASCAP. If you 
can come up with this miracle, there is one final risk: The board may eliminate 
your song with a new rule. No wonder many of the new songs don’t find their 
way into ASCAP! 

So far I have been talking about the discrimination within ASCAP. I would 
like to point out a few examples how this dictatorship by the board costs our 
society millions of dollars a year in potential income. 

First, under this administration ASCAP can negotiate with consumers of music 
only from weakness and not strength. Public opinion, which was the foundation 
on which this society was built, is now being mobilized against us. As reported 
in the New York Times and other papers, the juke box operators refuse to sit 
down with us to negotiate because, as they say, any moneys they would pay 
would go not to you writers but to the multimillion dollar interests. 

Second, our membership is damaged because board members represent. in- 
dustries which are major users of the ASCAP repertoire. No wonder we collected 
practically nothing from motion pictures! Less than 244 percent of the total 
ASCAP income came from films in 1955. Our society is controlled by the board 
members who represent the music publishing companies affiliated with the major 
moving picture companies, namely, Warner Brothers, Metro-Goldwyn- Mayer, 
which is part of Loew’s, Twentieth Century Fox, and Paramount Pictures. 

What will happen to our income from TV now that these film companies who 
control our board are substantially buying into both local and network TV sta- 
tions? How can we permit these people to negotiate with themselves sitting on 
both sides of the table? 

Third, we hear about the achievement of collecting over $20 million. Did you 
know that the West German Society— West Germany only—collected the equiva- 
lent of 13 million American dollars in 1955? But this is only at the official exchauge 
rate. In actual purchasing power the West German Society collected practically 
as much as we did‘in the entire United States. Please keep in mind that the West 
German Society was completely dissolved after the last World War, and had to 
start from scratch. Compare the size and wealth of our country with just this 
part of Germany, and you realize how generous the board must have been with 
some of our customers. 

Fourth, here is a revealing note on the recent European tours of two of our 
major symphony orchestras. These orchestras paid the French Society for 1 week 
of concerts in France more money than they paid ASCAP for an entire year. 
Does the board consider that in this way—and now I quote from the bylaws, 
from the Credo—‘“ASCAP fosters and safeguards the musical talents of American 
youth by increasing incentives, providing security, and protecting their creative 
product.”’ 

Finally, five, before the last general meeting Mr. Lengsfelder and our firm sub- 
mitted an amendment for discussion at that meeting. We asked that article X XII 
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of the articles of association be amended since that article says in essence that 
ASCAP shall indemnify the board members against any claims brought against 
them personally. Ladies and gentlemen, this means that any members of the 
board who have injured the society or any of us members of the society shall 
never have to pay damages, even if the board members lose in court. On the 
contrary, we who have been injured are supposed to pay any judgments which 
may be recovered against them. 

We proposed the following amendment—TI quote: ‘‘No director shall receive 
any protection under this article for any action of any kind that he may have 
taken or may hereafter take in changing the distribution of royalties, if such change 
has benefitted the director or his firm at the expense of the majority of the member- 
ship.”’ 

Of course the board refused to even allow discussion of this amendment, and 
that is why you have never even heard of this proposed amendment. 

Now I would like to leave you with one thought. Writers and publishers are a 
peculiar breed. They let someone else carry the ball until their own houses are 
on fire. I know because I was one of you who sat on the side lines time and time 
again. The administration calls for unity. Now I call for unity—a unity of all 
members of good will who in order to survive must change the present methods 
of distribution, logging, and the source of all evil, the un-American election system. 

President CUNNINGHAM. I would like next to have Mr. Herman. I believe he 
has got ascreen, Is he prepared? If not, I would like to have him get ready after 
the next speaker. That will give you time. 

Mr. Pinky Herman. I generally close the show; I might as well tonight. 

President CUNNINGHAM. All right, the next is Hans Lengsfelder. 

Mr. Hans LENGSFELDER. Ladies and gentlemen—please—— 

Cuorus. Oh, no. 

President CUNNINGHAM. Hans has a brief. 

Mr. Herman. If Hans has a lot to say, I think by protocol I should be called 
first if it is too long, because I like to talk to some people too. Every time | 
talk there are two people left. [Laughter.] 

Mr. LENGSFELDER. This is short. 

President CUNNINGHAM. He says this is short. 

Mr. LENGSFELDER. Mr. President and fellow members, it was the Department 
of Justice and not the feeling of justice among our board members that caused the 
recent extension of our logging. You all know that honest logging means the 
difference between what you are getting now and what you should be paid. 
Network logging was set up for the big boys who can concentrate on a few spots 
where they are in control, but most of the performances are those on local stations 
throughout the country. We could live on these performances, but they must 
be counted—and counted honestly. 

Many of you sitting here tonight know by now that you did not get paid for 
hundreds and thousands of legitimate performances of your works. 

One, you did not get the money because the logging which you had no voice in 
was stacked against you. 

Two, where did the money go? Into the general part, and I will let you guess 
who has his hands in there. 

Our management claims it is now logging between 30 and 53 stations in any 
one period of time for 3 hours each. Even if this is true, this is less than 1 percent 
of the musie program on stations. But how is this small percentage of logging 
being conducted? You will be interested in knowing that branch offices of the 
society tape certain programs, supposedly not known to any member. These 
tapes are sent: to the New York offiee where people who are paid from $45 to $50 
a week listen to them. Even Sigmund Spaeth, the tune detective, would have 
a rough time identifying a substantial portion of the selections played. I leave 
it to your imagination what these poor souls come up with. 

A revealing note to this joke is no member is permitted to listen to these tapes, 
which are erased after ASCAP has decided what was on them. You cannot 
compare. You cannot check back. You just. have to accept. 

To show the absurdity of this method of logging, I have proposed to Mr. Murray 
that I bring in a series of taped programs typical of programs played. throughout 
the country, and have not one but the whole crew of listeners, plus their super- 
visor, in my presence identify the selections played. This challenge was never 
accepted. Perhaps now in front of this gathering, Mr. President, the administra- 
tion will accept my challenge. 

Our board will hang on desperately to the status quo, and will therefore turn 
down any proposal for a fair logging even though it would be simpler and less 
expensive. 
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Now let me turn to the networks. From the reports of other members and 
from my own experience, I have developed a lack of confidence in the accuracy of 
network loggings. To cite one specific personal example, I was interviewed on 
the Mutual Network, which played several of my own tunes. The ASCAP 
accounting of this program showed not one of these tunes around which the pro- 
gram was built, yet the theme song, “Beyond the Blue Horizon,” belonging to a 
board member received the maximum credit. It was not enough that the burden 
or was put on me, who can ill afford the time and expense to police the 
ASCAP logging, I have never received an adjustment despite the fact that this 
wrong was brought to the attention of management 6 months ago. 

This is not an isolated mistake. I had to prove under machine logging in 
another instance under CBX with a costly air check in order to obtain the credits 
to which I was entitled. 

I don’t want to take any more of your time to cite further examples but would 
rather compare how different the very same thing is when left to the present ad- 
ministration to decide. 

A few weeks ago Alec Templeton, the pianist, told me that he played his own 
works at a concert, and he had to pay as a license fee for this concert more to 
ASCAP than he collected for playing his own works at his concert. 

I would like to ask our board members a question about a similar case. How 
much did any of the big movie firms on our board pay for the use of music in their 
films to ASCAP, and how much did they take out of ASCAP for royalties? 

I have been contacted by various members who complained that they did not 
receive My various communications which contained facts and figures only. 
This was due to incorrect addresses. I have a supply of these past communica- 
tions, and I will be very happy to furnish them to any member after the meeting 
who wishes to have them in his files. 

Thank you. [Applause.] 

President CunninecHAM. Now, Hans, you have an appointment with me 
tomorrow afternoon. 

Mr. LENGSFELDER. Yes. 

ee CuNNINGHAM. Tomorrow afternoon let us, you and I, go into this 
thing. 

Mr. LENGSFELDER. Right. 

President CunnincHAM. I think I have a few answers for you tomorrow after- 
noon. I think you will be agreeable to accepting them. You are that type of 
gentleman. 

All right, we have Pinky Herman, ladies and gentlemen. [Applause.] 

Mr. Prnxy Herman. Thank you! 

Mr. President, learned counsel, members of the board, ladies and gentlemen 
of ASCAP, I feel a little responsible for this meeting, and I personally contacted 
several hundred members asking them to be here. At the beginning of tonight I 
was a little ashamed of having asked them because this was not the purpose of 
the meeting. My meeting was supposed to be constructive, because when it 
comes to being a critic I think you all know I am a past master at it. I have been 
criticizing for 16 years. I am 50 years old, and a third of my life has been devoted 
to an ideal and an idea: that I thought that ASCAP can be, should be, and will 
be the greatest organization of its type in the world. Don’t let anybody kid you 
it won’t be, because it will. We have been going through growing pains in the 
last couple of years. 

Having been a member of the augmented writers’ classification committee, and 
having watched and been a part of the revisions which I used to think it was 
almost impossible to attain but which I continued to fight for—having seen some 
of those revisions adopted, I have faith thatin the future continued revisions 
will be made. Therefore, I say don’t listen to people who would tear down. 
Listen to people who want to build up. I never wanted to tear down. 

As for the lady who has been taking these minutes—— 

President CunnincHaM. She still is. She is in front of you now. 

Mr. Herman. I can testify that every word that I ever spoke, every criticism 
that I ever made, every suggestion and proposition that I ever made was incorpo- 
rated in her minutes. 

And for those of you who think that these minutes are corrected, let me tell you 
I generally read all of the minutes a week or two afterwards, just to see for myself 
if any of the words I have ever said were deleted. Believe me, they never were, 
and I said some pretty nasty things, but I didn’t call anybody a crook. I didn’t 
say that ASCAP is the most corrupt thing in the world, which some fellows are 
saying, and I think it is to their shame. The word “corruption,” I have never 
used the word “corruption.”” Isaid we had bad systems, that under those systems 
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a lot of people were getting more money than they were entitled to, and I said 
that these people were trying to continue these systems, and I said it was up to 
us to change the systems so that er would get what they are entitled to. 
That is what we have been doing: We have been changing the system in a parlia- 
mentary fashion. It has taken a lot of years, but it has been done. 

Now, ladies and gentlemen, last night I was with the film maker, who made 
seven slides, and I did not get home until 12 o’clock, and there was a telephone 
call to my home in my absence. It seems that a lady—lI say she was a lady but, 
well, it was a woman—(laughter) who said her name was Miss Wilson, said, 
“Please tell Mr. Herman that this is a warning that if he speaks at the meeting 
tomorrow night certain members will discuss his personal earnings in ASCAP.” 
Well, that is wonderful because I will discuss them rayself. 

This is the type of thing that happened 15 years ago, ladies and gentlemen, 
when in front of the Brill Building and in front of the Hilton Building the boys 
were laying odds that Pinky Herman would not have the courage to say the things 
that he was saying on a soap box in front of the Brill Building. He fooled them. 
I said the things, and that was in 1942, and I have been saying a lot of things 
since, but I have never—and I am very proud of this—I have never been proven 
wrong because the things that I said were with honesty of purpose, and it was 
with no intention to embarrass ASCAP, to hurt ASCAP, or to hurt any individual 
in ASCAP. Of that, ladies and gentlemen, I am proud, because I have suc- 
ceeded partially. I intend to succeed some more in bringing about some more 
provisions which will make ASCAP even better. 

Now I have some slides here, for especially the young fellows, to whom the name 
Pinky Herman is just a name, fellows who don’t know of some of the things 
that the ASCAP members of the old days had to contend with. One of the 
most powerful publisher members named Henry Watterson, of Watterson, 
Berlin & Schneider, did not like ASCAP and did not like his writers to belong 
to ASCAP, yet many of these writers incurred his wrath by not only remaining 
members of ASCAP but oftentimes helping ASCAP to hire halls by digging 
down into their own pockets. The new members don’t know that, but that is 
what they did, when ASCAP needed money they were there. It is true that 
they had ideas that some day ASCAP would bring in » lot of money, and they 
would be well rewarded; however, they were there in the clutch. They had to 
fight for the things that they got, and in my charts which I am going to bring out 
very soon I will explain to you the old system of ASCAP, the new system, how 
much better the new system is to the old system, and other things that we have 
to do to make it even better yet. So, ladies and gentlemen, I was sorry to see 
that when I get started, due to the lateness in the evening, a lot of people leave. 
So, as I say, I may close this show, but if in closing the show I open your eyes 
I will feel I have served my purpose. 

Now, please excuse me until I become a mechanic and bring the screen over 
here. I assure you, ladies and gentlemen, that you will all be happier when you 
leave this meeting than when you came in, because people have always been 
afraid of the dark. 

We have a membership comprised of almost 3,000 writers, yet I can safely say 
that of those 3,000 writers there are probably not 15 who understand the principles 
of our system of operations. Ladies and gentlemen, here are a group of important 
writers who will some day be famous. They have intelligence, they have educa- 
tion, yet they don’t know the system upon which they, their families, and their 
dependents, depend. This system they must understand. They must know, 
of course, under the system they have got to get plugs. You get plugs by writing 
songs, then getting them recorded, trying to get them published, or if you can’t 
get them published get them pushed. I did. I have an angle. Everybody has 
an angle, though some won’t admit it. You know for 15 years I have been a 
radio and television editor of a trade paper. Most of you know that. For the 
7 years that I was radio conductor of the Main Street Column in Radio Daily, 
one of the most widely read radio and television papers in America, I always felt 
it would be wrong if I would contact the people whose shows I review or whom 
I give writeups to, and say, “I have given you something; give me something 
back,” or “I want a plug.” For years I did not do that. Then I felt that maybe 
it was not so wrong. Some people who are wealthy take the very fine orchestra 
leaders out golfing and pay the green fees and wine and dine them. That is their 
angle. The only angle I had was that I can do a lot of people favors, and i used 
to do it because I felt it was my job to help talent. 

When I left Radio Daily, I started to devote all of my time to writing, publish- 
ing and plugging songs, but that was not enough, not after you have depended 
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on a job for years, so I took another job with motion picture as television editor, 
only this time I don’t think it is wrong if I ask some of my friends and my contacts 
not to pay me for what I do but just play my songs or my record. That is how I 
started in the last few years to use an angle. Whereas I used to be reluctant to 
use it, I now do. I now do not think it is unfair. That is my job. My job is to 
contact people. I go to advertising agencies, and I see when programs are made, 
I can talk to conductors, and so forth. Now this is an answer to a particulaf 
thing. You see the last few years, ladies and gentlemen, the charge has gone 
around that Pinky Herman is now talking good things about ASCAP because 
ASCAP finally got to him. 

Ladies and gentlemen, there is not enough money in the world to ever get to 
Pinky Herman—never. I always said this: I would never accept a bribe or any- 
thing, especially under the new system. Under the new system I have been raised 
[laughter]—ladies and gentlemen, under this new system I have been getting : 
lot of performances. They are on the records. 

About 6 months age, this committee, the augmented writers’ classification 
committee, had a problem, and that problem was this: Shall we again give the 
membership the election of whether to have a 5- or a 10-year average. I stood 
up and I proposed that a 10-year average be mandatory for everybody when 
if he had less thén 10 years it would be the number of years progressively until 
he became a member of 10 years in ASCAP. That was voted down. I proposed 
my 10 year mandatory even though I knew that under the 5 year average mv 
classification would rise at least 50 percent. The records will prove that I was the 
only one that advocated a 10 year mandatory average for the member, and it 
was voted down unanimously so I went along. 

Now, ladies and gentlemen, that is the answer to the critic who said to the trade 
papers that Pinky Herman has not been so vocal lately because ASCAP got to him, 

Ladies and gentlemen, under the system you have to have performances to go 
up or go down, and that is the reason why this man told the reporters that I sold 
out. 

Ladies and gentlemen, I have given you the honest answer to that. I have 
told you why I was able to utilize certain angles that I have got—and they are 
angles—and ladies and gentlemen now I want to show you the chart, how the 
plan works, so you will all see for yourselves the many wonderful revisions that 
have been made, under which have been made, under which the people will be 
given a much better share of the ASCAP earnings each vear. 

Now excuse me until I bring this screen forward. Thank you! 

President CUNNINGHAM. There are several other speakers who have requested 
the opportunity of speaking, and I am going to call on them while Pinky is setting 
the stage. 

Irving Caesar wants to say something. Won’t you please wait? We have 
something very important to discuss. 

Mr. Cagsar. I would like to make this motion, Mr. Chairman. I would like a 
second for it. Some of the statements made pertaining to classification require 
answers. They require careful answers. I think the statements were not care- 
fully considered before they were made. Some of them were full of innuendoes 
calculated arbitrarily on supposedly not known facts. We will ascribe that to the 
heat of having written them. However, since they do require careful answers and 
analysis, which you are entitled to, and since the minutes could or would be made 
availalle to those who desire them, I would like to move, Mr. Chairman, that 
though not made here the answers made by management and by representatives 
of the Board of ASCAP should be made part of the minutes. 

The motion was seconded by several. 

President CuNNINGHAM. All right, you heard the motion. I am blocked out 
by a screen, but I believe there is a motion. 

Mr. Carsar. The motion has been made and seconded. 

President CUNNINGHAM. You heard the motion. All in favor indicate by 
saving ‘“‘Aye’’; those against, ‘‘No.” There are none against. It is unanimously 
carried * * * 

President CUNNINGHAM. Go ahead, Pinky. I am blocked out here. 

Mr. Herman. (Slide) Ladies and gentlemen, and especially the newer members 
who didn’t and don’t understand how ASCAP grew. When ASCAP started 
years ago, they had just four classifications, A, B, C, and D. Then when the 
membership increased, and it became more difficult to classify the increased 
number, they changed the number of classifications to AA, A, BB, B, CC, C, 
DD, D-1, 2, 3 and 4. 4 was the lowest. Then they increased the number of 
classifications because from DD to C was such a big jump in monetary value, and 
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because that was the reason why many members in DD were not raised, because 
they felt that getting into C they would get more money than they were entitled 
to, yet they were entitled to more than DD. They put in a class called C-1, 
which was.all right, but when they put in this class (indicating 14 classes) that is 
when the mistakes started. 

Here is what happened. In those old days C was the dividing line in the 
ASCAP writership system, The members in C or over participated on a flue- 
tuating basis. In other words, when the income of ASCAP increased 8 percent, 
or 5 percent, or 10 percent, these members were given the proportionate increase, 
but the members in the so-called stationary classes under C received fixed amounts, 

Now this I contended for many years was unfair because if the ASCAP earnings 
increased, and if some members increased in proportion, I felt that every member 
should be increased in proportion. So the next year they put in C—1—A; in other 
words, there was another stop gap between getting from C-1 to C. For instance, 
there was one member, who happens to be present, he wrote a song which was a 
terrific hit (that was in about 1944) and when he applied for his raise—and remem- 
ber, ladies and gentlemen, you newer members, in those days no matter how big 
the song was you almost always had to write in for a riase. It seemed the board 
of directors never knew about it, so you went up there and asked for permission 
to appear before them to plead your case. Now this man luckily did not have to 
plead his case because when he sent his letter in he got that letter back, ‘‘We are 
happy to inform you,’’ which was wonderful, but when he continued he saw that 
he was put into a new class called C-1-A. He still did not achieve that wonderful 
classification C, which all wirters tried to achieve. So this was the reason why 
some of us started to say the system is antiquated and has to be changed. 

Now there were some members on the board who offered a new system, but it 
did not go far enough. One of them was Edgar Leslie. In 1941 he advocated a 
system based on 50 percent performances. Then that was voted down, so Freddy 
Ahlert came up with a system based on 25 percent performances with the other 
75 percent remaining constant. That was almost voted in, but because of a 
technicality it was not adopted. 

In all of those years I have advocated a system based on seniority of works 
because I felt seniority was a very valuable thing, which was being recognized 
all over the country under social security, or unemployment insurance, or what- 
ever it was, but all American citizens were subject to and were getting social 
security, yet I felt that we who also were earning seniority were not giving a just 
reward for that portion of it. You see the bylaws stated that every writer would 
be given his annual or at least payment on a basis commensurate and consistent 
with six basie factors. Some of the old timers have heard this before, but for the 
new members I want you to know this, so when I say continue to be loyal and 
have confidence in ASCAP it is only because we are making ASCAP better. 
These are the various things that happened or the things that helped to make 
ASCAP better. Most of you may not agree with some of the speakers, but some 
may, and if what they have to say has merit it will eventually take place so I say, 
ladies and gentlemen, for the newer members I want you to understand how come 
we finally changed our system. It took years, but under the new system the 
newer writers got a much better break because in many cases their first or second 
hit earned for them more money in performances alone than some of the old 
members received for their entire seniority, availability and performances. 

The six factors under the old system were number, nature, character, prestige, 
vote, and length of time. With the exception of number, which could be number 
of performances, number of copyrights, and with the exception of length of time, 
which is number of years, the other four factors were intangible, so I came up 
with a formula in 1947 in which I said let us have the good of the Ahlert plan 
the good of the Herman plan and put them together in a fusion plan. The fusion 
plan was 55 for the four intangibles, 25 for performances, and 20 for seniority. 

Ladies and gentlemen, in 1950, that formula served as the basis for the formula 
of the new system, only instead of 55, 25, and 20, it came up 60, 20, and 20. 

Now, ladies and gentlemen, I want to show you some of the things that have 
made it mandatory that we change the old system. Will you change the slide, 
please? 

Mr. LENGSFELDER. Can you make it short? 

Mr. Herman. You can go home; I will excuse you. [Laughter.] 

Mr. LeENasreipeR. There is a 15-minute limit. 

Mr. Herman. Is there a 15-minute limit? It took me more than 3 hours to 
get this alone. 

Mr. LENGsFELDER. We can’t help that. 
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Mr. Herman. Just a minute, Hans. I didn’t interrupt you. I have got a 
train of thought. I speak extemporaneously. I don’t read speeches. I don’t 
read speeches because I know my subject. 

Mr. LENGSFELDER. You have a train of thought; but I have a train to catch. 
[Laughter.] 

Mr. Herman. I am doing something that should have been done 6 years ago. 
I am showing the principles of the writers’ distribution system. [Applause.] 

Mr. Herman. (Slide) Ladies and gentlemen, as you know, we have 3,000 
writer members, from AA down, and there are not 10 people who know this 
plan—the plan upon which their whole existence is based. Aren’t you entitled 
to know? [Applause.]} 

This is a replica of a sheet that had been sent out by ASCAP to all of its mem- 
bers. In the old days this was ultra-secret because, had this been known gen- 
erally, there would have been “hell to pay.’’ In those days ASCAP knew there was 
a lot of mistakes made. They knew they were not demoting. Demoting was a 
tough job. They tried to do the best they could but they could not do a job that 
would convince everybody he was getting his proper amount of money. I will 
show you why he was not getting it. 

If you will notice—for some of you in the back of the room I will have to point 
it out; I don’t think you can see it—right up here is class 100, and next to that 
was 361. 

Lapy. You have the wrong one; that is 105 you are pointing to. 

Mr. Herman. That was the average of the members in class 100. 

Lapy. No, 2908. 

Mr. Herman. 100 had 361. 

Cuorus. No, that is 105. 

Mr. Herman. Yes, here it is, 105 had 361, yet the man in 100 had to have 
practically 10 times as many performances to stay in that class. In other words, 
he was getting much less money than the man higher, yet he had to have almost 
10 times the performances. That was one of the inequities that I had discovered 
that a lot of people suspected but did not know. This, as I say, was one of the 
secrets, one of the skeletons in the ASCAP closet. 

Now I want to show you a higher bracket. Here is class 365, his average was 
6,157. There is a man in class 125, his average was 6,644. He was 240 points 
lower in monetary value. Can you see that, ladies and gentlemen? This is one 
of the reasons why the old system was inadequate, why we fellows said that we 
must find another system upon which to work, a better way of making the classi- 
fications of writers consistent with their contributions to ASCAP. Next slide, 

lease. 

(Slide) This is the first of the new systems. Ladies and gentlemen, in 1950, 
ASCAP adopted a new system of classification. They adopted a formula of 
60-20-20, which was practically the 55-25-20 which I had offered for years, 3 
years earlier. When they were ready to put this into operation, they just took 
the formula, and instead of calling me in and saying, ‘‘Pinky, how did you arrive 
at these figures?’ they just put it into operation, and you know what happened: 
everybody got killed. So, ladies and gentlemen, I will show you why they got 
killed. Class AA gave themselves an average of 38,000-plus, which meant that 
they needed 38.8 performances for each point of classification. The man down 
in class 1, the lowest, he needed 79 performances for each point of classification, 
or twice as much. In other words, this guy was getting a dime for a plug and this 
guy getting a nickel for a plug. Here the same nickel, and when he went up 10 
he needed 71 performances for each point of classification. When he went up to 
100, he needed 66.5 performances for each point of classification; and as we went 
up in the scale we saw that the averages that he needed of performances for each 
point of classification went down until in class 500 he needed 28 performances for 
each point of classification. So you see this fellow and this fellow had a great 
advantage over this fellow and all of these fellows down here. But here is where 
the good thing comes in-in ASCAP: I pointed that out to Otto Harbach. He 
called in Stanley Adams. We sat down, and they said, ‘‘How can you change 
that?” I said, “‘It can be done,’’ and I will show you how. Next slide, please. 

(Slide) Incidentally this (pointing to a flaw in the slide) doesn’t mean any- 
thing. 

Mr. LENGSFELDER. How do you know? [Laughter.] 

Mr. Herman. This you will recognize is another sheet that had been sent out 
by ASCAP. You see how for the first time ASCAP was willing to send things 
out, which they never did before. That, in itself, was a victory, because now you 
started to get in on some of these things, this inside information. 
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Mr. LENGSFELDER. A victory for whom? 

Mr. Herman. A victory for us. 

Mr. LENGsSFELDER. Who asked that the system be changed? 

Mr. Herman. That is enough. You will have your chance later. 

Another revision was made. Now, ladies and gentlemen, I said the bad things, 
and I said the good things when they are necessary. When I pointed out that 
the man in AA needed only 38.8 performances for each point of classification 
while the fellow down here needed 79, they raised themselves to 54.4 you see but 
they also raised this poor guy, which was again bad. In other words, two wrongs 
don’t make a right. So I went through it again. We found this fellow needed 
120, this fellow 81.2, 80, 105, and then a fellow in 325 needed only 17.5 perfor- 
mances for each point of classification, while this fellow in the middle needed 
25.2, in other words he needed half of the 50, and one-fifth of this man down here, 
so again I pointed out we have got to make a change. We have got to make it so 
that everybody will have the same number of average performances for each 
classification; in other words, if a man needs 45 in class 1,000 he should have 45 
in class 1, 10, or 50, or 100, so everybody will have the same yardstick. Next 
slide, please. 

(Slide.) Now this was the change which I just talked about, but I highlighted 
it. Here it is again, the 2 extremes needed double the amount of performances, 
54.4 against 25.2 against 50. Next slide, please. 

(Slide). Now here is a chart. Ladies and gentlemen, you ought to see the 
original. I made the only one that could understand it. I showed it to Stanley 
Adams, he helped a little bit, but then I took it to an artist. He is a member of 
ASCAP, and he spent a great many hours in deciphering my hieroglyphics to 
make it so I can point out the revisions of our ASCAP system. I want to tell 
you, ladies and gentlemen, that this man is entitled to a lot of credit, and his 
name is Saul Tapir. He is in this room, and I think he deserves a hand. [Ap- 
plause.] 

In 1951, ladies and gentlemen, you will notice I have the classifications right 
across from 1 to 1,000. In here are the number of performance credits necessary 
for each of the classes. You will notice that from class 1, which is up here, 
to about 200, he needed 50 performances for each point of classification. 0 you 
follow that? In other words, a man in 100 class would have needed 5,000, an 
average of 5,000 to remain in class 100. It broke there, and then started to go 
down sharply so, for instance in this class a man needed in class 325 he would 
need 35 performances for each point of classification, as he went up in classifica- 
tion his performance requirements went down until class 500 he needed only 25 
performances for each point of classification, which was unfair because he was 
getting twice the break that the bottom fellow was getting and the top fellow who 
needed 54 in the 1,000 class, as you will see if you follow me. 

Now it was our purpose to alleviate this terrific drop, this 2 to 1 unfair ad- 
vantage—and it was unfair—so Stanley Adams and some of us sat down and 
tried to figure out how we can arrive at a system whereby we can gradually 
decrease this great division, so in 1952 we made the extremes 45; in other words, 
every class in the lower ranks and the higher echelons needed 45, and we raised 
the middle to 35 points; that is, we brought closer together by about 15 points the 
extremes. So you see in 1952 instead of this terrific drop, making a 2 to 1 ad- 
vantage, we brought the drop down to the extreme of 35 and then up. The next 
year in October 1953, we brought it down to 44 and 36, and each year we brought 
it up a point and brought it down a point, so that—the next chart, please. 

(Slide.) By next year, ladies and gentlemen, by this gradual closing of the 
ranks, we have arrived where in October of this year every member in ASCAP 
no matter what class he is in will need 40—you can see this—40 points of per- 
formances for each point of classification, so that there will not be a 2 to 1 advan- 
tage, either the top against the middle, or the middle and the bottom, or the 
middle and the top. So we will have a very constant number, and that has been 
going on. [Applause.] 

Ladies and gentlemen, that concludes the art work, but I want to tell you this: 
There is another very important revision. All of these revisions take time. Ten 
years ago if you were to ask anybody if this could have been brought about, 
they would have bet you 1,000 to 1 that they never would take place. 

How can ASCAP improve? Well, ASCAP will be equal as far as performances. 
Are there any more improvements? There is a thing called seniority. That is 
20 percent. We don’t have to ask the Government’s permission on that. We 
have a formula. The formula is 30-30-20-20. Now the 20 is already provided for 
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in the formula. The Government has already O. K.’d it. How shall we determine 
its application? ‘ 

I have contended, ladies and gentlemen, that every member is entitled to his 
seniority remaining frozen at the highest point in his classification in history. I 
say that under the new system or under the old system if a man had ever been in 
B or BB, or C or C-—1, he may find under the new system himself demoted. We 
find he is demoted because he is getting less performances, so that brings down his 
average. That means it affects the 60-percent classification. It also affects his 
20-percent seniority because that too has gone down, since he has taken on now 
a lower classification. So I say that the 20 percent for seniority should be based 
on a man’s highest classification that he had attained in ASCAP. [Applause.] 

Ladies and gentlemen, this will have been the greatest step forward. If you 
will remember, at the last meeting I said this step will add to the honor of Paul 
Cunningham because it will be done under his administration. I didn’t say it may 
be done; I said it will be done. I made promises before, and those promises have 
been kept. Ladies and gentlemen, every member is entitled to a freezing of his 
seniority. It is the only thing he has left in ASCAP. If he is lucky enovgh to get 
a hit, he will get a raise in classification on performances, but the performances 
are tougher and tougher to get. If the seniority of every member is frozen at 
his highest level, he may continue to go down in classification through illness, or 
being old, or sick, or tired, but that seniority, that 20 percent that we have pro- 
vided for, but which is not consistent, will remain at the point at which that man’s 
highest classification was. That is his niche in ASCAP, so I say we must freeze 
the seniority of every member consistent with equity, justice and sanity, and 
give him that little thing—the only thing he has left. 

One more point: Every American citizen is now getting the benefits of social 
security. The song writer seem to be the only one that is left out. We have the 
means, the money, the brains, and if we work together we can establish a seniority 
which is not like it is today. It keeps going down as your classification goes down. 
Let us at least reserve that 20 percent so that it cannot go down but can go up. 
If you are in ASCAP 15, 16, or 20 years, and vou have an old hit, or a new hit, 
you can go up in seniority again, but every time that seniority goes up it may 
never go down as long as you live. 

Thank you! [Applause. 

President CUNNINGHAM. Ladies and gentlemen, I did not realize Pinky was 
going to take this time, but I think it was very enlightening, and I hope you will 
forgive him for taking that time and forgive me for allowing him that much time. 

We are going along. We have more. Pinky Herman did not close it. We 
have a man who I believe came from California here, and who wishes to be 
heard. We are going to have him take over the microphone and present a little 
yroblem he has. I am referring, ladies and gentlemen, to Mr. Irwin Glurtz. 

ere is the man from California. Let us give him a little hand. [{Applause.] 

Mr. Irwin Guvrtz. I, too, will have to refer to notes if you have no objection. 

Mr. Chairman, ladies and gentlemen, and members of ASCAP, I too have had 
complaints about the injustices arising from our distorted logging system and 
complex method of distribution of funds. I will not spend much time on these 
subjects for one single reason: like thousands of others, perhaps 98 percent of 
our membership, I find our method of distribution completely incomprehensible. 

I asked the west coast office to explain certain things. Both the manager of 
that office—— 

President CunnincHAM. Did I hear you say you asked the west coast office? 
I didn’t hear you. 

Mr. Guiurtz. Let me find it now in here (referring to manuscript). Now I 
asked the west coast office to explain certain things, but both the manager of 
that office and Wolfie Gilbert, the head of the west coast contingent, could give 
me no help at all. Evidently they couldn’t understand it any better than I could. 

I was told to write to Mr. Murray, and received a ietter finally, not immedi- 
ately, telling me that Mr. Murray was in Japan, and that he was the only man 
who could give me the answers that I needed. I hesitate to think what would 
happen to everybody in this room if anything should happen to Mr. Murray. 
Eventually I got a letter from Mr. Murray, but as I read and re-read this letter 
I became more and more convinced that all of my schooling must have been 
misspent. 

I sought help from some other members in deciphering the distribution method, 
but just about the time when most of them got me to the point where I was able 
to understand some of it lo and behold a new plan for distribution was put into 
effect. 
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As you know, ASCAP presently operates under a consent decree entered in 
1950 in the lawsuit brought by the United States Department of Justice for the 
protection of writers and publishers. 

Paragraph XI of that decree reads as follows—‘“Defendant ASCAP”’—and I 
am quoting—“‘is hereby ordered and directed to distribute to its members the 
moneys received by licensing rights of public performance on the basis which 
gives primary consideration to the performance of a composition of the members 
as indicated by the objective surveys of performances [excluding those licensed 
by the member directly] periodically played by or for ASCAP.” 

Ladies and gentlemen, this means exactly what it says. In distributing funds 
ASCAP must give primary consideration to performance. Now does the new 
distribution method which became effective January 1, 1957, comply with this 
consent decree? Well, it does not. As a result in this new plan current per- 
formances receive only 20-percent consideration. As a result this defiant action 
by our board our society may well be found in contempt of the United States 
courts. 

With regard to logging, many months ago I had a talk with Mr. Hoffman, 
comptroller of ASCAP, at the ASCAP office on the west coast. He told me the 
society would not accept complete logging by any station since there might be 
some skulduggery wherein the station might log a song for some particular mem- 
ber even though the song may not have been performed. 

Now compare Mr. Hoffman’s statement with the statement in the new plan of 
the writer’s distribution effective January 1—and I quote—on page 8 I believe 
you will find this: ‘““The society also receives reports of local programs from cer- 
tain individual stations. Inasmuch as these local programs are logged on a 
100-percent basis, performances appearing on the survey of these stations are 
treated on a unit basis, that is they receive a credit equal to a performance on 
one station.” : 

Ladies and gentlemen, what Mr. Hoffman said was evidently not quite the 
fact. If ASCAP can get loggings on a 100-percent basis from some stations, 
they can get it from all stations. 

Mr. Harry Fitier. Just a minute! How do you know that? 

Mr. Guurtz. Who asked that question? 

Mr. Fitter. My name is Filler from Philadelphia. I can’t get it. 

Mr. Guurtz. I didn’t say you could get it. 

Mr. Fitter. Can the courts get it? 

Mr. Guurtz. No; but I think with the money that we are taking in we can 
get it, ASCAP ean get it. 

Mr. Fitter. And there will be no money left to divide. 

Mr. Gorpvon. Right. 

President CUNNINGHAM. Gentlemen, let there be no interruptions. Let the 
speaker have the floor. 

Mr. Guurtz. I gave you the same opportunity, to talk. 

Mr. Gorvon. Go ahead. 

Mr. Guurtz. I gave you an opportunity to talk. I would like the same oppor- 
tunity, and peculiarly enough the comment I get does not come from men who 
are in the low brackets but comes rather from Mr. Warren and Mr. Miller, is 
that right? 

Mr. Fiver. Filler, class AA. [Laughter.] 

Mr. Gorpon. Gordon, not Warren. 

Mr. Guurtz. Class AA; I am sorry, Mr. Gordon, not Warren. 

President CUNNINGHAM. Go ahead, sir. 

Mr. Guurtz. I say let us do away with the mysterious secret method of logging, 
which is unfair to a majority of the members of ASCAP. 

Most important, we should reform one other thing: Our unfair and un-American 
election system. Ladies and gentlemen, as long as this lasts we are in real trouble. 
Let me show you why. With this system of voting, the members of your board 
of directors stay in office as long as they like. They make rules for distribu- 
tion, or classification, or anything else which gives them or anybody they decide 
upon most of the moneys collected. Since they give themselves or those they 
think should get it most of the moneys they get more votes, and when they get 
more votes they are entitled again to more money; and this cycle keeps right on 
turning, you see. Now for years we turned music over to ASCAP and ASCAP 
licensees, users, for moneys, and then this small group of self-perpetuating officers 
and board directors—where am I—{laughter] continue to just get more and more; 
as a matter of fact, this goes on ad infinitum. For years this will continue to go 
on unless something is done about it, and I say they are self-elected because 
together these individuals represent almost 65 percent of the votes in ASCAP. 
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This small group places into effect a new distribution plan, again which gives 
them most of the distribution by the use of more of the kind of talk I just can’t 
seem to understand—I must be stupid because somebody else just got up here 
and said he understood it all. 

I think the time has come to do something about it; something that can be 
done—and believe me, ladies and gentlemen, it can be done. Appealing to the 
board as many of us have in the past has brought us nothing. f would like to 
see all of us get together to bring about a change in this unfair and un-American 
method of voting where one man has many, many, many hundreds of votes while 
oneer man has but one vote—and I know the old stock, the old General Motors’ 
story. 

e, as members, should have the right I believe, since they are collecting on our 
music, to inspect the books and the files. The fact that they are willing to let us 
see the minutes, this is no great boon to us. Twenty-three million dollars, or 
approximately that, is too much money to be handled secretly behind closed doors, 
where no minutes are kept of those particular meetings. 

ASCAP should adopt a simple method of distribution, one of such little com- 
plexity that all of us can understand it with ease, fair to every member—and this 
can be done. Our present distribution is complicated, not because it has to be, 
re me. It is that way because some of the publisher members want it to be 
that way. 

I have written to better than 1,000 members regarding this awful situation of 
voting. I have received many, many letters in reply, all of whom agreed with 
one exception. I received a letter from Louis Bernstein. He disagreed. I don’t 
even want to go into the reply I gave Mr. Bernstein, I think you all have your 
own personal answer for that. 

Now this is a nonprofit society acting as a collection agency for all of us—not 
for some of us but for all of us. 

The beginning of this meeting is something I will take back to California with 
me. I amso ashamed of it. I think it was horrible, and no matter who was the 
cause of it this board should have stopped it. They have the power to stop it. 
Whether there is 1 fellow or 10 fellows that are taking notes, what do we have 
to be ashamed of? We are going to see all of this in print somewhere. We 
know that. This is a joke to intimidate one man or another because he probably 
has an accent or something like that? It is a horrible thing. His story is im- 
portant, I don’t care what his background is. If he is giving music that you are 
collecting money on, he is entitled to fair play from you. He is entitled to a 
fair share of the earnings. 

Mr. Gorpon. But is he giving such music to us? 

Mr. Guurtz. Yes; he is giving it to you. I would like you to rise and tell me 
what you have given this society. 

Mr. Gorpon. You want me to tell you? 

President CUNNINGHAM. Go ahead and finish. 

Mr. Gorpon. Let us ask him that. 

Mr. Guurtz. I want to ask you that. 

Mr. Gorpon. Suppose you tell us what you have done? 

Mr. Guurtz. You have done what your president asked you not todo. You 
have made a personal thing of this. 

President CUNNINGHAM. Let us go along until Mr. Glurtz is through. 

Mr. Gorpon. I am sorry; I apologize. 

President CUNNINGHAM. Go ahead, Mr. Glurtz. 

Mr. Guiurtz. I have had writers come to me on the coast—we have never had 
a meeting like this on the coast; you know that—they come to me, they don’t 
know how they are getting paid, ““‘What does this mean?” and “What does that 
mean?” Iam a pretty good guy to ask; I don’t know myself. 

Ladies and gentlemen, I have spent some time in Washington, and I spoke to 
various people on various committees, and there is a possibility of their helping 
us, and ti not going there to hurt ASCAP. I am going there to help us, not 
to hurt us. Please believe me I didn’t go to cause any trouble. I went there to 
find out what is going on. What are you doing? What is going on? Let me 
see that consent decree. I never saw it before I went to Washington. I didn’t 
know what their plan was. I didn’t know under what basis these people were 
logging. I have had more double talk thrown to me when I have asked questions 
on the West Coast. Imagine nobody on the West Coast knows what is going 
on, with all of the expense it is costing you out of your funds. 

I have come to the end of my talk. Thanks very much. 

President CUNNINGHAM. I believe there are some people here that want to 
have something to say. Mr. Hammerstein, ladies and gentlemen! [Applause.] 








POLICIES OF ASCAP 579 


Mr. OscaR HAMMERSTEIN. I think there is one basic thing that we ought to . 
face, and that is that ASCAP is not, and does not pretend to be, a democracy. ) 
ASCAP is a group of property owners. Let us get that into our head and don’t 
let us go too far with this nonsensical adjective of ‘‘un-American.”’ I have heard 
that several times tonight. This is not a group of federated states, or a nation, 
or acommune. This is more like—this is not the United States; it is more like 
United States Steel. Do not think that the people who own a whole lot of prop- 
erty in this, and many copyrights, are going to take one vote, the same vote as 
the man who owns one copyright. Don’t think that, and don’t waste our time, 
and don’t waste yours: that is not going to happen for the day it does happen 
ASCAP is going to be broken up and the devil take the hindmost [applause]— 
and the devil take the hindmost—and you know who the hindmost are going to 
be: the people without the good copyrights. 

I have sat with the broadcasters several times in negotiations. They made it 
very clear back in 1940, when we got a pretty good licking, that what they were 
making a deal for were the top catalogues, not the number, not the quantity of 
composition, but the quality. This is the strength of ASCAP, and the people who 
have those compositions know it. 

I am just as democratic as anybody in this room. I challenge anybody to 
challenge that. But this is not a democracy. 

I would like to point out to some of the gentlemen who talked, and especially the 
last one who talked about the board giving all of the gravy to itself—I would like 
to point out that it is a long time since Victor Herbert sat on this board. George 
Gershwin never sat on it. It is a long time since Jerome Kern sat on this board, 
and he has been treated all right—these estates have all been treated well because 
they had good songs, not because they sat on the board. They can’t sit on the 
board any more; I wish they could. They were all fine men. 

Now this 1s something I think that we ought to face, and not kid ourselves about, 
and stop talking about democracy and un-American bosh. This is a corporation. 
It is not really a legal corporation; it is a group; it is a society—and it is a society 
of property owners. We fought a long time to establish songs as property. There 
are some people, some tavern keepers and some juke box operators, whom I heard 
quoted tonight, who don’t think they are property, or they resist it. We cling to it. 

Let us admit we are capitalists, small and large. Whether we like that or not, 
that is what we are, and that is what this organization is: a group of capitalists, 
of property owners. Make reforms. Make constructive suggestions. Criticize 
the logging. Do whatever you please, but please stop this crazy nonsense about 
the vote, the weighted vote. The weighted vote is with us. It has to be with 
us while there is a weighted group of catalogues, and I think you will find, your 
mathematicians, that some of these big catalogues who are so favored, as you 
say, are getting less performance than the small ones. Just look into that some 
time. 

Thank you! [Applause.] 

President CUNNINGHAM. Thank you, Mr. Hammerstein. 

Mr. Glurtz brought up the question of logging and the conversation he had on 
the coast with Mr. Hoffman. I think it is only fair that Mr. Hoffman explain 
his side of the case, don’t you? 

Cuorus. Yes. 

Mr. Horrman. Mr. Glurtz mentioned that he could not get any action on the 
West Coast. The fact of the matter is that the manager of the ASCAP office 
handles only sales and collections. That is his instructions. He has no right 
to discuss logging or anything else. He is a manager of licensing and collection, 
and he is responsible for collections only. He has a group of men, a bookkeeper, 
and an office, and that is his only business. 

As far as asking Wolfie Gilbert about the logging system and the details, I don’t 
think Wolfie can answer the question out on the west coast. 

Now Mr. Glurtz said something about why couldn’t we get reports from all 
of the stations, why couldn’t they send in logging reports to us. I told him that 
we would have to get this information way in advance from a station and that 
an unscrupulous person at the station might contact a composer or a publisher 
and make a deal to put in works on the program that were not actually per- 
formed. That is what I told Mr, Glurtz. [Applause.] 

Another thing Mr. Glurtz kept on hinting to me that if I were nice to him he 
would be nice to me. I don’t know what he meant by that. 

Mr, Giurtz. I would like you to prove that remark. I think that is entirely 
out of order, and I intend to prove that that was not true because I had somebody 
with me in your office; is that true? 
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Mr. Horrman. Yes; you had somebody with you, but I had somebody in the 
office too. 

Mr. Guurrz. I also had contact. You sent a man to see me and ask me what 
I wanted. 

Mr. Horrman. That is not true. 

Mr. Guurtz. That is true, and I told him I wanted nothing except what was 
fair. Let us bring it all out in the open. 

President CUNNINGHAM. Do you want to talk, Charlie Tobias? 

Mr. Guiurtz. This is a horrible remark to put into this record when it is not true. 

President CUNNINGHAM. All right, a note has been made of it. 

Mr. Guurtz. If you please, you instructed the group not to have any personali- 
ties, and your own man on the dais did the same thing that your entire board has 
been doing all evening. 

President CunnincHAM. Mr. Glurtz, I am going to ask you to sit down. Mr. 
Tobias now has the floor. 

Mr. Tosras. I think I know most of the people here, and I think a majority of 
the people may know me. I think that nobody can question that I have tried to 
serve you writers for the past 24 years, as your president, as your vice-president, 
as your secretary of SPA, which is a group of about 2,500 or 2,600 writers today. 
What I am about to say, you know that I mean it from the bottom of my heart as 
a writer, and this is very important. Personalities should not be brought up here. 
I have tried to avoid this, but there has been a lot of mudslinging going on, and 
what I don’t like—and I really don’t like this—is the fellows who have contrib- 
uted—I am talking as a personal writer now—the fellows who have contributed 
most to this society have been so silent. They have not said a word. It seems as 
though they have been taking a beating at every meeting. There is a good 
rhyme there: they have been taking a beating. I have seen fellows get up here— 
I won’t mention names—please believe me if I asked some of them what they have 
written they would have to think before they name the first song. Now that is 
not the idea. Maybe tomorrow they will have the big hit, but why must certain 
people always be vocal, and why can’t fellows who have contributed have some 
say? Is it because they are shy or what is it? I don’t understand certain things. 

I want to answer this last gentleman. I will have to. It is personal, but I am 
sorry. I must, as a writer; I must say one thing as a writer. Seven years ago this 
a owed $14,000, of which $7,000 belongs to the writers, and never paid 
the bills. 

Mr. LENGSFELDER. Why bring that up here? 

Mr. Tosras. I want to know why this man has a right to stand up here and 
argue and criticize writers and people who are trying to do a wonderful job. 
[ Applause. ] 

Mir. Guurtz. Mr. Tobias has just told the meeting that I owed $14,000, $7,000 
of which belonged to the writers, and that I never paid this money. Is that correct? 

Mr. Tosras. That is correct. 

Mr. Guiurrz. You are going to have to be made to prove that. I owe no 
money to anyone in this room, nor did I owe that $14,000. 

Mr. Wayne. Oh, yes, you do. 

Mr. Guiurtz. Do I owe you any money? 

Mr. WayYNeE. You sure do. 

Mr. Giurtz. Please tell me what I owe you for? 

President CunNiNGHAM. Mr. Wayne, let Mr. Glurtz finish. 

Mr. Guurtz. I yield to Mr. Wayne. 

President CuNNINGHAM. You are vielding to Mr. Wayne? 

Mr. Guiurtz. Yes, sir. 

Mr. Stp Wayne. Ten years ago I had my first song published by Mr. Glurtz. 
The reason that I am bringing this up now is because he is questioning the 
integrity of ASCAP, and that is unfair. I happened to write, ‘““Which Way 
Did My Heart Go,”’ and it was recorded by Teddy Walters for Musicraft, by 
Dean Martin for Diamond, and another label for Mars. On Muzak Recording 
it was the number one plug song for 13 weeks. I got $108 for it. 

Mr. Giurtz. You know that you got exactly what you were supposed to get 
from the share of money we received. Can you tell me that you didn’t? 

Mr. Wayne. Was it also right that your name went on a song of mine, ““Which 
Way Did My Heart Go’’? 

Mr Guvrtz. Did I write any of it? 

Mr. Wayne. Not a bit. 

Mr. Guurtz. For the record, I would like to place on the record this is the 
meeting at which no personalities were going to be entered into, but as long as we 
entered it up let me give you an answer. I think you are all out of order. 











POLICIES OF ASCAP 581 


Mr. Wayne. It was a question of your questioning the integrity of ASCAP, 
and I just objected to it. 

President CUNNINGHAM. Mr. Glurtz, are you through now? 

Mr. Guiurrz. No, sir. This meeting is a stacked meeting. 

Cuorus. No, no. 

Mr. Guurrz. You can boo, you can make all of the noise you want, gentlemen. 
This could not happen anywhere else. It could not happen on the West Coast. 
It just couldn’t. 

Cuorvs. Sit down. 

Mr. Guurtz. These are not things that go on there. 

Cuoruvus. Out of order. 

President CUNNINGHAM. Mr. Glurtz, I will have to call you to order. 

Mr. Guiurrz. Mr. Cunningham, may I defend myself? 

President CUNNINGHAM. Go ahead. I am trying to give everybody as much of 
a break as possible. 

Mr. Guurrz. Are you trying to give me the break of defending myself when 
you tell me I am out of oder, when I tell you I am defending myself? 

President CUNNINGHAM. Go ahead and defend yourself. 

Mr. Guurrz. I want to thank you very much. 

Mr. LENGSFELDER. May I say something? 

President CunNiINGHAM. If he is through. 

Mr. Jounny Logs. This is going to be very brief. I agree with Mr. Hammer- 
stein that it is the right of any member to criticize in a dignified way anything 
which he feels is wrong. On the other hand, there was a lot of criticism about 
the early part of this meeting, and it struck me that as bad as the taste was on the 
part of certain people that such a meeting is as we are now holding, and even such 
an unfortunate meeting as the beginning of this meeting was, it could not possibly 
have been held by BMI. And I think that with all of the faults that you members 
of ASCAP may find, and all of the reforms that you advocate, let us say, all of us 
have perhaps things that we feel are wrong, it is almost like saying that we are 
Americans, and that there are things that we think are wrong with our country, so 
we go about in a dignified way to seek to correct them, but this does not mean that 
we become Communists. We do not, as members of ASCAP, join BMI, and I 
think you should feel very happy because you really would have no say whatsoever 
your vote might be—you would have no vote, let us put it that way, if you were 
in BMI. There couldn’t be a meeting like thisin BMI. Thanks very much. 

President CUNNINGHAM. I have had a letter from J. Maloy Roach. 

Mr. J. MaLoy Roacu. Yes. 

President CunNiINGHAM. Is James A. Johnson in the house? 

Mr. JoHNson. Yes, 

President CUNNINGHAM. Right after Mr. Roach, because this man also came 
from California. 

Mr. Roacu. I won’t take too long, but I would like to say in addressing you 
gentlemen—gentlemen of the board of directors and gentlemen writers and 
publishers of our great society. I shall begin what will be a short, sweet and truth- 
ful message which all of us may take into deep consideration. 

i First, I would like to tell you about President Eisenhower and Vice-President 
Nixon—— 

Cxuorvs. Oh, no. 

Mr. Roacn. But oh, yes. They were playing golf at Augusta, and there were 
two ants. As they were teeing off Nixon got up and hit the ball and knocked it 
185 yards, and the one ant got up and looked at the other. President Eisenhower 
got up and he knocked it 228 yards, and it landed just a few feet from the cup. 
‘he one ant looked at the other and said, “If we want to get anywhere we'd 
better get on the ball.’”’ [Laughter.] 

Well, no smarter words were ever spoken, and those words could and must 
apply here in our family of writers and publishers. Let’s get on the ball and let’s 
stop hurling mud at fellow members and directors of ASCAP.  Let’s all remember 
the hand that throws the mud gets dirty first. 

For example, let’s give a hearty thought to the miserable situation over in 
Europe at this time, especially in Hungary where hate and barbarism are taking 
their toll in human innocent lives. Here in our wonderful country we have the 
right to speak our minds, but let us not abuse that great privilege by making rash 
and cruelly unkind accusations to the men who are devoting their every thought 
to improving conditions for the membership as a whole. To be disrespectful to the 
Society, is to be disrespectful to thyself, and who wants to be without self respect? 
Not one of us, I’m sure. 
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It’s never too late to change your course in life, your thoughts, your attitude. 
your very future. Why be as a woodpecker on the mighty oak, when you could 
be one of its branches? 

I have been a very thankful member of this society since April 24, 1952, and 
this coming April (with the grace of God) I shall be a member for but 5 years, and 
I hope to grow right along with it through the years to come. ASCAP has a 
great meaning for those of us who are sincerely making efforts to obtain perform- 
ances. It means true security for any individual who wants to be a helpful part 
of its membership. 

I’ve been through the mill in show business and radio from Seattle to San 
Diego, Chicago to New Orleans, and from Boston to Key West. | I’ve spent a lot 
of time in Hollywood where I was associated with some of the top studios. I’ve 
become acquainted with many unions and theatrical organizations, but I’ve never 
seen one where you didn’t have to pay from $50 to $100 to join and then keep on 
paying to stay in. Where on earth is there a society such as ASCAP where one 
becomes a member on the strength of his or her talent alone, and then continues 
to receive benefits according to his or her ability? Where on earth is there a 
society that pays and pays to your estate long after you’ve left this life? The 
answer is nowhere. If we’ll take these facts into our hearts and let the little man 
inside direct us, we will carry on with the society in a dignified, graceful manner, 
and iron out difficulties in harmony and peace. 

One of my songs, written with my cowriter, George Mysels, is called “One 
Little Candle.” It is the theme song for Father James Keller of the Christophers. 
It was inspired by Father Keller’s book, “You Can Change the World.” In the 
book, there is an ancient proverb, “It Is Better to Light a Candle Than to Curse 
the Darkness.” Can’t we all benefit from this thought and instead of rage and 
fury let there be peaceful and pleasant negotiations to make life in the society as 
harmonious as possible? Bring your grievances to the committee appointed to 
eare for those matters and find out why before you cry—before you cry out 
against what may seem as darkness. 

What say members, | t’s each of us light a candle of faith and hope in all our 
meetings and the light will surely lead the way to a brighter and ever cheerful 
membership in the true American way of doing things. 

I Kave a plan for logging performances which I shall present in writing to the 
directors for their approval. [Applause.] 

President CunNineHAM. Mr. James A. Johnson—Mr. Johnson came all the 
way from California. He has been very patient so give him your attention. 
Quiet, please! 

Mr. Jounson. I will make it very short. I represent Walt Disney Music. We 
have only been members of ASCAP for about 7 years so we should not be shouting 
too much. I don’t believe, on the other hand, some of the music that Walt and 
his films have made famous is resting in some of the bigger catalogs that we have 
been talking about tonight so perhaps the Disney’s do have an opportunity or a 
right to say something in this meeting. 

I would like to say we are proud to be part of ASCAP and to be part of this 
tradition that goes back to all of the great ones in the past, and that is still with 
us, but I was shocked, as were a lot of the rest of you people here tonight, at the 
way this meeting was run. 

I think that a charge can be made against the management of ASCAP, and I 
think that charge is a charge of looseness. Let us look at the record and review 
what has happened here tonight just for whatever it means. The meeting was 
called for 8; it started at—well something started at 8:35, I am not sure whether 
it was the meeting yet, in fact, that hour and a half I don’t know whether it was a 
meeting or what it was, but it was completely out of hand. I think it was out of 
hand because the Chairman and the people on the dais here, with all due respect 
to them, lost control of this meeting and did not run it as it should have been run. 

Now the altercation was over a request by Mr. Fox to bring another stenog- 
rapher into this meeting. After an hour and a half of wrangling—a pretty 
unpleasant experience for all of us—the Chair ruled that the stenographer should 
be thrown out in effect. 

Why didn’t the Chair rule that before the meeting started? I mean it was in 
his power to do so. I think it was a loose way of handling it, and a very unusual 
way of handling the situation, with all due respect, sir. 

I think there has been a little looseness about the way the cards for this meet- 
ing were put out, who got them, and so forth. We didn’t know who was here 
and who they were, and apparently no one did. We had to have challenges and 
counterchallenges. That is looseness. It is loose operation. 
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We have noticed the propensity of some of the people to whom letters were 
addressed to not answer them. I say that is loose operation. Our own firm 
has requested nt normal channels a hearing before the publishers classifi- 
cation committee. his letter went in about a month ago. There has not been 
any answer whatsoever yet, but I hope one will be forthcoming. 

Mr. FINKELSTEIN. To whom was it addressed? 

Mr. Jounson. To the publishers classification committee. 

Mr. Murray. It never arrived. 

Mr. Jounson. I have a copy of it. I should have sent it registered, I guess. 

I point all of these things out to make this charge of looseness again, and if 
the people who are running this organization that could be contributing a hell 
of a lot more to the American scene that it is are handling the apportionment of 
the moneys, of the logging, and the rest of the matters that concern us all, in the 
same loose fashion, I think we are all in trouble. 

I don’t know who is right and who is wrong. I have been enlightened by this 
meeting, and I am sure there is going to be some more action. 

Thank you very much! |[Applause.] 

President CUNNINGHAM. I would just like to say to Mr. Johnson I appreciate 
the remarks but regarding the way the meeting started, we were endeavoring to 
give every consideration possible to Mr. Fox, and when I finally ruled as I did 
rule it was after many people had a voice and had something to say. That was 
the reason the continuance of this last meeting took place tonight so those who 
wanted to say something even pertaining to the particular thing that started it, 
it involved them, they had the right to speak. As long as I am in this job, Mr. 
Johnson, anybody that wants to get up and speak, I am going to give them the 
opportunity. [Applause.] 

f scuhehie could go on and do a lot more talking, but I would rather have you 
go on and do the talking, and we might learn something. We learned a lot tonight, 
some very good things. 

We have here Mr. Barney Young. 

Mr. Youna. I would like to take a rain check until the next meeting. 

Cuorvus. Good! [Applause.] 

President CUNNINGHAM. It is all right, Barney. It is up to you. Whatever 
you want to do, all right. If you want to come up and talk, please do so. 

Mr. Youna. No, I believe most of the membership know how I feel, and I will 
take a rain check until the next meeting, but one thing I would like to ask Mr. 
Finkelstein. This is a matter of information. When ASCAP was founded did 
each member have an equal vote or not in 1914? 

President CUNNINGHAM. When? 1914? 

Mr. Youna. 1914 I believe it was established. 

Mr. FiNKELSTEIN. That is a very interesting question, and I think the reply 
micht interest you, Mr. Young. 

Mr. Youna. Yes. 

Mr. FINKELSTEIN. When ASCAP was founded, the board of directors had some 
very distinguished people on it who agreed they knew the answer to everything, 
and they agreed they would name their own successors. The membership had no 
vote whatsoever. You know that, don’t you? 

Mr. Youna. In 1939 did the members have an equal vote? 

Mr. FINKELSTEIN. In 1939 the situation that prevailed in 1914 still prevailed. 

Mr. Youna. The membership had no vote? 

Mr. FINKELSTEIN. The membership had no vote for the members of the 
board of directors in 1939. 

Mr. Youna. Not for the board of directors but in other matters? 

Mr. FINKELSTEIN. What other matters? 

Mr. Younc. When a general membership meeting was called, did the member- 
ship have an equal wotel 

Mr. FINKELSTEIN. There was nothing for them to vote on relating to the man- 
agement of the society. 

Mr. Young. I just want an answer to that. 

Mr. FINKELSTEIN. The bylaws provided then, as they provide now, that the 
management of the society is the responsibility of the board of directors. There 
were certain basic rules laid down in the articles of association then as there are 
now in 1939. In 1941 

Mr. Youna. I am talking about 1940. For example, if there were a general 
membership meeting like this, and we were to amend the articles of association, 
suppose two-thirds of the members wished to vote on it, did they have an equal 
vate or was there a weighted vote? Then I will sit down after I learn that. 
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Mr. FinxexsteIn. I don’t recall what the provision was about amendments. 
I-don’t have the old bylaws with me. 

Mr. Youne. It was my impression—and I can be corrected—at that time the 
membership when they had a meeting like this had an equal vote, and it was a 
democracy, but at some point we lost our equal vote. 

Mr. FINKELSTEIN. Let me answer, Mr. Young, if I may, this is interesting. 
In 1941 

Mr. Youna. In 1940 I am concerned with. 

Mr. Finxeustern. May I please continue? In 1941 when the consent decree 
was entered, that was March 4, 1941, the setup for the election of the board of 
directors was changed. You remember the broadcasters used to yell, ‘“ASCAP 
is a monopoly. It has a self perpetuating board of directors,’’ and so forth and 
soon. ‘The method of electing the board was then changed so that the board was 
elected one-third each year, and elected by the membership by a weighted vote, 
which was at that time inaugurated with the consent of the United States Gov- 
ernment, because when the board of directors, which was then a continuation of 
the origina] board, gave up the power to select their own successors, it was then 
agreed by the Government that this beig the kind of organization that Mr. 
Hammerstein has described, ASCAP could not possibly last if you, Mr. Young, 
had the same voice in this organization as Mr. Hammerstein. Quite obviously 
Mr. Hammerstein would just withdraw, so would Mr. Berlin if you had the same 
voice that they did. 

Mr. Younc. Now 

Mr. FINKELSTEIN. Just a moment, so at that time the membership was given 
the right to elect the board of directors, one-third each year, and at that time there 
was defined the participation of each member in the voting privileges. If it were a 
corporation you would vote in proportion to the number of shares you held. In 
this organization you cannot buy your way in as a writer. You might, but you 
are not supposed to. Now you are supposed to write songs to get somewhere, to 
get a greater voice in this society. You are supposed to write songs, if you are a 
writer, that are accepted by the public, and that are used by the people who pay 
ASCAP money. Then your voice in all of the affairs of ASCAP is determined 
by the public acceptance of your compositions, which in turn bring money into 
the coffers of ASCAP. It seems pretty fair, and not only fair but if you did not 
have it that way you would not have ASCAP because the people who have thrown 
the bulk of the catalogs in here—and Mr. Hammerstein was too modest to say that 
he has got to get 300 performances for a single point on that availability ladder 
where the writer below 1,000 has to get less than 45. He was too modest to say 
that, but don’t think that Mr. Hammerstein—and you have heard him yourself 
would stay in here very long if you had the same voice in this organization that he 
has. That is just too obvious. There is nothing to discuss. 

Mr. Youna. In 19401 had two votes. I represented two publishing firms. It 
was my impression that if we had a general membership meeting like this, and 
two-thirds of those present or a quorum numerically voted to amend the articles 
of association, every member in this room had an equal vote. Now I want to 
know whether I am wrong in that contention. 

Mr. FINKELSTEIN. I am not given to guessing. I don’t know without the 
articles of association before me what they provided. I am quite sure that you 
could not have a membership meeting amend the articles of association. How- 
ever, I would have to have the articles before me to find out. By the way in 1950, 
to bring this down to date—— 

Mr. Youne. I know it was at some point, I know at one point, I believe it 
was in 1940, all members had an equal vote. 

Mr. FINKELSTEIN. By the way were you a member in 1940, Mr. Young? 

Mr. Youna. | said that I represented two publishing firms. 

a FINKELSTEIN. No, you bought two publishing firms. When did you buy 
them 

Mr. Youns. ¢ didn’t buy them any different than any other person does. 

Mr. Finxetstrei1n. They were bankrupt when you bought them out. 

Mr. Youna. Personalities again! I am talking about all of the members here 
having an equal vote at one time in 1940. Let us avoid personalities. If you don't 
know, you don’t know. 

Mr. Fox. Barney, there was no voting. It was up to the board of directors 
who met, 

President CunnincHaM. You are out of order, sir. 

Mr. Youna. For the next meeting, Mr. Finkelstein, could you determine that? 

President CUNNINGHAM. Yes, sure he could. 
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' Mr. Fiuuer. | don’t suppose any member’s experience is parallel to any other 
member’s, but some things that we have heard are irresponsible, and I am sur- 
prised because the members who uttered them seem to be experienced. Now I 
believe it was Mr. Irwin Glurtz who suggested that the society get 100 percent 
logging sheets from the radio stations. Now this is readily available if you will 
join BMI. I know, because I was a member of BMI for 10 years, but it doesn’t 
work out very well for this reason in my experience, yours might be different. I 
had a song, and it was performed as it happened on the station chosen as the key 
station for logging the area. Now I don’t know how my publisher—well, as a 
matter of fact I published it myself—I didn’t know the key station, but the leading 
record of the time was played on this key station. The record distributor knew, 
I have reason to believe. My own memory and any writer’s memory is a little 
bit faulty. He thinks he hears his song everywhere. I heard my song 6, 7, 8 
times on a 24-hour per day schedule, or so I thought until I saw the BMI state- 
ment. Nothing! So I went to the distributor, and I said, ‘How about this?” 

He said, ‘‘You know we listened to it.”’ 

So I went to the station but I couldn’t see the log. 

So I went to BMI. Now there is this difference between ASCAP and BMI. 
BMI had all of the logs, all of the stations. They said, ‘‘You heard your song? 
Pick it out. Where did you hear it?’ So I turned, if I recall, to December 6. 
I knew the disc jockeys personally; I sometimes was at the studio while they were 
broadcasting. It was not on the log. Do you know what was in its place? 
“White Christmas,” “Rudolph, the Red Nose Reindeer,” “Blue Christmas,”’ 
every ASCAP Christmas song you have ever heard was in there in place of my 
song. [Laughter.] Here I am a member of BMI, the radio stations are supposed 
to cooperate with BMI. Why did they double cross me? [Laughter.] 

Let us be logical. The record distributor was paying off the dise jockeys. It 
could be readily proven in court if they logged accurately. Why should they 
indict themselves on paper? 

Another question was raised about equal votes. Well, I will make you a little 
confession. I only vote for one member of the board of directors. That is Abel 
Baer. Ithink he represents me. I think he represents me the way Deems Taylor 
represents Elie Seigmeister, the way Alex Kramer represents publishers among 
the newcomers. And who would you elect to replace the board of directors. 
Is Mr. Glurtz able to name a board of directors, and can he suggest who and 
how we can elect substitutes for, let us say, Mr. Cunningham? 

Mr. Guurtz. He is not a member of the board of directors. 

Miss RosenBaum. He is. 

Mr. Fitter. If Mr. Glurtz has a plan—lI think this is important—I will sur- 
render the microphone. LAppiaues.| 

President CUNNINGHAM. Mr. Glurtz! 

Mr. Guiurtz. Will you tell me how many minutes I have because I am not as 
funny as this last man? 

President CUNNINGHAM. Go ahead. 

Mr. GuurtTz. First, I want to tell you that this last performance I think it was 
a beaut. I want to give you credit for it. I don’t think I have any candidates 
at the moment, only I believe that out of the thousands of members that we do 
have we should have some changes, I have heard that these men have been here 
for so many years now that nobody can possibly get into this board, and with the 
present voting system 

Cuorvs. That’s not true. 

Mr. Guurrz. If you will just let me finish. 

President CUNNINGHAM. Go ahead, Mr. Glurtz. 

Mr. Guiurtz. I think this, that the publishers who are on this board—— 

Mr. Gorpon. Gott in himmel. 

Mr. Guiurtz. Really 

President CUNNINGHAM. Go ahead, 

Mr. Guiurtz. ) do believe ) am entitled to speak in spite of the fact—— 

Mr. Gorpon. Who’s stopping you? 

President CUNNINGHAM. Mr. Glurtz is now entitled to the floor. 

Mr. Guurrz. lt is Mr, Gordon. 

Mr. LENGSFELDER. He is constantly needling him. 

Mr. Gorvon. I have to answer him. : 

President GUNNINGHAM, Please, gentlemen, Mr, Glurts has the floor. 

Mr. Guurrz. I do believe that candidates could be picked from this society. 
I have met some real fine people here. I just believe that the method of voting 
for them doesn’t give me an opportunity to have much of a voice in choosing 
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anyone, nor does it give anybody who does not have as many votes as the big 
three—the big three have so many votes 

Cuorus. So many songs too. 

Mr. Guiurrz. Am I permitted to continue? 

President CUNNINGHAM. Please, please. 

Mr. Guurrz. I think because they have so many songs they are entitled to so 
much more money. I think they are entitled to a whole lot more money. I 
think people who contribute more should get more money, but I don’t believe 
they should have any more voice than I have because you immediately stop me 
when I tell you it is un-American to have more votes than another man. T tell 
you they are entitled to more money, and they would get more money. They 
would get more money if they got more performances. As such they are entitled 
to more money, but when it comes to voting for heaven’s sake vote for yourselves 
and try to get an equal vote or you will never get anywhere in this organization. 
I like this organization, but I complain about the method of voting. I think I 
am entitled to my complaint. 

President CUNNINGHAM. Thank you. 

I now recognize Mr. Fred Fox. 

Mr. Fox. Ladies and gentlemen, I would like to correct Mr. Filler. He men- 
tioned Mr. Baer on the board of directors. He is a member of the board of appeals. 
Unlike—— 

President CunnincHAM. I would like to correct you. He happens to be also— 
and I think that is what Mr. Filler is referring to—Abel Baer is the present presi- 
dent of SPA and on the board of SPA. 

Mr. Fox. But he is not a member of the board of directors of ASCAP. 

President CUNNINGHAM. That is correct. 

Mr. Fox. Unlike Mr. Filler our firm is not a member of the BMI. _I believe it 
was Mr. Gordon who said or inferred we were a member of BMI. 

Mr. Gorpon. I did not say that. 

Mr. Fox. We are probably one of the very few publishers who do not have any 
BMI firms. We are solely a member of ASCAP, and we are now celebrating our 
50th anniversary, and we have been a member of ASCAP for many, many years. 
We are still a member, and we do not belong to BMI. I wanted to clarify that 
matter. 

My purpose in speaking is twofold: First, to reveal to you why the overwhelming 
majority of you are not receiving the money which is being earned by the per- 
formances of your music; and second, to propose a simple solution for this dis- 
crimination by establishing a fair and just system of election and doing away 
with a self-perpetuating board of directors, which now makes and interprets the 
rules to maintain their own inflated income at the expense of the rest of us. 

Fellow members of ASCAP, our society has been dominated for many years 
by a few powerful publishers who control our board of directors. They abuse 
their official pesitions to make rules, interpret the rules, change the rules, and make 
exceptions to the rules—all with the effect of maintaining and increasing the 
income of the board publishers and their satellites. By doing this they are de- 
priving all of the rest of you of income which is rightfully yours. 

Publisher members, as you know, have an unequal vote: one vote for every $500 
of income. Hence s_veral powerful publishers cast thousands of votes at each 
election. Naturally, they cast their thousands of votes to elect to the board 
themselves and those people they can rely upon. Thus the publisher board mem- 
bers control the election and perpetuate themselves in office. By electing them- 
selves to the board, which doubles as the classification committee, they make the 
rules of distribution, which gives them the largest share of ASCAP income. 
This increased income, of which they assure themselves, in turn directly increases 
their votes and further cements their position in office. This completes the 
cycle. The greater the number of votes, the greater the income, and the greater 
the income the greater the number of votes. 

In the 1955 elections of the board of appeals, the three top publishers on the 
board, Music Publishers Holding Corp., the big three and Chappell, due to their 
ASCAP income, controlled votes amounting to approximately 64 percent of the 
total votes cast. With the remaining board members, publisher board members, 
they controlled approximately 82 percent of the total votes cast. 

Let me give you those figures again: 64 percent by the first top 3 publishers, 
and with all of the remaining board publisher members they control 82 percent 
of the total votes cast. 

Through this tight control the board members favor themselves at the expense 
of all other members. If any of you members seek redress within the framework 
of the society’s grievance machinery for damages inflicted upon you, by unjust 
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rules of distribution, or a slanted methods of logging, you will undergo a 
most frustating experience. ou will be bucking the board of directors—a 
board which acts not only in the capacity of a legislator but serves as judge and 
jury in the lower court, the court of appeals, and ultimately the Supreme Court. 
You will get nowhere, even if you have the time, energy, money and proof to 
fight the legal acrobatics of the prosecutor, Mr. Finkelstein. And remember 
Mr. Finkelstein is handsomely paid by you to defeat your claims. It will be a 
difficult task for any single member to assemble facts for his case. 

We and many other members have found it most valuable to pool our informa- 
tion, Mr. Lengsfelder, and I would suggest that other members might follow this 
example and join forces for their mutual benefit. 

No performing rights society in the world, or for that matter no association of 
free men anywhere, is forced to operate under a constitution which gives dicta- 
torial immunity to a small group so that it may commercially fatten itself to 
the detriment of all of the other members. In European performing rights 
societies each member has only a single vote. Here in the home of democracy 
the top three publishers regularly control a majority of the publishers’ vote. 
It is fantastic that in the United States of America members of a society organized 
for the benefit of industrious, legitimate free and independent writers and pub- 
lishers should be forced to seek outside relief from the courts and the Department 
of Justice in order to correct the injustices perpetrated upon them by a handful 
of men who have acquired a stranglehold on our society, and thus on the entire 
music business. 

I cannot emphasize enough the extent of dictatorial power enjoyed by the 
board of our society. The board in reality controls the income of each of us, 
hence we are at their mercy. In fact, they can decree which of the publishers 
should go out of business in the next quarter, and which writers should be forced 
to take up another occupation. A board equipped with such powers should be 
elected only in the most democratic manner and must be completely responsive 
to the wishes of the entire membership. 

It is for this reason that the Sam Fox Publishing Co., in a desire to establish a 
fair and democratic procedure in ASCAP publicly declares again that we won’t 
relinquish our several hundred votes which we control as a major publisher and 
accept just one vote like any other member. [Applause.] We believe that revised 
articles of association providing each member with one vote will enable the 
society to reorganize itself along democratic and just lines, with equal oppor- 
tunities for all members to live from their fair share of the ASCAP income which 
they have earned through performances. That is what I have to say. 

President CUNNINGHAM. Mr. Finkelstein wants to answer. 

Mr. FINKELSTEIN. I would just like to have the privilege as long as Mr. Fox 
singled me out here to say something. I conceive my job in ASCAP pretty 
much to be to protect all of the members of the society at all times against what I 
consider the improper activities of any one member, and I am afraid that Mr. 
Fox has at one time or another run up against that. For example, he was a 
member of the board of appeals, and he insisted he have for himself a personal 
copy of the minutes of the board of appeals for his file. Notwithstanding all of 
these people tell you about minutes not being kept, they are kept, and in a case 
where Mr. Fox was a member of the board of appeals he wanted to vote acertain 
way. He said, “If I vote that way it will jeopardize the position that I am going 
to assert as a member of the society.”” One of the members of the board of 
appeals said, ‘‘Mr. Fox, if I felt that way, I would disqualify myself on this 
appeal.”’ Well, Mr. Fox had written a long opinion, he said, ‘“‘I want that to Fe 
a part of the record; furthermore if I disqualify myself it can’t be a part of the 
record.’”’ And I suggested for Mr. Fox’s benefit he label that a proposed dissent. 
It then only becomes part of the minutes and could be in there, so he could not be 
deprived of having his say on the record, and there it is in the records of the 
society. When he comes up representing, as he now is doing, he represents 
Mr. Freedman, in presenting an appeal at this time he comes up and says, “I 
don’t like the idea of not having a stenographer present, and I am going to have 
my little tape machine. I want to have the privilege of having that.” 

We said to Mr. Fox that is an unusual request, we don’t normally do that, but 
if you think your rights will be protected by your having your tape machine, you 
may do so, but do give us a copy of that tape. Let us have a recording of it so 
that we will make that the official minutes of this meeting. Have I yet received 
from you this tape? 

Mr. Fox. May I answer? 

Mr. FINKELSTEIN. I certainly have not, 
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Now Mr. Fox has come in here and has challenged the weighted vote. He says 
there is something wrong in the distribution system. Has he provided a substitu- 
tion? Has he suggested what he wants? His catalog is primarily, as I under- 
stand it, of music used by motion pictures 

Mr. Fox. Correction. 

Mr. FINKELSTEIN. I may be confused with this Movietone of which your 
father is the owner. 

Man. Isn’t Lady of Spain yours? 

Mr. Fox. Yes. 

Mr. Finkeste1n. The point is that Mr. Fox has not come in here with a plan. 
He says this plan is all wrong, but he does not come in here with some other plan 
that he considers better, rather he spends time condemning the weighted vote, 
without which you know that this society is not going to continue. You have 
been told that. You have been told that by people with important catalogs. 

Mr. Glurtz comes in and tells you- 

Mr. Fox. May I answer before you go into that? 

Mr. FINKELSTEIN. Let me finish. This is something I have to get into this 
record because you want the privilege of having a copy of this record. Therefore, 
unfortunately I have to take up the time of this membership to make this a 
complete record as I see it, so I have to talk about Mr. Glurtz for a moment. 

Mr. Fox. I would like to answer you before you talk about Mr. Glurtz. 

President CunnincHam. Mr. Finkelstein has the floor at the present time. 
You may answer later. 

Mr. FINKELSTEIN. I will be through in just a moment. Mr. Glurtz said that 
the consent decree was being violated by current performances being tabulated 
for writers by only 20 percent. Do you know what Mr. Hammerstein would get 
if you tabulated the current performances at 100 percent? He has to earn now 
300 credits for a single point on that ladder against the 45 that the average member 
gets—between 40 and 50. He would get 6 times as much money as he now gets if 
you were on a 100-percent current basis. Think about that when you go home. 

I want to say that that system does not violate the consent decree. I deal for 
this with the Department of Justice on a normal day-to-day basis. Let me worry 
about the consent decree. 

There was some criticism of this new rule that told you—you see in the past 
you were not told—this refers to Mr. Glurtz—you were not told about just how this 
logging system occurred. The board of directors felt that the membership should 
be given more particulars about how the system works, and they are going to 
give more particulars from time to time. Probably every quarter from now on 
you will be getting a revision of this plan until it is so clear and so complete that 
no member can come on one of these appeals and say, “I don’t know what the 
rules were.” 

But here is a new thing that was not in the plan before. It says that the network 
on commercial programs—it says that the local stations are counted 20 points for 
each time they appear in the sampling. Then Mr. Gluriz referred to this that 
inasmuch as the local programs received from certain individual stations are 
logged on the 100-percent basis the performance appearing on the survey for the 
network is treated on the unit basis; that is, they receive a credit equal to a per- 
formance on only one station. That ought to be fairly obvious. If you log 
anything 100 percent, you don’t use a multiple. However, if you log things on the 
basis of a sample only, where we do the sampling, where we have the monitors— 
and by the way, any of you members who think that these youngsters who listen 
to those tapes don’t know what is on them, I have had the Department of Justice 
representatives go through the society and have them watch and see how it is 
done, if you don’t think that they do a real job up there, come on up and listen and 
see how it is done. Thank you! 

Mr. Fox. Mr. President, Mr. Finkelstein has just given you a good example 
of what I previously referred to as legal acrobatics. Now I will tell you what I 
mean by that. He told you that he still has not received a copy of the tape that 
we took of the board of appeals. Now he does not tell you of the conversation 
which took place between us on the phone in which he asked for that copy. I 
said, ‘‘Mr. Finkelstein, we would be very delighted to give it to you, but you are 
the attorney. I am just the layman. However, I think the proper procedure 
in this case would be for you to write us making a request, and as soon as we get 
that letter we will be glad to send you a copy of the tape.” Is that true, Mr. 
Finkelstein? 

oats pennants What are you waiting for? Why don’t you volunteer to 
send it 
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Mr. Fox. Is that true, Mr. Finkelstein? 

Corvus. Why don’t you send it up? 

Mr. Fox. I asked Mr. Finkelstein if that was not customary practice, and Mr. 
Finkelstein agreed, or at least he said he wanted the tape, and that was all he 
wanted. I want the letter, that is all. So I am still waiting for the letter. Send 
me the letter, and you will get it right back. 

Now about the matter of the board of appeals, the reason why I came up 
a ge or Mr. Freedman came up prepared with a tape recorder, was because 

knew from previous experience as a member of the board of appeals that there 
were no minutes kept of the board of appeals, no immediate transcripts made. 
True, Mr. Finkelstein might at some future date after the meeting prepare minutes 
of the actual proceeding or a résumé of the proceedings which took place at the 
board of appeals’ meeting. So when we asked Mr. Finkelstein at the board of 
appeals’ meeting if he had a secretary who would be present to take the minutes, 
and he said, no, no arrangement could be made, then we asked Mr. Finkelstein 
if he had any objection to our using the tape-recording machine. After some 
discussion on that matter of a few minutes, Mr. Finkelstein agreed to let us use 
the tape machine. 

Now Mr. Guy Freedman, whose case was being presented at that time, was 
present, and I am sure that-he will be happy to confirm these facts. Are these 
true, Mr. Freedman? 

Mr. FreepMAN. Yes. As a matter of fact, I might add that Mr. Finkelstein 
said, “If you use the tape machine, the members of the board of appeals will be 
limited to just asking questions. They will not discuss the case at all.”’ 

Mr. FINKELSTEIN. Just a moment, Fred. 

Mr. Fox. Is that not true? Mr. Finkelstein, is it true? 

Mr. FINKELSTEIN. It is not true. No, it is not true. Let me tell you what I 
said then. As I have said here, when you have the problem of stenographic 
minutes being circulated generally—and you people would not agree that this 
would be quite in the family of ASCAP—when you have the problem of these 
things being circulated generally, everybody in the room has to think in terms of 
the fact that his conversation is being recorded, and that will limit the discussion. 
I warned you that doing that would limit the discussion and the members of the 
panel who made the rule, this subservient panel—I opposed your having a tape, 
the panel ruled that you were entitled to have the proceedings recorded on tape, 
but they mentioned that there is a limitation on discussion using that. 

Mr. Fox. I don’t recall a vote was taken of the board of appeals. I think you 
rendered the judgment on behalf of the board of appeals. However, let me point 
out one more thing: When I was a member of the board of appeals, I asked for 
certain information to be passed on to the membership in connection with a certain 
ruling. Mr. Finkelstein assured me that this would be sent out to the member- 
ship. It never was sent out to the membership. 

Now Mr. Finkelstein has alluded to our catalog as primarily a motion-picture 
catalog. I want to correct Mr. Finkelstein. Perhaps Mr. Murray would be able 
to do that too, but I will do it for him right here publicly. It is true we have our 
music in thousands of motion pictures which are being shown on television today. 
However, we do have a few copyrights in our catalog. We have the Brigadoon 
score, we have Lady of Spain, we have Nola, we have Tumbling Tumbleweeds, 
we have Midnight in Paris, we have a beautiful log, we have The Happy Wanderer, 
I could go on and take up your time and mention 30, or 40, or 50 top copyrights, 
so I don’t think that Mr. Finkelstein’s statement was exactly correct that our 
catalog is primarily a motion picture catalog. I want that clear in the records and 
clarify that right now. 

Mr. FINKELSTEIN. I will accept your statement about that effort, whatever 
it is, I don’t know. 

President CuNNINGHAM. We have a gentleman who has been very patient, 
Mr. Bill Tennyson. 

Mr. Britt Tennyson. But I did not forget what I was going to say. 

Mr. President, Mr. Secretary, and everybody up there, you have spoken 
about millions of dollars, and big catalogs, and this, that, and the other. Now 
not long ago I was offered a proposition. I am a songwriter, and a good one, and 
a young one. I was offered a proposition, so I came to ASCAP, and I said I 
would like to submit my resignation now. When I submitted my resignation it 
was put before the board, and I was denied it until December of 1957. Now in 
being denied this resignation, I was being deprived of making a livelihood, a 
living, because I had some people who were willing to buy my songs, because 
ASCAP publishers just were not interested in accepting songs from young com- 
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posers. Even when there are centennials of ASCAP they always get the com- 
posers who are world renowned and give them the credits instead of calling on 
the young men. 

Cuorus. No. 

President CunNINGHAM. Just a moment! Mr. Tennyson is speaking. 

Mr. Tennyson. Do I have the floor? 

President CuNNINGHAM. You sure have. 

Mr. Tennyson. Another thing, in belonging to any society I feel that the 
members of the society should know all there is to know about the society. Now 
if I am wrong, correct me, I feel that I should know how much each of these 
gentlemen [referring to the dais] is paid. [Applause.] I feel I should know what 
the expense account is. I feel that I should have an itemized report of the amount 
of money that each individual member receives. Now why should that be hidden 
from me? Why? I am not a large member or anything, but I will tell you of 
an incident. I wrote a song last year, and I have some men in here who know 
about it—maybe you have not heard about it—but I got all of the top artists to 
record it. I had Nat Cole, I had Les Brown, I had Artie Shaw, Oscar Peterson, 
Earl Gordon, Ella Fitzgerald—in fact I wrote it for Miss Fitzgerald. I came into 
ASCAP to find out about the logging of this particular song. When I came in 
to find out about the logging of this particular song, I found that I didn’t have 
any logging. I wanted to know why. Why? I am not a rich man, The 
money that I would have received I would probably go with to the grocery store 
or something, you know what I mean. But anyway there was no logging. I was 
denied promotion last year. That is the reason I wanted to bolt from ASCAP— 
not that I don’t enjoy the association. I think you are all very fine people. 
There are two different factions, and I am sure it can be worked out, but I am 
sure that there will have to be a revision of the logging system from the stand- 
point that I see it because, first of all, it is hard to understand. I am not an ignor- 
ant man, but if you tell me I get 100 plays on a local station and it is equal to a 
penny or something, or 500 pennies, i can understand that, but if you tell me 
this is equal to this and to that, I don’t understand. 

I traveled 40 miles to get here tonight and stayed away from my family. I 
have a wife and kids. I am here because I want to get it straight. I wanted to 
leave ASCAP and to join BMI, but my wife said, ‘Bill, don’t go to BMI, because 
ASCAP is something great.”’ Let me feel that it is. Prove to me that it is great. 
I mean don’t deny me that privilege please. That is all I have to say. ppeaee| 

Mr. Neri Lawrence. I want to say something complimentary to A P first. 
There are a lot of members who got a certain sum of money in their check which 
says, ‘‘For compositions which are performances not reflected in performances,’’ 
or something like that. Well, I want to say that ASCAP has rectified an injustice 
in doing that because 18 months ago I brought it up at a meeting about perform- 
ances of material in theaters and night clubs, and the money was collected, and a 
lot of people did not understand why they got that. 

Mr. Cunningham, I wish you would explain to them about the fund which was 
set aside, and which a lot of people got checks from in addition to the regular check. 

President CUNNINGHAM. I am very happy to do it. It will only take a few 
seconds. We have a fund set aside. It is called the award fund, and that is for 
songs written by our members, said songs not being reflected in the survey. This 
gentleman is referring to songs written by some members—songs that were written 
for cabarets—is that what you mean? 

Mr. Lawrence. That is right. 

President CUNNINGHAM. Naturally not reflected in the survey, but they still 
play in a way an important part in our catalog. When we come across these, 
what I would term an oversight, we try to adjust it, and I believe we have in many 
cases, and that is all that it amounts to. It is just a simple thing to understand. 
Many, many great songs of yesteryear are not played very often and are not re- 
flected in the survey. When we come across them—and we will peruse that quite 
earefully—the different members are given their respective award. 

Does that answer you? 

Mr. Lawrence. It does. Thank you. 

Mr. Hy Zaret. I am a bad speaker, but I would like to answer that fellow 
that was up here a little while ago, and I would like to do it in a way that depicts 
the opposite situation from which he portrayed. It is in reverse, and it is un- 
pleasant because it involves a personal experience, and I only do it in order to 
throw light upon the whole ASCAP situation. I started with a song, Dedicated 
to You, and Sam Carn and Saul Chaplin wrote it with me. They were members 
of ASCAP. It was a hit, while not a theme song, on 4 or 5 different records, 
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but not being a member of ASCAP I could not collect a nickel for it. I wrote 4 
or 5 more. Morton Gould, I was still undecided as to whether I should join 
BMI, said, ““Would you like to join BMI?” I thought should I stick with ASCAP, 
and then decided no. I said to myself, ‘‘What kind of an idiot am I? I was not 
even permitted to get into ASCAP.” I thought about it some more, and I said, 
‘‘What loyalty do I owe ASCAP?” so I went over to BMI. 

During the first year over there, I wrote one-third of all the songs they printed, 
My Sister and I, It All Comes Back to Me Now, So You’re the One, and the theme 
song that hit the hit — So Long for a While, and we received more perform- 
ance money than anybody had ever received on the actual number of performances 
during that whole year. 

I left BMI after a year. I left it for a very simple reason, in fact a twofold 
reason. First of all, a lot of my friends were members of ASCAP, and I wanted 
to write with them, and I did not feel I could continue with BMI. This is nothing 
against BMI per se because the two organizations each have something to say 
for them, for each other and also against each other. I am giving you my own 
personal reason in order to throw some little light on this subject for this young 
fellow. I left BMI, and I went to ASCAP. Now on all those songs I wrote for 
BMI, say, I am collecting $30 a year. Those same songs in ASCAP would be 
earning thousands and thousands of dollars per year. I am not making this 
statement in a recriminatory sense. I am not throwing stones at anybody. I am 
saying it on a purely business basis. I am trying to show that as a writer, and 
purely on a logical basis, there is no question that I could not exist as a writer 
under this other system. It is true that in the first vears of writing as a writer 
ASCAP does not make it easier. It is true that in attempting to help young 
writers they cannot go as far possibly as they would like to go because they are on 
a more of what you would call a businesslike basis. However, if the writer has 
something, and he continues, and is willing to sweat it out for those first years, he 
has something that there is no method anybody can tell you about which can 
describe what this means. 

We have heard a lot of statements here from people who have personal grie- 
vances. I have gripes. We had a million and a half local radio performances 
on which we did not collect. We have the choice of a lawsuit. We have the 
choice of a tremendous lawsuit. I was tempted to go ahead with it, and as a 
matter of fact we started. My attorneys were very big attorneys, and they wanted 
to go ahead with it and throw the works at ASCAP. I said, no; because while I 
will gain in this particular instance, and you may get a big legal fee, nevertheless 
this will disrupt an organization which, with all its limitations—and believe me 
I see many things that are wrong personally, but it is like families because you 
have an argument does not mean that you are to throw the clothes on the line so 
that all the neighbors may be aware of what is going on. There are ways of 
rectifying such situations. 

I think that many of the gripes are personal gripes. I resent this. I have 
been sitting here all evening. I came here to listen to some constructive criticism. 
I had a couple of ideas myself, which I am not going to bring out tonight, but I 
think all of us who have ideas can bring this pressure in an organized way, not 
primarily in a selfish way. If we try to figure that our catalog is such that by 
giving away to performances on films or whatever it happens to be as cue music, 
we will secure a greater percentage for us and the hell with ASCAP but I say we 
are going to destroy ASCAP. I say that as creative people—I am taking about 
the writers; the publishers is another end—as creative people we have a tremendous 
stake in this organization. There is nothing like this in the whole world. I have 
spoken to dramatists, and picture people, and people from all different walks of 
life, and that is the general opinion, and here we are listening to people who 
would destroy ASCAP. Where are the people who are ee SCAP, 
which constitute the great majority of people belonging to ASCAP? We are 
only hearing from a very small minority of the members of ASCAP. 

At first T cerennied against the weighted vote. I listened with interest to 
Oscar Hammerstein tonight. I came to this conclusion years ago. Then I said 
to myself, ‘“You have been fighting for people and democratic ideas for many 
years in a very concrete way.’ I devoted 90 percent of my writing effort to 
that ideal, but after tonight maybe I am wrong. The members who come to a 
meeting such as this always talk timewise but now maybe the members who have 
contributed most to ASCAP will have a bigger say. I hope instead of spending 
so much time fighting among ourselves we try to find means of increasing the 
income of ASCAP. say $25 million is buttons; I think ASCAP should be 
getting $100 million. Let us try to get it. [Applause.] 
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President CUNNINGHAM. I want to commend you for being so patient. You 
are doing a grand job. We have Mr. Haendler. 

Mr. HaEnpier. I will try to be very brief. There are only a few questions 
on which I would like to touch. One of them is the equal voting system. With 
all my due respect for Mr. Hammerstein—and it is a genuine respect—I think 
that his idea is a fallacy in comparing ASCAP to the United States Steel Corp. 

Cuorus. Speak louder. 

Mr. LENGSFELDER. Put up the mike. 

Mr. Harenpier. There were claims here we do not have reports from the board 
of directors of ASCAP as to expenses, salaries, and so on. Incidentally, such 
reports in United States Steel Corp. any stockholder owning one share can get. 
He can get specifically how much each director gets and for what, and the same 
for all expenses, so if comparison is made it is not in favor of ASCAP. 

Cxorvs. Louder. 

President CUNNINGHAM. Please! 

Mr. Harenpuer. However, for this point of view,Mr. Hammerstein, I think, 
could be successfully challenged not by one member but by a group of members 
who sincerely believe in the righteousness of this principle. 

The second question which t would like to raise is the question of distribution, 
and particularly I would question the availability. This is something most 
mysterious. I always believed that availability is something which you get for 
making your catalog available, and the more important is your catalog, the more 
you increase it, the more consideration you should get. Of course, that: was'my 
naive idea. As a matter of fact, it is nothing of the kind. You get for avail- 
ability an additional percentage for the royalty which you get. You may have 
10 numbers, and somebody else have 1,000 numbers, if your 10 numbers were 
performed you will get availability, which will many times exceed the one who 
has brought out every year maybe a hundred numbers. In other words, avail- 
ability is not availability. This is something that I cannot understand, how the 
board of directors of ASCAP can get away with it. Why don’t they call it some 
other name? If they don’t allow something for availability, why don’t they say 
very clearly there is no more availability for this, that or another reason, ‘‘that 
we don’t pay availability. We are not interested in the size of your catalog, in 
making your material available.” 

I don’t know if any members have paid attention to that, but that is a very 
eculiar fact which really needs clarification, and I hope that the board of directors 
ere present may say something about the principle of availability. 

Now the third question I would like to touch upon is, in the brochure-about 
classification, about distribution, there is a paragraph stating that the: music 
which is based on material generally in the public domain can be classified into 
two groups: One that has very much new material and therefore the work is 
considered as new, original work and gets 100 percent; the other way of figuring 
it is it does have that necessary material and therefore it will only get one-tenth 
of what it would get otherwise. Now who is to decide on that? 

Well, if you ask this question, they will tell you that it is the classification 
committee that decides that, and when you try to find out who is the classification 
committee, they give you a vague answer. I went to ASCAP in trying to find 
out who is the classification committee. They told me the classification committee 
of course is the board of directors. That is what is the classification committee. 
However, at a later date I understood that there is a special classification com- 
mittee. It is some people that were specially appointed. Who do you think 
those people are? They are not musicalities, they are not people who could decide 
whether the composition in question merits or does not merit to be classified as 
a new work. Those are successful business men that have no idea whatsoever, 
in the great majority, even to decide upon such questions. As a matter of fact, 
because illustration is the best thing, therefore I will try to give you an illustra- 
tion. It so happens that one of my works was performed by eight symphony 
orchestras, and I drew attention to that fact to the right party at ASCAP, who 
said, “‘It is very interesting. You give us this information. Of course, it is very 
important, otherwise it might have passed unnoticed. We might not have 
known about it.’”’ Well, I gave them this information. Then I was interested. 
I asked, ‘Well, what does it mean in dollars and cents now that you know where 
it was performed, and by whom it was performed?” It was performed by great 
artists. ‘“‘What am I going to get?” 

He said, ‘“‘That depends whether we are going to classify that as a new work or 
as a work which does not merit to be classified as a new work.” 

“Well,” I said, ‘tell me without beating around the bush how is it going to be 
classified?”’ 
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‘“‘Well,”’ he said, ‘‘on the basis of the precedents, sir, I could tell you that it 
would not be classified as a new work.”’ 

Then I brought out an example. I said, ‘Will you please tell me, my friend, 
how in the world a work composed by the Russian, Borodin, Prince Igor was 
turned into the operetta Kismet, and was the publisher of Kismet getting it as 
an arrangement or as a new work?” 

He said that of course he was getting it as a new work. 

I said, “‘Why?”’ 

“Well,” he said, ‘‘maybe he changed a couple of bars, maybe he put in new 

lyrics. 
‘I said, “But look the orchestration of the work which was performed was 
never in existence. It was never made. It was made for an instrument, and 
one of the greatest living composers made an orchestration for that, which is a 
brilliant thing.”’ 

“Oh,” he said, ‘‘it does not mean anything to us.” 

Now there you are. I ask you can you imagine anything more outrageous! 
So I think that something has to be done about it. They will not see me as a 
member of ASCAP here much longer if this is going to continue. 

I will give you another example how the interests of a member of ASCAP 
can be outrageously ruined. 

Cuorvs. Louder. 

President CUNNINGHAM. Please, order, ladies and gentlemen! 

Mr. Hagnpier. It so happened that in January 1954 a radio and television 
station called my office and said they would like to perform on the Firestone 
Hour certain of my compositions. I said, “Very well. We are members of 
ASCAP. Go ahead.” The ensuing report 3 months later was reported no 
performance, no television, no radio. All right, I said, maybe a mistake was 
made. Wait another 6 months. The same thing, no television, no radio per- 
formances. Nine months, still among the missing. Two years have passed, 
nothing. Then my legal firm, that is one of the topnotch firms—I cannot name 
it; I don’t want to name it at this point—wrote a letter to Mr. Finkelstein telling 
him that our client so-and-so, International Music Co., has a grievance: their 
works have been performed and they don’t get even an acknowledgment, 

Mr. Finkelstein does not reply to a letter like this. My firm has patience. 
They write Mr. Finkelstein again. He still does not reply. Thirdly, a telephone 
call is made to Mr. Finkelstein. Mr. Finkelstein is very busy—very, very busy. 
That is all. The fourth letter, nothing. Finally 3 or 4 months later a young 
assistant of Mr. Finkelstein’s said, ‘“Yes, yes; there are some sums due to your 
client. There really are. We don’t know if we want to tell you what they are, 
but we have it under consideration.’’ Finally, I have in my pocket, I have re- 
ceived a list of songs, in 1956 I received a list of things due to me for 1954, and it 
would be of great interest to you folks to know that I received a list of amounts 
due to me but I never received the check—never. 

Why, you will ask. Because those gentlemen, probably because of an inter- 
pretation of Mr. Finkelstein, said that although your works bear copyright 
notice, and although the United States copyright law says that if the work bears 
copyright notice they are protected for use, it does not mean anything. It just 
does not mean anything. That is the reply. I have it here, but the check was 
not sent to me. And so it goes on. 

There was one of the speakers here who was speaking in a very friendly way, 
and he said there is a certain looseness. I think that is putting it very mildly, 
and I feel that something really should be done about it now. It is not a question 
of animosity. It is not a question of trying to do something to somebody, but it 
is a question of simple justice, which is not there. Now I will use a word which is 
disagreeable to me. There is not even decency about this, and I think there is 
something wrong somewhere. I hope that what I said gives you a little food for 
though, and maybe in your decisions and in your deliberations you will take this 
into consideration. 

Thank you very much. 

Mr. FINKELSTEIN. I am sorry about this, gentlemen. I don’t know anything 
about his case. I have four lawyers on my staff. Was her name on the letter 
you got? Iam glad to check it. 

Mr. HaENpLeER. You could easily check if you consult one of your assistants. 

Mr. FINKELSTEIN. Do you know who it was? All right, I will check and try 
to find out. 

Mr. Leo Ross. I have been here several times, and tonight I have heard some 
very interesting things. 1 was somewhat shocked by the statement that if this 
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voting is equal, then the big writers will simply withdraw their catalogs. I 
had heard rumors to that effect before, but tonight Mr. Hammerstein confirmed 
it. That sort of pressure is not nice, and Mr. Hammerstein should be a little 
ashamed of speaking like that. Despite the fact that the big catalogs like 
Berlin’s, Porter’s, and Hammerstein’s are important, I don’t think all of them 
together outweigh completely the thousands and thousands, yes, hundreds of 
thousands of songs, that the individual writers wrote. If you put them on a 
scale I don’t think they will outweigh the songs of the individual writers, despite 
the great catalogs and songs of these great writers. 

I am a musician. I work in the clubs, and I have worked them for years. A 
lot of those songs have not been heard for 30 years. No one ever does them, 
believe it or not. For every hit he wrote, he has 10 flops. They are in his 
catalog the same as the hits. Just because numerically they come to a lot that 
does not them, they outweigh all of the hundreds of songs of the new writers 
and the other writers together. These few handfuls of men cannot outweigh 
the other members. It is not fair to use this pressure, and this threat to break 
up ASCAP because they have written a great number of hits. With all their 
hits, they can’t simply outweigh everybody. 

President CunningHam. I think Mr. Vogel wanted to say something. 

Mr. ApvotpH VoGEL. I didn’t want to come up here because I had just a few 
words to say, but I want to say something in defense of another standard publisher. 
I wanted to answer Mr. Haendler, but he went on to so many variances it is 
impossible to answer his questions because he did ask questions of ASCAP in 
the first place. 

I think that if ASCAP acquires the practice of paying on public-domain works, 
we are all out of luck, and I am safe in saying that the greatest part of his catalog 
is Po domain as to availability. 

happened to serve 3 or 4 years ago on an arbitration board I understand 
picked by the Department of Justice, and I think we did a good job, and the thing 
was worked out mathematically, which I understand also was accepted by the 
board. I think maybe Mr. Haendler should make a little investigation into that, 
and he will have a direct answer as to publishers’ availability. hank you. 

Mr. LENGsFELDER. Ladies and gentlemen, I am taking the floor again only 
for one reason: because my friend, Hy Zaret, said maybe rightfully that there 
were too many grievances voiced because people were involved themselves. I 
did not intend to bring this up, but this is a grievance with which I have nothing 
to do. I have no background music, I never wrote any or practically none, and 
es will see the injustices in compositions that exist in some of these rulings. 

his might be a reason why my good enemy, Mr. Gordon here, is so annoyed 
because some of these songs might be his. 

The case of background music is one of the most recent and also most flagrant 
examples where equal treatment of the members is denied. I charge that in 
addition the rules governing the use of background music set up by our self- 
perpetuating board already weighed in favor of the special group have been vio- 
lated to favor the group even more. I will tell you the details. 

Until the recent ruling in October, background (cue) music, I quote, “‘i. e., 
music used as bridges, cues, or merely background, whether written especially 
therefor or just selected from the society catalog,’’ was relegated to an unim- 
portant fraction of a point. ASCAP’s files are loaded with programs which 
showed that the songs of the special group received full credit in contrast to other 
works on the very same programs which received practically nothing. You will 
find these privileged tunes under various headings, including second theme, third 
theme, walk-ons, walkoffs, play-ons, playoffs, intraoff tags, etc. 

What surprised me most was the influence the powerhouse had over particular 
rograms which ASCAP just happens to log constantly. This was evidenced 
y the use of the same tunes day after day, week after week, month after month— 

only a few notes of each; I have the tapes at home. To the extent that the pro- 
gram sheets with the song titles were mimeographed, hundreds of thousands, if 
not millions, of dollars, have been taken from those of you who have worked hard 
and have succeeded in getting your music played everywhere. This money 
given to insiders should be returned to the members. 

Mr. Gordon, I wish to ask you, since you indulged in a few personal remarks, 
did you write a tune called, ‘‘We’re in the Money?”’ 

r. Gorpon. No. 
Mr. LENGsFELDER. You did not? 
Mr. Gorpon. No. 
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Mr. LENGSFELDER. Well, there are others, andi f anybody has the time I wish 
you would look into some of these programs, which are very easily recognizable. 
he programs are called, ‘‘Feather Your Nest,’”’ “On Your Account,” I think there 
is one “Break the Bank,” “Strike It Rich,’’ and similar programs. And do you 
know that tens of thousands of dollars can be made just by having a few notes— 
a few notes—played that hardly anybody can seesanient This is a grievance 
which I wanted to bring before the membership, and I have no personal part of it. 

Thank you. 

Mr. FINKELSTEIN. The board of appeals has asked Mr. Lengsfelder, who it 
was indicated has a special knowledge about these things, to furnish that infor- 
mation to the board of appeals, and because if he has it, it may be. Mr. Lengs- 
felder, himself, is a member of one of these panels where that information, if he 
has it, will be extremely valuable. 

Did you say this was a Fischer catalog? Were you talking about a Fischer 
catalog? 

Mr. LENGSFELDER. There are all kinds of catalogs. 

Mr. FINKELSTEIN. You mentioned the name of a publisher? 

Mr. LENGSFELDER. I did not mention any publisher. 

Mr. FINKELSTEIN. I thought you did. 

Mr. Gorpon. He said special privilege. 

Mr. FINKELSTEIN. We are just as eager as you are to find these facts. Please 
present them to the proper bodies. You have a letter from the board of appeals 
asking you to give them the special information you say you possess. 

Mr. LencsrevpER. I have this letter. 

President CUNNINGHAM. You have a date with me tomorrow at 4:30. Bring 
it up at 4:30. 

Mr. LENGSFELDER. I had this letter, but I received it only 2 days ago. I had 
no chance to answer it, but the letter will be answered, I assure you. 

President CuNNINGHAM. I have run down the list of all those who wanted to 
be heard. 

Mr. Orro Harsacu. In all of this discussion, one point to me has never been 
brought out. I think it ought to be brought out right now because it will take 
just 1 second. Nothing this society has done in the way of legislation has been 
discussed. Outside of the board here we discuss and make suggestions, all of 
which has to go to the board. Now in relation to the subject as to the weighted 
vote, in the board every man has one vote, and mine is just as good as the owner 
of the biggest publishing house in New York. 

President CUNNINGHAM. Irving Caesar. 

Mr. Cassar. It is very late, and there are very few people left. 

President CUNNINGHAM. We have still time. 

Mr. Carsar. Sometimes it is more important to address yourself to 3 or 4 
people than to three or four thousand, and I shall try to do it very, very briefly. 

I am a member of the board as a publisher. I talked before as a writer. Asa 

ublisher presumably, I being more or less of a congenial person, tactful I hope 
f should be expected to receive a very large publishers’ dividend, shouldn’t 1? 
I have been a publisher for many years, but my dividend as a publisher each 3 
months—and it is all I am entitled to—is a very minimum one. It is no secret: 
My overhead is probably $18,000 a year, and my ASCAP earnings are $5,000, so 
I have to make up $13,000 one way or another. Some years I make it up and 
some years I go into the other pocket, the writer’s pocket, and pay the difference. 

Now I am no fool either, and I watch very carefully what transpires at all 
publishers’ meetings. The writer members of the board have their classification 
meetings, and the publisher members of the board have their classification meet- 
ings, and I pride myself in having more or less of an encyclopedic memory where 
songs are concerned. Whereas I cannot remember cars, I can’t remember faces, 
I can’t remember anything else, but I do remember songs I think a little better 
than the average—even the average fellow in our business or the average pub- 
lisher. So when we go through these catalogs of these publishers around the 
board and these publishers who are not around the board—and we go through 
all of them in the course of the year—very often they turn to me for recognition 
of a title, for the recognition of a song; and at the risk of seeming immodest, most 
often I am helpful. 

I say that to indicate that in a sense I qualify. I know my business, and the 
thing that impresses me more than anything else is the disparity in the catalogs 
of what have been referred to as the 3, or 4, or 5 tycoons of the industry—and 
they are catalogwise—and the next level of catalog. There is just no compari- 
son—but just no comparison, 
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About 2 years ago we made a dry run, We did some research, We assumed 
that for a certain quarter all performances would be paid for on a strictly per- 
formance basis, point for point, no availability, no seniority. We just wanted 
to test what would happen to the catalogs of the society. [t will surprise you to 
learn that the catalogs of the so-called tycoons had been underpaid—they had 
been underpaid anywhere from $5,000 to $35,000. There were two catalogs 
that had been overpaid, They were overpaid for a very good reason, not because 
that we intended it that way, our instinet was right. They were standard cata- 
logs, catalogs that had unclear copyrights, net enough copyrights but that were 
aged in the wood, that had a certain aura about them, and those through the 
years—and it is understandable because there was a time when ASCAP needed 
all publishers, and especially needed the standard publishers, as we need them 
today; we needed them very badly in those days. They said, ‘There is no money 
AdVHOW OF very little Lo divide m 192). ‘They wil) al) be on a par. Such-and-such 
publishers belong in a class such as A, such-and-such in class B, and such-and-such 
in class C,’’ which was a very logical, and as I say a very understandable and 
reasonable thing to do in the early days of an organization, 

And talking of the early days of the organization—and that must be talked 
about, because even those who deal in contemporary world politics must go back 
to the era of Jefferson, Adams, Washington, and Monroe, in order to draw theit 
parallels, in order to draw their wisdoms, in order to draw on the experiences of 
others—let me tell you about the early days. I can’t go back to 1914, but I can 
go back to 1920. Remember that in 1914 America was a desert waste as far as 

rforming rights were concerned. Performing rights were unheard of in 1914. 

he covered wagon of publishers started this trek across the country, county by 
county, State by State—no income slipping in to keep the little office going, and 
they did it in 1915—to educate the people about performing rights; in 1916 fighting 
State laws, city laws, ordinances, taxes; unconscionable restrictions. This went 
on until 1930 or 1932 before there was any real money to divide. Now, then, what 
were these people doing? They were making fertile this desert. They took 3,000 
miles of desert, of performing-rights desert, and made it fertile, so that when seeds 
were planted there something could grow. 

Now you fellows come along, writers and publishers, with good songs—I grant 
you, good songs—and you say, ‘“‘What availability?’’ What seniority?’’ We want 
to drop our seeds, and we want the full flower of these seeds, giving no thought at 
a to the people who for 15 or 18 years kept plowing and making fertile these 

elias. 

Do you think that is a fair aside from Oscar’s talk? After all, you call it the 
American Society of Composers, Authors, and Publishers because it would be 
awkward to call it American Society of Songs. There is no composer, author, and 
publisher as far as ASCAP is concerned. There is the song. The song wears the 
pants. The song has the power. It either lives or dies, or has a brief day in the 
sun. Unfortunately, most songs have very brief days in the sun. 

Now, then, would you take the valuable standards—those standards that make 
ASCAP alive, those works that Oscar Hammerstein was referring to, they are 
the very things, the reservoir, the very valuable repertoire that radio stations 
want, that television wants, that all users of music want—would you weigh them 
in the same scale as the song that came out yesterday and dies tomorrow? 

Let me give you an example. When I was on the writers’ classification com- 
mittee as a member of the board, we tried to adjust income to some extent. It 
was not as Pinky demonstrated it on this chart today, possibly because a fellow 
who had a song did not move with it from D to C, because in the first place we 
seldom demoted. We didn’t have the heart to demote. The fact is we didn’t 
have the heart to demote, so we seldom demoted. So we said if a fellow had 2 or 
3 songs, and they kept alive, or they showed some vitality the following year, 
then we promoted him, but that seldom happens, yet we thought more income, 
some reward, should go to the fellow. It was my plan that inaugurated the 
bonus system, and we took 10,000, or whatever it was in those days, or 15,000, 
and we divided it each quarter among x number of songs that had their brief little 
niche, and there was quite a little income due to the person. Three or four years 
later this very person came into the room and said, ‘But I had a big hit in 1933, 
and I had a half hit at the end of 1933, or the beginning of 1934, and I am still in 
the same class. You even gave me a bonus.”’ So we would try to expound this 
theory of reservoir, the difference between the standard, the song that lives 
without being plugged, without extracurricular activity, the song that lives 
because it deserves to live, and the song that lived for a short period, because it 
was given a shot in the arm, legitimate or illegitimate—a shot in the arm. So we 
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would take his song that got the bonus in 1933—1 did this once with 50 songs 
to be prepared for the meeting—we went to 1935 and said, ‘‘But your song that 
had 50,000 performances in 1933 only had 200 performances in 1935. Now we 
will go to 1936, your song had only 100 performances. Do you think you should 
have been promoted and stayed in that class for these 4 years because you had a 
song on which you received a bonus?” 

My friends, not even the Department of Justice is insensitive to this type of 
thinking. They realize, the whole world realizes, the difference between art 
and art. It is very difficult in the atmosphere in this room to differentiate between 
vanity, personal frustration, and an honest desire for improvement, for construc- 
tive criticism, and it is not conducive, as I say, at this late hour to a long exposition. 

I want to close my remarks by again reminding our board that I feel there 
have been many errata made in the course of the evening. Since in your wisdom 
or lack of wisdom you have decided that these minutes will go to anyone who 
has the price to pay—and we will make it as modest as we can—the minutes 
will be available, I say that we must make sure, Mr. Cunningham, that there 
w))) be a ful) answer made to any error that arose in any of the speeches made 
here tonight. 

Thank you very, very much. 

Mr. Fox. Lwould like to ask a question of you. You mentioned here that as a 
publisher you were getting only a few dollars’ income each year—a comparatively 
few? 

Mr, Cassar: That is right, 

Mr. Fox. I assume as a writer you are getting a much greater income? 

Mr. CarEsarR: Tremendous. 

Mr, Fox, I assume largely because of “Tea for Two’? 

Mr. Caxsar: Tremendous. 

Mr. Fox. May I ask you then this question, Mr. Caesar: Why is it that you 
are on the board of directors as a publisher member instead of being on the board 
as a writer member? 

Mr. Carsar. I will answer that question very simply. Because there was a 
6 months’ period or a year’s period when I was no longer a member of the board 
as a writer. I had been in the publishing business, and the publishers thought 
that I would be an asset because, as I think I told you, I do know something about 
my music business, and I think I have made a very good publisher member. I 
am sorry that I am not a successful publisher, but I think as far as being a publisher 
member of ASCAP, I am a successful publisher. 

Now the other question that might arise in your mind—and I don’t want 
anyone to walk away with the misconception that whereas as a publisher I may 
be in-left field, as a writer I make most of my income from the songs I publish 
because that is not so—most of my very good songs are with Herman Starr’s 
Co., Musie Publishers Holding, some with MGM, and some with Chappell. That 
is why there is a disparity in my income, but I have no complaint, and incidentally 
I might tell you that if it were a question of my wanting to be paid for kudos, 
for good effort, or for good intention, my songs on safety are sung by 11 million 
children in the schools each week, and unfortunately they are not played on the 
radio. 

Just one more thought; a little error I want to correct. You assume that the 
songs of the big tycoons that are played on the networks are not played on the 
independent stations. What makes you think that if we spend all of our money 
logging the independent stations only the songs of the small publishers would 
be heard? The ratio would be the same. You would wind up after the sam- 
pling—don’t shake your head, Hans—the same. It would have to come out 
that way. You know how to count. I will tell you what I will do. I will log 
any station vou like, and I will bet you on an average the ratio comes out precisely 
as it comes out on the networks and favors the bigger publisher more than the 
smaller publisher, even on the independent station. 

My deen friends, great songs are great songs. Write great songs; publish 
great. songs. 

Mr. Gorpon. I am very tired, but I want to make a few passing observations. 
They will be very short, just a few observations, as to what hit me tonight. 

First of all, the Pinky Herman plan about the seniority, permanent seniority, 
I think is a dizzy idea because that is depriving the young writer of money in order 
to do that: Let your top seniority govern; that will be your seniority forever. 
You have to immediately set aside that much money to take care of those seniori- 
ties, and the ratio will affect the little, young guy that is starting to write, so that 
is hurting him immediately. 
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The weighted vote is just as ridiculous. Mr. Hammerstein said it so well there 
is no sense going into it by stressing it, but the boy who hits a home run on the ball 
park in the backlots is still not Mickey Mantle. He does not get for hitting 
that home run what Mantle does, and mind you, they both hita homerun. The 
weighted vote has to be looked at that way too. Just the same, I am not going to 
make the comparison with the United States Steel or the stockholders, which is 
very natural. You have written songs through the years. You have written 
more and more. If those songs are not the kind of songs that are played tomorrow 
and are not played next year, the value is not great. 

Let us take people here that blame ASCAP for not being lucky, fortunate, or 
good musicmen, like Mr. Glurtz, he has not had any hit songs, he has not published 
any hit songs. Don’t blame ASCAP you have not been lucky or you have not 
been a good, shrewd music picker. ou get paid just the same as the other 

ublishers get paid, for the performance of that song, but if you have not been 
ucky enough to have that hit song, don’t blame ASCAP. ASCAP has nothing 
to do with it. You are just a bad song picker. While Mr. Glurtz has not had 
= hit songs, other fellows have had a lot of songs. 
he weighted vote can’t be replaced. Take any big corporation, if it is just a 
corporation, how many shares of stock have you got? A lot of ASCAP is not 
only the amount of songs but the quality of the songs. Will they be played 
tomorrow? Some of the crazy songs that have a life of 6 weeks, nobody will hear 
them again afterwards, but if they play it after the song pluggers start visiting, 
the song pluggers should really get the money. If he takes this one’s wife out, or 
does favors for that one, or works half the night, he should be paid the money 
because it is not your song that deserves it, and they are playing stinking songs. 
If they play it a year from now, not because somebody is working on it, or some- 
body is being entertained, or somebody is taking a wife out, but it is being played 
because it is a great song, that is a valuable addition to the repertoire. It is that 
great song that keeps adding and adding and mounting and giving you more 
stock in that corporation, and it is that stock, that song that votes, not the 
individual. 

Mr. Topras. May I just say afew words? Your name is what? 

Mr. Gorvon. Mack Gordon. 

Mr. Tosras. Mack Gordon has had some big hits, but that stomach of his I 
can’t even recognize who it is. [Laughter.] 

It is late, ladies and gentlemen. I don’t want to stop anybody. I want to say 
this before we do close. I want to say to Hans and to you gentlemen here, please 
believe me I am going to say it very honestly, I am very happy that you are up 
here. I am very happy you can have the floor as often as you want. I think that 
is the way tl is society was meant to be run, and I hope that as long as we have a 
society you .ellows will, if you have an honest beef, come up here, because nobody 
denies you that right. If you are right, I am the first one and I know a lot of 
writers will stick with you. Please believe me. I have known your father a long 
time, Fred, as a mighty fine man. 

I want to thank in particular a man with more patience than the patience of 
Job, a man who in my estimation is really one of the greatest presidents we have 
had in this organization—and I have been in it for 33 years—Mr. Paul Cunning- 
ham. [Applause.] I have never seen a man so honest, a man so fair with every- 
body, I don’t care who it is, and a man not afraid to call a neighbor’s shot. 

Ladies and gentlemen, if you will allow me this privilege, I have closed many 
SPA meetings, maybe you will allow me to say goodnight before my wife divorces 
me. I will be very happy to close this one, it is twenty-five to two. May I have 
a motion to adjourn? 

President CUNNINGHAM. Just a minute, in deference to our very illustrious 
counsel—just wait, Irving Ceasar, and those people at the door, will you please 
wait a few minutes—our good friend, Judge Pecora has asked me to give him the 
floor for a few minutes in summation. Judge Pecora. 

Judge Precora. I realize how late the hour is. I have enjoyed many of the 
things that happened here. I have been considerably enlightened by some of the 
things, somewhat confused by others, but all told the meeting was a fine demon- 
stration of the processes of democracy in action. While Paul might have shown 
more patience that I would have shown wielding the gavel, I think he is to be com- 
mended for it. (Applause.) But I asked Paul to give me just 3 or 4 minutes be- 
fore he called the meeting to be adjourned. There have been some words spoken 
here in criticism of certain individuals. I hold no brief for anybody who is a 
member of ASCAP, regardless of his economic standing in ASCAP, but I have 
heard words of criticism uttered here on this floor tonight about Herman Finkel- 
stein. 
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It is about 6 years, it will be in March, since I resigned from the bench and 
assumed a place again in the private practice of the law, and my relations, < 
professional work, put me at every meeting of the board of directors of ASCA 
since March of 1951. I want to say that every one of the 24 members of that 
board, whether he be a writer member of a publisher member makes no difference, 
I have sat there throughout all of these board meetings in the last 6 years with 
only two exceptions, which I missed because of illness, and I never saw the slightest 
evidence of any favoritism being displayed in the decisions made by the board 
upon any question that came before it. The so-called tycvons expressed views, 
as did every other member of the board that wanted to express views, and there 
were very frequently very sharp divergences of opinion—honest differences of 
opinion—among these 24 men, which is a healthy thing, and the ultimate decisions 
were always arrived at on the basis of logic and reasoning—the logic and reasoning 
that was given expression to by every one of the members of the Board. 

That is one thing that has impressed me throughout all of my relationship with 
ASCAP: the very high caliber and independence of judgment of each of the 24 
members of its board. 

Now I don’t know whether Herman here is going to thank me for what I am 
now about tosay. Everything I am saying now is entirely upon my own impulse, 
upon my own initiative. During this 6-year period my work has naturally brought 
me frequently into the closest kind of collaboration with Herman Finkelstein in 
solving the many legal problems that confront the society—and they are indeed 
many. The variety is a tremendous one, and takes us into all of the courts, 
State and Federal. There is a tremendous amount of detailed work that attends 
the handling of the legal interests of ASCAP because of the great variety of these 
problems. They are scattered all over the country. Ladies and gentlemen, I 
have been a member of the bar for close to half a century, and during that time 
I was for 12 years the chief assistant district attorney of New York County, and 
I was for 16 years a judge of our supreme court. I mention that only for the 
purpose of indicating that I have had an experience in the legal profession that I 
think has given me a special aptitude for judging the professional worth of another 
member of the bar. 

We never will find perfection in the work of any human being. It never has 
been done, and it never will be done, because of the inherent fallibility of human 
beings, so any of you or any of us who ever looks for perfection in the work of 
anybody, I don’t care who it is, will look in vain. You have got to judge a man 
by weighing all of the things he does. All persons are bound to make a mistake 
here and there. Nobody’s judgment is infallible, as I said a moment ago, and the 
best of lawyers and the best of judges make mistakes, but they are honest mistakes, 
and I want to say as my last word at this meeting, my friends—and I am talking 
to you as friends—that from all my experience at the bar in the various spheres in 
which I have acted at the bar, or on the bench, or as a prosecutor, I have not the 
slightest hesitancy in saying from my observation of the kind of painstaking, 
conscientious service that Herman Finkelstein to my knowledge has rendered 
this society, that the society is indeed fortunate in having him available as a 
counselor. 

President CunninaHaM. There is a motion to adjourn. It is now quarter of 
two. Thank you, ladies and gentlemen. 

The following are answers to statements made by members whose names have 
been marked with an asterisk at the place in the minutes where they first appear. 

Mr. Haendler (pp. 6-7, 153-159).—Mr. Haendler states that he wrote four 
letters to Mr. Finkelstein, which were not answered, and that he has not received 
payments to which he is entitled and which he was told were due him. _ 

Facts: Mr. Haendler wrote to the publishers classification committee rather 
than to Mr. Finkelstein. 

His letter to the publishers classification committee was dated December 13, 
1955 (copy attached as No. 1). He received a full and prompt reply from Mr. 
Murray dated December 16, 1955 (copy attached as No. 2). 

His attorneys wrote one letter to Mr. Finkelstein in March 1956. They were 
referred to one of his associates, Mr. Bernard Korman, with whom they conferred 
in May 1956. 

The last letter on the subject was written by Mr. Murray to Mr. Haendler on 
August 21, 1956 (copy attached as No. 3). No reply to that letter had been 
ane from either Mr. Haendler or his attorneys prior to the meeting of January 
3, 1957. 

We have just been advised by Mr. Haendler’s letter of February 14, 1957 
(copy attached as No. 4), that copies of his copyrighted arrangements have now 
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been deposited in the Copyright Office and credits will therefore be released in 
accordance with the society’s distribution rules. 

Mr. Haendler asked that something be said about the principle of availability. 

As hereafter noted, there is attached as No. 5 a copy of the publishers classifica- 
tion committee's letter to all publisher members, dated October 10, 1952, explain- 
ing how seniority and availability credits are computed. A copy of this letter 
was furnished Mr. Haendler with Mr. Murray’s letter of December 16, 1955, 
copy of which is attached as No. 2. In addition, there is attached as No. 6 a 
copy of the decision of the board of appeals in the appeal of Charles N. Daniels, 
Inc. re ‘Moonlight and Roses,’’ dated August 1955, copies of which were previously 
sent to the membership on August 22, 1955. 

This decision of the board of appeals is being appealed to a panel consisting of 
Joseph A. McDonald, impartial chairman; David Dreyer, representing the 
appellant; and Jack Bregman, representing the publishers classification committee. 
When a decision is rendered by the panel, copies will be available to the member- 
shiv. 

Mr. Freedman (pp. 67—75).— Mr. Freedman’s claims for the most part are under 
review by the board of appeals and therefore will not be commented on here. 
When a decision is rendered, copies will be available to the membership. 

With respect to participation in the seniority and availability funds, such 
participation is computed on a purely mathematical basis and is not subject to 
evaluation by members of the board of directors or any other individual. Every 
publisher member of the society receives royalties on the same basis, i. e., 55 
percent for current performances, 30 percent for availability, and 15 percent for 
seniority. 

A copy of the publishers classification committee’s letter to all publisher 
members, dated October 10, 1952, explaining how seniority and availability 
credits are computed, is attached as No. 5. 

Mr. Freedman referred to a proposed amendment submitted by Mr. Lengs- 
felder and Alec Templeton, Inc., which he said the membership had never heard 
of because the board of directors refused to allow it to be discussed. 

Mr. Cunningham advised Mr. Lengsfelder and Alec Templeton, Inc., by its 
representative, Mr. Freedman, that the board of directors had not approved their 
proposed amendment and called attention to article X XI which provides that a 
proposed amendment may be brought before the general membership without 
the approval of the board of directors if 15 percent of the writer or publisher 
membership, as the case may be, request consideration of the proposed amend- 
ment by the general membership. A copy of Mr. Cunningham’s letter, dated 
November 12, 1956, is attached as No. 7. 

Mr. Lengsfelder (pp. 76-9, 161-3).—The society’s radio survey includes all 
performances over the four national radio networks (ABC, CBS, NBC, and 
Mutual) and samplings of performances on local stations. These performances 
2arn a credit for each station in the network, except that performances (other than 
symphonic performances) on a sustaining network program are assigned a network 
credit for three stations regardless of the number of stations on the network. 
Additional credits are assigned if the program appears in the society’s sampling of 
local programs (see infra). Credits for works performed more than once on a 
single program, themes, jingles, copyrighted arrangements of works in the public 
domain, works of longer than 3-minute duration performed on other than dance 
programs, background, cue and bridge music and performances in programs con- 
taining more than eight compositions per quarter hour, are assigned in accordance 
with the respective plans of writer and publisher distribution, copies of which are 
attached as Nos. 8 and 9. 

The samplings of local performances are made as follows: 

Each day throughout the year, a group of 50 stations, widely scattered through- 
out the country, is sampled for a period of not less than 3 hours for each station. 
An estimated 1,500 to 1,700 stations are thus sampled in each quarter of the year. 

Each performance thus sampled earns credits as if it had been performed on a 
network of 20 stations. 

With respect to television, the society’s survey includes all performances over 
the three national networks (ABC, CBS, and NBC) and samplings of perform- 
ances on local stations. 

These performances earn credits for writers on the same basis as radio net- 
work performances, except that the credits earned are multiplied by 3. For 
publishers, the credits earned depend on whether the program is a night com- 
mercial rate program (1 credit), any other commercial rate program (75 percent 
of 1 credit) or a sustaining program (50 percent of | credit); except for these 
factors, credits are earned as in the case of writers. 
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The samplings of local performances are made as follows: 

Each day throughout the year, a group of 23 stations, widely scattered through- 
out the county, is sampled for not less than 3 hours for each station. Seventy-two 
stations are thus sampled in each quarter of the year. 

Each performance thus sampled earns credits as if it had been performed on 
a network of 20 stations, and the credits thus computed are multipled by 3, as 
in the ease of television network performances, 

The society also receives reports of local radio and television programs from 
certain individual stations which are logged on a 100 percent basis. Performances 
on these stations earn credits on a unit basis, that is, they receive a credit equal 
to a performance on only one station. 

In addition to the question raised by Mr. Lengsfelder as to the society’s sur- 
vey, which is answered above, he raised a question concerning the award of credits 
for performances of background music. Mr. Freedman, representing Alec 
Templeton, Ine., raised the same question. As noted with respect to Mr. Freed- 
man’s claims on behalf of Alec Templeton, Ine., the matter of credits awarded to 
background musi¢e is under review by the board of appeals. Mr. Lengsfelder 
was invited to submit in writing to the board of appeals all evidence in his posses- 
sion on the subject. When a decision is rendered copies will be available to the 
membership. 

Mr. Young (pp. 124-8).—Mr. Young asked whether the articles of association 
could be amended by a two-thirds vote of those present at a general membership 
meeting. Mr. Finkelstein said he did not have the old bylaws with him but 
would check and answer that question. That has now been done. 

The articles of association in effect in 1940 contain the following provision with 
respect to amendments: 


“ARTICLE XXX--AMENDMENTS 


‘These articles may be amended by a vote of two-thirds of the members present 
at any meeting of the society held for the purpose of voting on such amendment.”’ 
[Italic added.} 

The answer to Mr. Young’s question is, therefore, that the articles of association 
in 1940 could not be amended by a vote of two-thirds of the members present at a 
general membership meeting, unless the board of directors called the meeting for 
that purpose. The articles could be amended by a vote of two-thirds of the 
members present at a meeting called by the board of directors for the purpose of 
voting on a proposed amendment. 

The relevant provisions of the articles in effect in 1940 and the present articles 
of association are set forth as noted below. It should be noted that under the 
articles in effect in 1940, the refusal of the board of directors to call a meeting for 
the purpose of considering a proposed amendment had the effect of a final veto. 
Under the present articles a proposed amendment may be brought before the 
membership if 15 percent of the publisher membership or of the writer member- 
ship, as the case may be, request that such proposed amendment be brought 
before the general membership for discussion and approval. The provision in 
the articles in effect in 1940 and at the present time appear side by side in attach- 
ment No. 10. 

DECEMBER 13, 1955. 
PUBLISHERS CLASSIFICATION COMMITTEE, ASCAP 
575 Madison Avenue, New Yark 22, N. Y. 

GENTLEMEN: I have joined your society in January 1953 in the belief that my 
copyrighted works would be protected you and that my outstanding contribu- 
tion to the publication of serious music in the United States would be recognized by 
you. 

I regret to state that since then I received ample proof that neither of the above 
legitimate expectations has been fulfilled. 

Through license to you of my rights, I deprive myself of a possibility to benefit 
from direct negotiations with radio and television stations and concert performers. 
To give a vivid illustration of your neglect to protect my interests, I will cite 
only one instance—the performance by a national radio and television network 
in January 1954 on the Firestone Hour of an aria from ‘“‘La Boheme’’ in the 
English translation by Marion Farquhar. The network obtained the music 
from us but I never heard from you regarding this performance and never received 
any credit for it. 

Numerous works of mine are performed by various stations, among them 
WQXR but again I have never received any credit. 
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Of the many hundreds of my copyrighted works, a considerable number is 
used by various radio stations but apparently you do not keep any record of such 
performances, or satisfy yourself with statements of the performing stations 
that the works are in public domain. Apparently the lack of credit to me is caused 
by your failure properly to police the statements from the radio stations which 
disregard or are unaware of your rules with respect to performances of copy- 
righted editions of works otherwise in public domain. 

Before joining the society, I was assured that consideration would be given 
to the scope of my catalog from the point of credits for availability. However, 
you have changed this principle some time after I became a member and made a 
tie between availability and credits received for performances. I feel that it is 
unfair that you do not show appreciation of availability when it comes to a 
catalog like mine, containing many hundreds of copyrighted items of the highest 
standard. Certainly you derive benefit by inclusion of my catalog in offering it 
to numerous radio and television networks. 

There is no doubt that you have not fulfilled your contractual obligations 
toward me, and unless you agree to offer a compensation for the past and to take 
the necessary steps to improve matters in the future, I am handing you my 
immediate resignation. 

Very truly yours, 
A. W. Haenpier, International Music Company. 


DECEMBER 16, 1955. 
A. W. HAENnDLER, 


International Music Co., 
509 Fifth Avenue, New York, N. Y. 


Dear Mr. Haenvuer: Your letter of December 13, 1955 was read to the 
publishers classification committee. 

They have asked me to advise you that credits on works that are protected 
arrangements of works in the public domain are withheld until such works have 
been registered for copyright in the United States Copyright Office. 

I believe the works that you wrote about are in the above classification and as 
soon as we are advised of the necessary registration in the United States Copy- 
right Office, we will be happy to release the credits to your company. 

With respect to the question of availability, I am enclosing a copy of a letter 
of October 10, 1952, which explains the computation of the availability accruing 
to the publishers’ repertoire. 

Sincerely yours, 
AMERICAN Socrety oF COMPOSERS, 
AUTHORS, AND PUBLISHERS, 
(Signed) Ricnarp F. Murray. 


Avueoust 21, 1956. 
A. W. HAENDLER, 
International Music Co., 
509 Fifth Avenue, New York, N. Y. 

Dear Mr. HaENDLER: We have had some correspondence concerning credits 
being held in abeyance of copyrighted arrangements of works in the public domain 
and your attorney has been in touch with our legal department concerning the 
matter. 

The society’s general attorney, Mr. Finkelstein, is out of town for several weeks 
and has suggested that I write to you rather than delay the matter until he returns 
and can get in touch with your attorneys. 

If you refer to my letter of December 16 you will find that I advised you on 
that date that your letter of December 13 had been read to the publishers classifica- 
tion committee. I informed you in my letter that the committee had adopted a 
rule that credits on copyrighted arrangements on works in the public domain are 
to be held in abeyance until such works have been registered in the copyright 
office after which time they are released and payments made. 

Enclosed is a list of works for which our program department advises credits 
are being held in abeyance. As soon as any of these have been registered in 
Washington, the credits will be released in accordance with the foregoing rule. 
I assure you that International Music Co. has received the same treatment with 
respect to copyrighted arrangements of public domain works as all other publishers. 

Sincerely yours, 
AMERICAN Society or ComMPposeRS, AUTHORS AND PUBLISHERS, 
Ricwarp F, Murray. 
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International Music Co. 


Credits 
Title and code No. Quarter in which credits accrued held in 
abeyance 
08 00795-1000-I—Che Gelida Manina, G. Puccini... .|{7RY0y St auartis J04----------0----- oe 
Comets M’Est Doux De Revoir La Place, Radio, quarter 2056.3 con. esses 39. 80 
. Godard. 
10 00116-7500-4—Jesu, Du Bist Mein, J. 8. Bach._....- ae ——_ = caceetreniibegrabiectnten eit 
’ Ry | eee ; 
13 01320-8000-8—Mimi’s Farewell, G. Puccini........- {Radin is Sede tac a 
13 01604-3000-0— Minuet, G. Valensin..............--- Pig We MON BUD. os cidinmorinnankitentl 52. 20 
rao. Sul Primo Albore, La, Radio, 4th quarter 1954................ 4. 40 
° va ° 
19 ane eon (No. 4in G minor), Bendetto |_.._- GG. cide Sie was Bae 33. 00 
arcello. 
19 02050-6000-6—Sonata (in B flat), W. A. Mozart._... Radio, 3d quarter 1955. ........-...... 13. 20 
22 00194-5000-0— Vieni O Mio Diletto, A. Vivaldi... --. Radio, 4th quarter 1954... ............. 4.40 
Total 


INTERNATIONAL Music CoMPANY 
509 Fifth Ave., New York, N. Y. 


PUBLISHERS OF DISTINGUISHED EDITIONS 


Fesruary 14, 1957. 
ASCAP, 


575 Madison Ave., 
New York, N. Y. 

GENTLEMEN. Referring to the credits due us which you are holding in abey 
ance, the following are the copyright registration numbers as they appear on 
your list: 

Ep 104136 

Ep 104134 

Ep 104144 

Ep 104135 

Ep 104147 

Ep 67193 5 Dec 52 

Ep 104146 

A 268788 

Ep 67193 5 Dee 52 
Very truly yours, 

INTERNATIONAL Music CoMPANyY. 





AMERICAN Society oF ComMposEeRS, AUTHORS AND PUBLISHERS, 
575 Madison Ave., New York, N. Y., October 10, 1952. 

To Aut PupitisHeER Mempers. The Publishers Classification Committee has 
approved an automatic plan of distribution with respect to seniority and availa- 
bility. 

The enclosed check, which includes the usual distribution of the 55 percent 
performance fund, also gives effect to the new plan with respect to seniority and 
availability, which is as follows: 

Seniority: This fund is to remain at 15 percent as at present, the computation 
of the pro rata seniority credits for each publisher to be made as follows: 

Performance credits to be accumulated for the last 5 calendar years. From 
this total the quarterly average for the 5-year period (20 quarters) is to be estab- 
lished and this average multiplied by the number of quarters of membership 
(calculated up to the month of July preceding the current distribution) will be 
the total seniority points of the publisher member. The seniority of new pub- 
lishers of less than 5 years will be the accumulation of their performance credits. 

Availability fund: This fund to be continued at 30 percent, as at present, the 


computation of the pro rata availability credits for each publisher to be made as 
follows: 


24463—58——39 
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(a) Performance credits to be accumulated for the last 5 calendar years, except 
as to new publisher members, whose accumulation will be for the period of their 
membership. 

(b) From the established totals of (a) there will be deducted the total perform- 
ance credits of any compositions appearing in the society’s survey for the first 
2 calendar years. 

(c) The resultant total, that is (a) minus (b) above, will be the availability 
credits for each publisher member. 

In order not to create too great a dislocation because of the adoption of the 
above plan, it was decided that assuming the society’s income does not fall below 
that received for 1951, the following safeguards will apply: for the first year 
(that is until October 1953) publisher members will receive quarterly on the new 
basis from the combined seniority and availability funds, not less than 80 percent 
of what they received for the average quarter in 1951 from those funds; for the 
second year (commencing with the October 1953 distribution) they will receive 
not less than 70 percent of what they received in 1951, and for the third year they 
will receive not less than 60 percent of the 1951 figure. Thereafter the plan will 
be fully operative without any adjustments with respect to the amounts received 
in 1951. 

Sincerely yours, 
American Society of Composers, Authors and Publishers, 
PUBLISHERS CLASSIFICATION COMMITTEE. 

P. S.—Seniority credits shown on check voucher as “‘1’’ indicates credits from 
1 to 1,000; shown as ‘‘2”’ indicates credits from 1,001 to 2,000; shown as “3”’ indi- 
cates credits from 2,001 to 3,000; * * * shown as ‘11”’ indicates credits from 
10,001 to 11,000; * * * shown as “200” indicates credits from 199,001 to 200,000, 
and so forth. 

Availability credits shown or check voucher as “1” indicates credits from 1 to 
100; shown as ‘‘2”’ indicates credits from 101 to 200; shown as “3’’ indicates 
credits from 201 to 300; * * * shown as ‘“‘11’’ indicates credits from 1,001 to 
1,100; * * * shown as ‘‘200”’ indicates credits from 19,901 to 20,000, and so forth. 





BEFORE THE BoARD oFr APPEALS 
OF THE 


AMERICAN SOCIETY OF COMPOSERS, AUTHORS AND PUBLISHERS 


’ 


APPEAL OF CHARLES N. DANIELS, INC. RE ““MOONLIGHT AND ROSES,’ DECISION 


Appearances: For appellant Charles N. Daniels, Ine.: Lew Dreyer, Esq. 
For publishers classification committee: Bernard Goodwin, Esq. Also present: 
Herman Finkelstein, general attorney of the society. 

This appeal involves an interpretation by the Publishers Classification Com- 
mittee of the following rule announced to the publisher membership of the society 
on October 10, 1952, in a letter accompanying the checks for the third quarterly 
distribution of that year: 

‘Availablity fund: This fund to be continued at 30 percent, as at present, the 
computation of the pro rata availability credits for each publisher to be made as 
follows: 

(a) Performance credits to be accumulated for the last five calendar years, 
except as to new publisher members, whose accumulation will be for the period 
of their membership. 

(b) From the established totals of (a) there will be deducted the total per- 
formance credits of any compositions appearing in the society’s survey for the 
first 2 calendar years. 

(ec) The resultant total, that is (a) minus (b) above, will be the availability 
credits for each publisher member. 

“In order not to create too great a dislocation because of the adoption of the 
above plan, it was decided that assuming the society’s income does not fall below 
that received for 1951, the following safeguards will apply: for the first year (that 
is until October 1953) publisher members will receive quarterly on the new basis 
from the combined seniority and availability funds, not less than 80 percent of 
what they received for the average quarter in 1951 from those funds; for the second 
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year, (commencing with the October 1953 distribution) they will receive not less 
than 70 percent of what they received in 1951, and for the third year they will 
receive not less than 60 percent of the 1951 figure. Thereafter the plan will be 
fully operative without any adjustments with respect to the amounts received in 
1951.” 

The composition involved is ‘‘Moonlight and Roses” written by Charles N. 
Daniels and copyrighted on January 10, 1925. Appellant Charles N. Daniels, 
Inc. represents that it has acquired the rights for the renewal period commencing 
January 10, 1953, from Mr. Daniels. 

The performance credits for the last 5 years of the original term of copyright 
will continue to be a factor in computing the original publisher’s availability rating 
on a diminishing basis over a 5-year period under that part of the rule quoted 
above, which states that for this purpose performance credits are ‘‘to be accumu- 
lated for the last 5 calendar years.’’ Credits for performances commencing as of 
January 10, 1953, are being tabulated for availability purposes as part of the cata- 
logue of Charles N. Daniels, Ine. 

The representative of the publishers classification committee stated that ac- 
cording to the 1952 ruling, the appellant will get full availability credit for per- 
formances each year for the 28 year term of copyright renewal. Computations 
will be on a 5-year basis as explained above. Each year’s performance credits for 
the renewal period will be included in appellant’s availability rating for a 5-year 
period. 

Appellant argued that the publishers classification committee incorrectly inter- 
preted its 1952 rule; that if it was correctly interpreted, it was illegal and in con- 
flict with the copyright law. 

We do not feel qualified to pass on the legal questions, the only question which 
we may properly consider, therefore, being whether the 1952 rule was correctly 
applied in this case. We find that it has been correctly applied and that the ap- 
pellant, the present copyright owner of the song in question, is being accorded 
full availability credits for the entire 28-year period. 

We are assured by the society’s general attorney, Herman Finkelstein, that the 
rule is valid and does not contravene any law. 

We recommend that the members of ASCAP be informed in detail, as to the 
practice presently employed by the publishers classification committee in the 
matter of accruals in computing the distribution of the availability fund. This 
may be done by distributing copies of this decision with such additional matter, 
such as examples, as may be considered appropriate. 

The decision of the publishers classification committee is unanimously affirmed. 

Boarp or APPEALS 
ABEL BaxErR, Chairman 
Joseph A. Fischer 
Fred Fox 
Douglas Moore 
John Redmond 
Joseph H. Santly 

August 1955. 


NOVEMBER 12, 1956. 
Mr. H. J. LENGSFELDER, 
27 Montrose Road, Scarsdale, New York. 
Avec TEMPLETON, INC. 
10 East 43d Street, New York, N. Y. 
Attention: Mr. Guy Freidman, vice president. 

GENTLEMEN: Your letter of November 2 has been presented to the board of 
directors. In your letter you propose that article X XII of the articles of associa- 
tion be amended by the addition of the following provision: 

“No director shall receive any protection under this Article for any action of 
any kind that he may have taken or may hereafter take in changing the distri- 
bution of royalties, if such change has benefited the director of his firm at the 
expense of the majority of the membership.” 7 

After careful consideration pursuant to the provisions of article X XI, sub- 
division (a), the board disapproved the proposed amendment. 

The members of the classification committees do not act as individuals in 
determining distribution formulae. They act in a collective capacity. 
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I call your attention to that article which reads as follows: 


“ARTICLE XXI—AMENDMENTS 


“‘(a) All proposed amendments to the articles of association may be brought 
before the general membership at the general annual meeting or the general 
membership meeting or before any ene meeting of the general membership 
called by the board of directors for that purpose, provided that a written copy 
of such proposed amendment shall have been submitted to the board of directors 
at least 8 days in advance of such meeting. 

“If, however, the board of directors shall disapprove of such proposed amend- 
ment, the same shall not be brought before the general membership for action 
unless the same shall have been or shall thereafter be requested by 15 percent 
of the publisher membership or of the writer membership, as the case may be, as 
provided in article X VII hereof.’’ 


Very truly yours, 
PauL CUNNINGHAM, President 


AMERICAN Society or Composers, AUTHORS AND PUBLISHERS, 
575 Madison Ave., New York, N. Y. 
December 27, 1956 
No. 6936 

To Att MemsBers: Enclosed is the revised plan of distribution effective as 
of January 1, 1957. There are several changes, some of substance and others in an 
endeavor to make the plan more specific. 

In particular, your attention is called to the change in paragraph I which 
advises the membership of the current practice relating to national radio network 
sustaining programs. It is pointed out that in addition to the credit for three 
stations assigned to such network programs, additional credits will be given if 
the programs are picked up in the society’s local station survey. The additional 
credit will be the same as that given for programs of local origin—at the present 
time the equivalent of a performance on 20 stations. 

Paragraph VIII of the previous plan which related to performances of motion 
pictures on television has been eliminated. Such programs in the future will 
receive the same treatment as other programs. Incidentally the number of local 
television stations included in the society’s survey has been substantially in- 
creased. 

In some parts of the plan provision is made for a review by the classification 
committee if there is a question about the category in which a particular composi- 
tion or a particular use should be placed. This is now taken care of by a new 
paragraph IX. 

The credits for background, cue and bridge music have been substantially 
revised. You will find this revision in paragraph VI. 

Sincerely yours, 
Paut CuNNINGHAM, President. 


PLAN OF WRITER DISTRIBUTION 
EFFECTIVE JANUARY 1, 1957 
(See covering letter) 


Allocation to respective funds: Percent 
NS i inten ail whit ae ddnd~ sWien aes 20 
OE EEE OE SE 30 
enna ache it irda nee hannedtivws demeansh oh rae 30 
I a eS sh sce wale Bows ie me 20 


I. In determining performance credits, except as otherwise hereinafter specif- 
ically provided to the contrary, the following values are to be given for the initial 
performance on a program: 

a. Performance on all programs except network sustaining programs—1 point 
(100 parent) 

b. Performances on radio network sustaining programs, other than those covered 
by the succeeding paragraph ‘“‘C,”’ irrespective of the number of stations on the 
network, are to be given a value equal to a performance on a radio network of 
three stations. If such a program appears in the society’s local station survey, 
performances on such program will be given the same credit (in addition to the 
foregoing) as is given on local programs appearing in such survey, 
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c. Performances on sustaining premean consisting of concerts by symphony 
orchestras on national networks which are presented as a genuine contribution to 
the culture of the nation are to be given a value equal to a performance on a radio 
network of 44 stations. 

Note: Where a composition is performed more than once on a single program 
additional credit of 10 percent of the value otherwise assignable to the additional 
performance shall be given for each such additional use. 

An entire period of broadcasting which is presented by the same dominant 
personality or under substantially the same title, or as a single show with different 
parts, shall be deemed to be a single program even though it consists of separate 
segments. 

iL Theme songs—For the purpose of allocating credits to theme songs, all 
uses of a theme song shall be credited as follows: 

A. For uses as a theme only: 

(1) For all uses within the first 60 minutes of any given 2-hour period, a theme 
song will receive credit for only 1 use, regardless of the number of actual uses 
during said 60-minute —— 

For additional uses during the second hour (or fraction thereof) of such 2-hour 
period, the theme song will receive additional credit for only 10 percent of a use, 
regardless of the number of actual uses during such second hour. 

n no event shall a theme song be credited with more than 1.1 (one and one- 
tenth) uses during a given 2-hour period regardless of the number of actual uses 
during such period. 

(2) A theme song having to its credit in the society’s survey 20,000 or more 
credits will receive the same credit as any other like song, subject to the limitations 
set forth in subdivision (1) of this item “II-A’’; 

A theme song with less than 20,000 credits but with 12,500 or more credits 
will receive three-fourths the credit of any other like song, subject to such 
limitations; 

A theme song with less than 12,500 credits but with 5,000 or more credits will 
receive one-half the credit of any other like song, subject to such limitations; 

All other theme songs, irrespective of whether the song is on a commercial rate 
program or on a sustaining program and irrespective of the hour or day of the 
week when such program is given, will receive credit during any given 2-hour 
period as follows, regardless of the number of actual uses during such period: 

For performances by less than 4 instruments—one-tenth of 1 percent of 
& point. 

or performances by 4 or more instruments—1 percent of a point. 

B. For uses as both a theme and in the body a program: 

For the initial use in the body of the program, the applicable credit. 

For all uses as a theme within the first 60 minutes of such program, a theme 
song will receive credit for a single use computed at 10 percent of such appli- 
cable credit regardless of the number of actual uses during said 60-minute period. 

For additional uses as a theme song during the second hour (or fraction thereof) 
of such program, the theme song will receive an additional credit for a single use 
computed at 10 percent of such applicable credit regardless of the number of 
actual uses during such second hour. 

In no event shall the use of a theme song which is also used in the body of the 
program receive more than 0.2 (two-tenths) of a use during a given 2-hour 
period (regardless of the number of actual uses) in addition to the applicable 
credit for the use of the song in the body of the program. 

III. Jingles—For the purpose of allocating credits to jingles, all uses of a jingle 
shall be credited as follows: 

(1) For all uses within the first sixty minutes of any given 2-hour period, a 
jingle will receive credit for only one use, regardless of the number of actual uses 
during said 60 minute period. 

For additional uses during the second hour (or fraction thereof) of such 2-hour 
period, the jingle will receive additional credit for only 10 percent of a use, regard- 
less of the number of actual uses during such second hour. 

In no event shall a jingle be credited with more than 1.1 (one and one-tenth) 
uses during a given 2-hour period regardless of the number of actual uses during 
such period. 

(2) A jingle having to its credit in the society’s survey 20,000 or more credits 
will receive the same credit as any other like song, subject to the limitations set 
forth in subdivision (1) of this item “TIT’; 

A jingle with less than 20,000 credits but with 12,500 or more credits will re- 
ceive three-fourths the credit of any other like song, subject to such limitations; 
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A jingle with less than 12,500 credits but with 5,000 or more credits will re- 
ceive one-half the credit of any other like song, subject to such limitations. 

A)l other jingles, subject to the same 2-hour provision, will receive credit as 
follows: 

For jingles that have been used on network programs for less than 1 complete 
year—®5 percent. 

For jingles used on network programs ,after one full year of use—10 percent. 

IV. Copyrighted arrangements of works otherwise in the public domain— 
the committee recognizes that these arrangements are of different character and 
are consequently entitled to different treatment, as follows: 

A. Works which, although based on public domain numbers, contain so much 
new material as to justify their classifications as new works with respect to the 
lyric or melody or both will receive the performance credit to which they would 
be entitled as such new works (as to lyric or melody or both), based on the program 
on which they are used. 

B. If the new material (lyric or melody) is not sufficient to qualify as a new 
work under subdivision ‘‘A,”’ but is found by the classification committee to con- 
tain sufficient new material of substantial originality to qualify for credit in excess 
of that provided for in subdivision ‘‘C,’’ than the work will receive the performance 
credit assigned by the committee based on the program on which it is used. 

C. All other arrangements will receive credit as follows: 

For performances by less than four instruments—2 percent. For performances 
by four or more instruments—20 percent. 

In case there shall be any question as to the subdivision (‘‘A,”’ “B’” or “C” 
hereof) under which any particular composition shall come, the classification 
committee shall decide. With respect to compositions classified under subdivision 
“A” or “B”’ hereof, the committee shall keep on file the relevant data referred to 
in reaching its determination. 


Note: To receive credit for claimed arrangements of public domain works, 
such arrangements must be registered in the Copyright Office in Washington. 

V. Works of longer than three-minute duration performed on other than dance 
programs will be credited as follows: 


Minutes Points 
i s Bre fee Sie eis 7 tpt pee BE) 83 OF Cor ae 
rE Sire ett Sub eed a ase eee Ra Ot a eee Tee ee 5 
See Oe GS wa EE a Pa SY ee en SS a Loe es ey oe 9 
oi... 3. a et : Se te ee ee ee 14 
eT eo oe ee ra eee oe ee ee es 20 
oe erage alin 2 fe SIE ERR care gl Bil gine fa tl a gS 28 
ie ia Be et ea tate eee rk ae nat kee ee aot Ser ae Les 36 
ee ee er ek ee Se ee a eee 44 
EE ke ete re Pet ate Ralest en we ieee ea eaee 52 
NNeen eee n Tenn ne ee nnn eee en eee en ee amen new eea 60 
EI TS net al lee ee ladle li ali cg gel pci Dich Ah 68 
SN en ee Nae ees heh tices ae ae eee wie ee 76 
Ne am anidbenee aware 8 


Copyrighted arrangements of works in the Publi¢ Domain in the above cate- 
gories—15 percent of the respective number of points set forth above. 

VI. Background, cue and bridge music—Credits shall be allocated to back- 
ground, cue and bridge music (whether written especially therefor or just selected 
from the society’s catalog and thus used) as follows: 

A. Background music—mood, atmosphere and thematic music. 

1. For vocal or visual instrumental use, the full applicable credit. 

2. For other background uses: 

a. A composition thus used shall receive the full applicable credit if it has (i) 
been registered as a published copyright in the Copyright Office in Washington, 
and (ii) fulfilled all of the requirements of at least 2 of the following 4 categories 
of credits for performances in wholly different programs included in the society’s 
survey (other than credits for uses as themes, jingles, or any type of background, 
cue or bridge music): 

(a) At least 6 wholly different national network commercial television pro- 
grams; (b) at least 12 wholly different national network commercial radio pro- 
grams; (c) at least 18 wholly different local programs; (d) has an accumulation 
of at least 5,000 credits from wholly different programs. 

b. A composition thus used shall receive one-half the applicable credit if it has 
(i) been registered as a published copyright in the Coypright Office in Washing- 
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ton, and (ii) fulfilled all of the requirements of at least 2 of the following 4 cate- 
gories of credits for performances in wholly different programs included in the 
society’s survey (other than credits for uses as themes, jingles, or any type of back- 
ground, cue, or bridge music): 

(a) At least 3 wholly different national network commercial television pro- 
grams, (b) at least 6 wholly different national network commercial radio pro- 
grams, (c) at least 9 wholly different local programs, (d) has an accumulation of 
at least 2,500 credits from wholly different progr. 

Note: Programs shall not be regarded as “wholly different” programs as used 
herein if they are presented by the same dominant personality or if the musical 
content is determined by substantially identical (or commercially affiliated) per- 
sons or entities. 

c. Background uses which do not qualify for credit under the above provisions 
(subdivision “‘A~-1,” “‘A~2a,” or ‘‘A—2b’’) shall receive the following credit: 

(i) if performed on a program of 15 minutes or less which is presented 2 or 
more times weekly: For performances by less than four instruments—1/10th of 
1 percent of a point. For performances by four or more instruments—1 percent 
of a point. 

Gi) if performed on other programs: 12% percent of the full applicable credit for 
each three minutes or major fraction thereof. To determine performance credits 
for use in this classification, where the time of actual performance cannot be 
established from the information available to the society, 40 percent of the net 
program time will be considered as containing background music and the com- 
putation of 124 percent will be based on such conputed time. Where condensed 
versions of a longer program are presented and the actual music performed on this 
condensed version is unknown, the 40 percent conputation will be made on the 
net program time and applied pro rata to all of the background works in the 
longer version of the program, 

B. Cue and bridge music—music thus used shall be credited as follows: 

For performances by less than four instruments—1/10th of 1 percent of a point. 
For oe by four or more instruments—1 percent of a point. 

s Credits for programs containing more than eight compositions per quarter 
our: 

In determining performance credits for radio or television programs containing 
more than 8 compositions per each quarter hour of programming (excluding 
themes, jingles, background uses (as defined in VI—2c) and cue and bridge music) 
the credit allotted to each composition will be reduced pro rata so that the entire 
program will receive in the aggregate the number of credits which would have 
been allotted to it if the program had contained 8 compositions per each quarter 
hour of programming (excluding themes, jingles, background uses (as defined in 
VI-2c) and cue and bridge music). 

VIII. Allocation of network and local station credits. It is the practice of the 
society to credit the member with performances on national commercial networks 
on the basis of the number of network stations for which the program is sold. In 
addition to the national network survey, the society makes a survey of local sta- 
tions on a sampling basis. Performances appearing on this local survey are 
treated as equal to a performance on a network of 20 stations. The society also 
receives reports of local programs from certain individual stations. Inasmuch as 
these local programs are logged on a 100 percent basis, performances appearing on 
the survey of these stations are treated on a unit basis, that is they receive a credit 
equal to a performance on only one station. With respect to television—at the 
present time television performances are multiplied by three in arriving at a total 
of performance credits in the combined radio-television survey. For example, a 
performance appearing in the society’s local television sampling survey is treated 
as a performance on 60 stations, instead of 20, which is the figure used in radio, 

as explained above. 

IX. The classification committee recognizes that there may be cases in which 
there is a question as to the category in which any particular composition or use 
falls. In such cases, the committee shall decide the credit to be allotted, and shall 
state the basis of its determination in each case. 





AMERICAN Socrety oF ComposERS, AUTHORS AND PUBLISHERS, 
575 Madison Ave., New York, N., Y. December 27, 1956. 
No, 6936. 


To Att Memsers: Enclosed is the revised plan of distribution effective as of 
January 1, 1957. There are several changes, some of substance and others in 
an endeavor to make the plan more specific. 
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In particular, your attention is called to the change in paragraph I which 
advises the membership of the current practice relating to national radio network 
sustaining programs. It is pointed out that in addition to the credit for three 
stations assigned to such network programs, additional credits will be given if 
the programs are picked up in the society’s local station survey. The additional 
credit will be the same as that given for programs of local origin—at the present 
time the equivalent of a performance on 20 stations._ 

Paragraph VIII of the previous plan which related to performances of motion 
pictures on television has been eliminated. Such programs in the future will 
receive the same treatment as other programs. Incidentally the number of local 
television stations included in the society’s survey has been substantially increased. 

In some parts of the plan provision is made for a review by the classification 
committee if there is a question about the category in which a particular compo- 
sition or a rr use should be placed. This is now taken care of by a new 
paragraph [X. 

The credits for background, cue and bridge music have been substantially 
revised. You will find this revision in paragraph VI. 

Sincerely yours, 
Pavunt CuNNINGHAM, President. 


PLAN OF PUBLISHER DISTRIBUTION 
EFFECTIVE JANUARY 1, 1957 
’ (See covering letter) 
Allocation to respective funds: 


Percent 
I ek meres bi Sepeni a 55 
I a edi one meshes 30 
I eek SE 15 


I. In determining performance credits, except as otherwise hereinafter speci- 
fically provided to the contrary, the following values are to be given for the 
initial —— on a program: 

A. Television performances: (a) Performance on a night commercial rate 
program—1 point (100 percent). (b) Performance on any other commercial 
rate program—75 percent of one point. (c) Performance on a sustaining program 
at any hour of the day or night—50 percent of one point. 

B. Radio performances: (a) Perfomances on all programs other than those 
covered by the succeeding paragraph ‘‘b’’—1 point (100 percent) except that per- 
formances on network sustaining programs at any hour of the day or night, and 
irrespective of the number of stations on the network, are to be given a value equal 
to a performance on a radio network of three stations. If such a program appears 
in the society’s local station survey, performances on such program will be given 
the same credit (in addition to the foregoing) as is given on local programs appear- 
ing in such survey. (b) Performances on sustaining programs consisting of con- 
certs by symphony orchestras on national networks which are presented as a genuine 
contribution to the culture of the nation are to be given a value equal to a per- 
formance on a radio network on 22 stations. 

Note: Where a composition is performed more than once on a single program, 
additional credit of 10 percent of the value otherwise assignable to the additional 
performance shall be given for each such additional use. 

An entire period of broadcasting which is presented by the same dominant per- 
sonality or under substantially the same title, or as a single show with different 
parts, shall be deemed to be a single program even though it consists of separate 
segments. 

II. Theme songs—For the purpose of allocating credits to theme songs, all 
uses of a theme song shall be credited as follows: 

A. For uses as a theme only: (1) For all uses within the first 60 minutes of 
any given 2-hour period, a theme song will receive credit for only one use, regard- 
less of the number of actual uses during said 60 minute period. For additional 
uses during the second hour (or fraction thereof) of such 2-hour period, the theme 
song will receive additional credit for only 10 percent of a use, regardless of the 
number of actual uses during such second hour. In no event shall a theme song 
be credited with more than 1.1 (one and one-tenth) uses during a given 2-hour 
period regardless of the number of actual uses during such period. 
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(2) A theme song having to its credit in the society’s survey 20,000 or more 
credits will receive the same credit as any other like song, subject to the limitations 
set forth in subdivision (1) of this item ‘‘II-A”; A theme song with less than 
20,000 credits but with 12,500 or more credits will receive three-fourths the credit 
of any other like song, subjeet to such limitations; A theme song with less than 
12,500 credits but with 5,000 or more credits will receive one-half the credit of 
any other like song, subject to such limitations; All other theme songs irrespective 
of whether the song is on a commercial rate program or on a sustaining program 
and irrespective of the hour or day of the week when such program is given, will 
receive credit during any given 2-hour period as follows, regardless of the number 
of actual uses during such period: 

For performances by less than four instruments—1/10th of 1 percent of a point. 
For performances by four or more instruments—1 percent of a point. 

B. For uses as both a theme and in the body of a program: 

For the initial use in the body of the program, the applicable credit. For all 
uses as a theme within the first 60 minutes of such program, a theme song will 
receive credit for a single use computed at 10 percent of such applicable credit 
regardless of the number of actual uses during said 60-minute period. 

For additional uses as a theme song during the second hour (or fraction thereof) 
of such program, the theme song will receive an additional credit for a single use 
computed at 10 percent of such applicable credit regardless of the number of 
actual uses during such second hour. 

In no event shall the use of a theme song which is also used in the body of the 
program receive more than .2 (two-tenths) of a use during a given 2-hour period 
(regardless of the number of actual uses) in addition to the applicable credit for 
the use of the song in the body of the program. 

III. Jingles—For the purpose of allocating credits to jingles, all uses of a jingle 
shall be credited as follows: 

(1) For all uses within the first 606 minutes of any given 2-hour period, a jingle 
will receive credit for only one use, regardless of the number of actual uses during 
said 60 minute period. For additional uses during the second hour (or fraction 
thereof) of such 2-hour period, the jingle will receive additional credit for only 
10 percent of a use, regardless of the number of actual uses during such second 
hour. In no event shall a jingle be credited with more than 1.1 (one and one- 
tenth) uses during a given 2-hour period regardless of the number of actual uses 
during such period. 

(2) A jingle having to its credit in the society’s survey 20,000 or more credits 
will receive the same credit as any other like song, subject to the limitations set 
forth in subdivision (1).of this item “III.” A jingle with less than 20,000 credits 
but with 12,500 or more credits will receive % the credit of any other like song, 
subject to such limitations. A jingle with less than 12,500 credits but with 
5,000 or more credits will receive 4 the credit of any other like song, subject to 
such limitations. 

All other jingles, subject to the same 2-hour provision, will receive credit as 
follows: 

For jingles that have been used on network programs for less than one complete 
year—5 percent. For jingles used on network programs after one full year of 
use—10 percent. 

IV. Copyrighted arrangements of works otherwise in the public domain—the 
committee recognizes that these arrangements are of different character and are 
consequently entitled to different treatment, as follows: 

A. Works which, although based on public domain numbers, contain no much 
new material as to justify their classification as new works with respect to the 
lyric or melody or both will receive the performance credit to which they would 
be entitled as such new works (as to lyric or melody or both), based on the pro- 
gram on which they are used. 

B. If the new material (lyric or melody) is not sufficient to qualify as a new 
work under sub-division ‘‘A,’’ but is found by the classification committee to 
contain sufficient new material of substantial originality to qualify for credit in 
excess of that provided for in subdivision “‘C,” then the work will receive the per- 
formance credit assigned by the committee based on the program on which it is 
used, 

C. All other arrangements will receive credit as follows: 

For performances by less than four instruments—2 percent. For performances 
by four or more instruments—20 percent. 

In case there shall be any question as to the subdivision (‘‘A,” “B,” or “C” 
hereof) under which any particular composition shall come, the classification 
committee shall decide. With respect to compositions classified under subdivision 
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““A” or “B” hereof, the committee shall keep on file the relevant data referred 
to in reaching its determination. > m4 
Note: To receive credit for claimed arrangements of public domain works, 
such arrangements must be registered in the Copyright Office in Washington. 
V. Works of longer than 3-minute duration performed on other than dance 
programs will be credited as follows: 


Minutes: Points 
IMR 2h citeneevers Sta te ont ced olin FE bu pedi Bhi dew hel wes 2 
es oa ae aoa ct as brs ck ab Essie Ki nid bid bid Sklar 5 
RE a a wk a cag Eee adl nis te Ses cs mm GARR ath i ids Sal SONS Dhaene Leds 9 
Dee ace re A ita rete kee, thin ith ate wary aonb ulewe < 14 
UI ak es Ba a ws Wide. —tbiinteieRelinéwvevkicawelawndiwaw 20 
DR de keener he el kt el lel a es tie 28 
I Ge tee st ee lics = athe beh cide tietid olekbn dhe oldie be hice & 36 
Or te rr tees ahs or a a kb edd newb dabds 44 
Os ee eit BS aac 8 a ek a a ae oe a 8 52 
nn ie oe ee SY ig eas 5s in bina he Sed Wks dhln wtie Saal k 60 
I i Bis ae hg sr te og 2 eet its ct Lid dies eal Rew eases wicebu bods 68 
NSLS Sisas. Sheol st 6 cd cc sind ia Baebddlons caeiendcesamewt 76 
Denne areaetenel f meinuies << o4) oc kis Sok eswet 0 ce. bese 8 


Copyrighted arrangements of works in the public domain in the above categories— 
15 percent of the respective number of points set forth above. 

VI. Background, cue, and bridge music—credits shall be allocated to back- 
ground, cue, and bridge music (whether written especially therefor or just selected 
from the society’s catalog and thus used) as follows: 

A. Background music—mood, atmosphere, and thematic music 

1. For vocal or visual instrumental use, the full applicable credit. 

2. For other background uses: 

(a) A composition thus used shall receive the full applicable credit if it has— 

(i) been registered as a published copyright in the Copyright Office in 
Washington; and 

(ii) fulfilled all of the requirements of at least 2 of the following 4 categories 
of credits for performances in wholly different programs included in the 
society’s survey (other than credits for uses as themes, jingles, or any type 
of background, cue, or bridge music): 

(a) At least six wholly different national network commercial television 
programs. 

(b) At least 12 wholly different national network commercial radio pro- 
grams. 

(c) At least 18 wholly different local programs. 

(d) Has an accumulation of at least 5,000 credits from wholly different 
programs. 

(b) A composition thus used shall receive one-half the applicable credit if it 
has— 

(i) been registered as a published copyright in the Copyright Office in 
Washington; and 

(ii) fulfilled all of the requirements of at least 2 of the following 4 categories 
of credits for performances in wholly different programs included in the 
society’s survey (other than credits for uses as themes, jingles, or any type of 
background, cue, or bridge music): 

(a) At least three wholly different national network commercial television 
programs. 

(b) At least six wholly different national network commercial radio pro- 
grams. 

(c) At least nine wholly different local programs. 

(d) Has an accumulation of at least 2,500 credits from wholly different 
programs. 

Nore.—Programs shall not be regarded as “wholly different’? programs as 
used herein if they are presented by the same dominant personality or if the 
musical content is determined by substantially identical (or commercially affil- 
iated) persons or entities. 

(c) Background uses which do not qualify for credit under the above provisions 
(subdivision A—-1, A—2a, or A—2b) shall receive the following credit: 

(i) if performed on a program of 15 minutes or less which is presented 2 
or more times weekly: 
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For performances by less than four instruments—one-tenth of 1 percent 
of a point. 

For performances by four or more instruments—1 percent of a point. 

(ii) if performed on other programs: 

12% percent of the full applicable credit for each 3 minutes or major 
fraction thereof. 

To determine performance credits for use in this classification, where the 
time of actual performance cannot be established from the information 
available to the society, 40 percent of the net program time will be considered 
as containing background music and the computation of 124% percent will 
be based on such computed time. 

Where condensed versions of a longer program are presented and the 
actual music performed on this condensed version is unknown, the 40 percent 
computation will be made on the net program time and applied pro rata to 
all of the background works in the longer version of the program. 

B. Cue and bridge musice—Music thus used shall be credited as follows: 

For performances by less than four instruments—one-tenth of 1 percent of 
a point. 

For performances by four or more instruments—1 percent of a point. 

VII. Credits for programs containing more than eight compositions per 
quarter hour: 

In determining performance credits for radio or television programs containing 
more than 8 compositions per each quarter hour of programing (excluding themes, 
jingles, background uses he defined in VI-2c) and cue and bridge music), the 
credit allotted to each composition will be reduced pro rata so that the entire 
program will receive in the aggregate the number of credits which would have 
been allotted to it if the program had contained 8 compositions per each quarter 
hour of programing (excluding themes, jingles, background uses (as defined in 
VI-2c) and cue and bridge music). 

VIII. Allocation of network and local station credits.—It is the practice of the 
society to credit the member with performances on national commercial networks 
on the basis of the number of network stations for which the program is sold. 
In addition to the national network survey, the society makes a survey of local 
stations on a sampling basis. Performances appearing on this local survey are 
treated as equal to a performance on a network of 20 stations. The society 
also receives reports of local programs from certain individual stations. Inas- 
much as these local programs are logged on a 100 percent basis, performances 
appearing on the survey of these stations are treated on a unit basis, that is they 
receive a credit equal to a performance on only one station. With respect to 
television: At the present time television performances are multiplied by three 
in arriving at a total of performance credits in the combined radio-television 
survey. For example, a performance appearing in the society’s local television 
sampling survey is treated as a performance on 60 stations, instead of 20, which 
is the figure used in radio, as explained above. 

IX. The classification committee recognizes that there may be cases in which 
there is a question as to the category in which any particular composition or use 
falls. In such cases, the committee shall decide the credit to be allotted, and shall 
state the basis of its determination in each case. 


ARTICLES IN EFFECT IN 1940 


ArtTIcLE XVII 
SPECIAL COMMITTEE 


Whenever any 25 members of the 
society shall certify to the board of 
directors that they desire the society 
to prosecute any matter within the 
scope of the society, the president shall 
appoint a special committee to investi- 
gate the matter and report to the board 
of directors with its opinion thereon 
whether it is advantageous and for the 
best interest of the society to under- 
take the prosecution of such matter. 
The board of directors shall carefully 
consider such report, and a two-thirds 
vote of all the directors shall determine 
whether or not such prosecution shall 
be undertaken. 


PRESENT ARTICLES 


ARTICLE XVII 
SPECIAL COMMITTEE 


Whenever any 25 members of the 
society shall certify to the board of 
directors that they desire the society 
to prosecute any matter within the 
scope of the society, the president shall 
appoint a special committee to investi- 
gate the matter and report to the board 
of directors with its opinion thereon 
whether it is advantageous and for the 
best interest of the society to under- 
take the prosecution of such matter. 
The board of directors shall carefully 
consider such report, and a two-thirds 
vote of all the directors shall determine 
whether or not such prosecution shall 
be undertaken. 
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ARTICLES IN EFFECT IN 1940 


ArticLeE XVIII 
GENERAL MEETINGS OF THE SOCIETY 


Section 1. The general annual 
meeting shall be held each year during 
the month of March. An additional 
general membership meeting shall be 
held in the month of October of each 
year. Special meetings may be called 
at any time by the board of directors. 


BUSINESS TRANSACTED AT GENERAL 
MEETINGS 


Src. 2. No business shall be sub- 
mitted to the general annual meeting, 
unless it has been brought to the 
knowledge of the board of directors 
at least 8daysinadvance. Thegeneral 
annual meeting shall, however, be en- 
titled in any event to lay aside any 
such business as it may consider 
inopportune. 
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PRESENT ARTICLES 
ArTICLE X VII—Continued 


If the board of directors shall refuse 
to authorize the prosecution of such 
matter or to call a meeting of the gen- 
eral membership for the consideration 
of such matter by the general member- 
ship, then and in that event, upon 
written demand of not less than fif- 
teen (15%) percent of the publisher 
membership or of the writer member- 
ship, as the case may be, delivered to 
the president for a general meeting of 
the membership to consider such mat- 
ter, the president shall call such general 
meeting to consider the same. 

However, not more than two such 
meetings in any calendar year shall be 
required to be called by the president. 

In case any action shall be required 
by such general membership in connec- 
tion with the matters so submitted to 
it, such action shall be taken in the 
same manner, including the method of 
voting and the weighting thereof and 
the same number of votes shall be re- 
quired as in the case of amendments, 
all as provided in Article X XI. 


ArticLte XVIII 
GENERAL MEETINGS OF THE SOCIETY 


Sec. 1. The general annual meeting 
shall be held each year during the 
month of March. An _ additional 
general membership meeting shall be 
held in the month of October of each 
year. Special meetings may be called 
at any time by the board of directors, 


BUSINESS TRANSACTED AT GENERAL 
MEETINGS 


Sec. 2. No business shall be sub- 
mitted to the general annual meeting 
or the general membership meeting, 
unless it has been brought to the 
knowledge of the board of directors at 
least 8 days in advance. Such general 
meetings shall, however, be entitled 
in any event to lay aside any such 
business as they may consider in- 
opportune, 
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ARTICLES IN EFFECT IN 1940 
ArticLE XVIII—Continued 
MOTION OR RESOLUTION IN WRITING 


Src. 3. Every motion or resolution 
which shall be made or offered at any 
meeting of the society shall, at the 
request of the secretary, be reduced 
to writing and furnished to the sec- 
retary before the question shall be put. 


ARTICLE XXI 
AMENDMENTS 


These articles may be amended by a 
vote of two-thirds of the members 
present at any meeting of the society 
held for the purpose of voting on such 
amendment. 


PRESENT ARTICLES 
ArticLe XVIII—Continued 
MOTION OR RESOLUTION IN WRITING 


Sec. 3. Every motion or resolution 
which shall be made or offered at any 
meeting of the society shall, at the 
request of the secretary, be reduced 
to writing and furnished to the secre- 
tary before the question shall be put. 


CALIFORNIA MEETINGS 


Sec. 4. The president shall specify 
dates approximately 30 days before 
each of the two general meetings of 
the society on each of which dates a 
meeting will be held on the west coast. 
attended by the president or acting 
president, general manager or acting 
general manager, and at least one 
member of the executive committee, 
to acquaint them with the activities 
of the society during the period be- 
tween meetings, to receive for conside- 
ration of the board any recommenda- 
tions offered and to make a full report 
of said meeting to the board of direct- 
tors at its next monthly meeting. 


ARTICLE XXI 
AMENDMENTS 


(a) All proposed amendments to the 
articles of association may be brought 
before the general membership at the 
general annual meeting or the general 
membership meeting or before any 
special meeting of the general mem- 
bership called by the board of directors 
for that purpose, provided that a 
written copy of such proposed amend- 
ment shall have been submitted to the 
board of directors at least 8 days in 
advance of such meeting. 
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ARTICLES_IN EFFECT IN 1940 


PRESENT ARTICLES 
ARTICLE X XI—Continued 


If, however, the board of directors 
shall disapprove of such proposed 
amendment, the same shall not be 
brought before the general membership 
for action unless the same shall have 
been or shall thereafter be requested 
by 15 percent of the publisher mem- 
bership or of the writer membership, 
as the case may be, as provided in 
article X VII hereof. 

(b) Such proposed amendment shall 
be freely discussed at such meeting 
and promptly thereafter a ballot em- 
bodying such amendment shall be 
mailed to each and every member of 
the society. The ballot shall be in 
such form as shall be approved by the 
board of directors. Ballots shall be 
consecutively numbered and shall pro- 
vide a space for signature of the voting 
member. One ballot and one only 
shall be made available for the use of 
each active member in good standing 
except that lost, misplaced, mutilated, 
or destroyed ballots may be replaced 
in the sole discretion of the board of 
directors or such committee as it may 
designate for that purpose. 

One ballot shall be mailed to each 
such member at his last address as 
disclosed by the records of the society 
promptly after the meeting at which 
the proposed amendment shall have 
been presented and discussed. Each 
such ballot shall be accompanied by a 
postage-prepaid enveloye addressed to 
the board of directors or such officer or 
committee as it may designate. 

Each qualified member may cast 
his vote by mail or by personal de- 
livery. All votes must be thus cast 
and received not later than 20 days 
after the ballot shali have been mailed. 
Votes received after such 20-day 
period shall not be counted. 

The board of directors or any com- 
mittee designated by it for that pur- 
pose shall appoint its choice of teller 
and shall make all rules for totaling, 
tabulating and counting the votes 
cast. It shall be privileged to call 
upon the management and staff of the 
society for any required assistance. 

(c) Publisher members shall vote 
as one group and composer-author 
members shall vote as one group, and 
the votes cast by each group shall 
ach count for fifty (50%) percent. 
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ARTICLES IN EFFECT IN 1940 PRESENT ARTICLES 
ARTICLE X XI—Continued 


The voting rights of all members 
within their respective groups shall be 
weighted upon the same basis as in 
the case of election of directors and 
as set forth in article IV, section 4, 
subdivision (h) thereof. 

In order to effectuate the counting 
of each group for fifty (50%) percent, 
the total votes cast in each group in 
favor of the amendment shall be 
divided by the total number of votes 
of all members of such respective 
group if all such members had ex- 
ercised their right to vote and the 
fraction so arrived at should be 
divided by fifty (50%) percent. 
Thereupon the fraction arrived at in 
the foregoing manner with respect to 
the composer-author member group 
and the fraction so arrived at with 
respect to the publisher member 
group shall be added together. If 
such addition shall result in a frac- 
tion representing two-thirds or more, 
then such amendment shall be deemed 
to have been carried. 

(d) The board of directors shall 
certify the result of such voting not 
later than 30 days after the expiration 
of the period within which ballots may 
be cast, that the amendment has car- 
ried or failed, as the case may be, and 
such amendment shall become effec- 
tive immediately unless some other 
period shall have been stated in the 
amendment. 

(e) All ballots, tally sheets, and 
other memoranda incident to the tabu- 
lation of the votes shall be retained 
for 3 months and be available for 
examination by any committee of not 
less than 5 members in good standing. 





REBUTTAL SUBMITTED BY COUNSEL FOR ASCAP 


Counsel for ASCAP was given leave, before conclusion of the hear- 
ings, to later submit written rebuttal in affidavit form, covering 
challenges of facts not already challenged in the record. This state- 
ment in rebuttal, together with affidavit of Richard F. Murray and 
schedules A, B, C, D, G, H, I, J, K, and N, are as follows: (Schedule 
1B, a sealed envelope described in schedule B, has been returned 
unopened to counsel for ASCAP; schedules E, F, and M have been 
retained in the committee’s files without printing, in part because the 
subcommittee has sought to avoid unnecessary disclosure of details of 
the business of witnesses, and in part because they are voluminous, 
ill adapted to printing, and in large measure the ultimate facts have 








| 


618 POLICIES OF ASCAP 


been covered in statements made; and schedule L, a 48-page printed 
pamphlet entitled “American Symphonic Music in the ASCAP 
Repertory, Performed 1948-52, Inclusive,”’ has also been retained in 
the committee’s files without being printed. A document entitled 
“Summary of Testimony of Witnesses Associated With American 
Society of Composers, Authors, and Publishers” has also been retained 
in the committee’s files as not being within the leave granted.) 


Before Subcommittee No. 5 on Distribution Problems of the Select Committee 
To Conduct a Study and Investigation of the Problems of Small Business. 


CHALLENGES OF STATEMENTS OF FACT MADE IN THE RECORD, WHICH STATEMENTS 
OF FACT HAVE NOT ALREADY BEEN CHALLENGED IN THE RECORD 


Submitted by the American Society of Composers, Authors, and Publishers, 
March 28, 1958. 
TESTIMONY OF HANS LENGSFELDER 


Page 61.—The witness referred to the fact that, although he applied in 1939, he 
was not elected to membership until 1942. This, however, was because at the time 
of his application none of his works—which were in the German language—had 
been performed in this country. In 1942, the first performances of any Lengs- 
felder songs appeared in the society’s survey, and he was then admitted to 
membership. 

Although Mr. Lengsfelder stated that, because of the delay in accepting his 
membership application, he lost the foreign royalties earned by his songs, the fact 
is that, due to the then political conditions, ASCAP did not receive any royalties 
from Germany or Austria (the countries in which his works would normally have 
been performed) for that period. 

It should be noted that in accordance with the consent decree, any author or 
composer having one work of his composition or writing regularly published is now 
admitted to the society. 

In testifying that he was a successful songwriter having 400 songs published, 
Mr. Lengsfelder referred to only one song by name, viz, ‘‘Perdido,’’ which he stated 
has become a jazz standard. The music to that song was not written by Mr. 
Lengsfelder, but by one Juan Tizol; the song was copyrighted as an instrumental 
work of Mr. Tizol’s s authorship on March 12, 1942. Thereafter, one Ervin Drake 
and Mr. Lengsfelder (under the pseudonym “Harry Lenk’’) wrote a lyric, and a 
new copyright registration was secured, dated September 3, 1942. The les ading 
performance of the song by Duke Ellington is a purely instrumental one (indeed, 
the jacket of the record refers to the work as “‘the Juan Tizol classic’’); yet Mr. 
Lengsfelder refers to the record as one of the “recordings of my songs.’’ 

With respect to Mr. Lengsfelder’s alleged standing as a successful playwright 
with “scores” of plays to his credit, we refer the committee to a review by George 
Jean Nathan, included in his ‘““Theatre Book of the Year, 1947—48,”’ which is 
annexed hereto as schedule A. ; 

Page 67.— The witness stated that the society receives little or no income from 
the motion picture field merely because there are certain members on the board 
who have an interest in the film indvstry. As Mr. Finkelstein explained (record, 
pp. 51—52, 692-693), during the period that the society engaged in licensing motion 
picture producers, it found that it was competing with its individual members, 
who were required by the 1950 consent decree (see. XII (B) to quote a price for 
the performing rights in conjunction with granting a synchronization license. 
Accordingly, so that the producer could not set off the member against his own 
society, the society has gotten out of the motion picture field and all such licensing 
is now done directly by the individual members. 

Pages 78-79.—Mr. Lengsfelder criticized the scope of the inspection which he 
and a few other members made of the ballots cast in the 1957 election of the board 
of directors. Mr. yg r’s testimony, as supplemented by the statement 
of Arnold Malkan, Esq. (exhibit 59), an officer of Pleasant Music [Mr. Lengs- 
felder’s publishing firm], is so misleading that we are herewith furnishing the sub- 
committee a copy of the stenographic minutes of the proceedings before the 
committee on elections on May 22, 1957, when the inspection took place (schedule 
B). 

The request for examination of the ballots was made pursuant to article IV, 
section 4f, of the articles of association. The purpose of that provision is to permit 
members to check on the accuracy of the statement filed by the committee on 
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elections of the votes cast for the respective candidates in any election. And, as 
the minutes show, Mr. Lengsfelder’s group was permitted to examine all of the 
ballots cast in the 1957 election. That no restrictions were placed upon such 
examination—and that the examination confirmed the regularity of the tally—is 
demonstrated by the following colloquy at the end of the meeting (p. 125): 

“Chairman Kuun. * * * Before we close, I want to tell you this, Mr. Freedman, 
Mr. O’F lynn, and Mr. Haendler, you are welcome at this very time, right now, to 
continue to look at those ballots if you like and we will stay here. 

“Mr. HaEnpDLER. I didn’t find anything wrong with them. So should I go on? 

“Chairman Kuun. We are willing to go through as long as you want to stay 
here and examine those ballots and the memoranda. 

“‘Mr. HAENDLER. I can only speak for myself—not the other colleagues—I did 
not find anything. I did not find anything, as I say. * * *” 

The claim is made that the Lengsfelder group was not permitted to take with 
them the notes which they had made based on their inspection of the ballots. 
The fact is that the members were advised that they might take with them any 
notes which they made excepting only any notes which recorded the way indi- 
vidual members voted, as indicated on the tally sheets. This was obviously 
necessary to preserve the secrecy of the ballot. Mr. Finkelstein made this clear 
at page 85 of the transcript as follows: 

“To the extent that your notes are for the purpose of indicating any errors, 
those notes it is felt you would have a right to take out. If your notes relate 
to the totals of votes for individual candidates, the totals of those votes that 
would be entirely appropriate, if you find that those totals as you find them do 
not tally with the totals’ as announced to the membership. If, however, you pro- 
pose to take or make a record of the way individual members voted as listed on 
those tally sheets, that will be objected to. That would not be anything that 
was being done for the purpose of checking on the tabulation of ballots by the 
committee on elections but would have some other purpose than this article of 
association is intended to embrace.” 

Because the notes taken by Mr. Malkan could be used to determine how indi- 
vidual members voted in the board of directors election, he was required to sur- 
render those notes after placing them in a sealed envelope, which was given to 
Messrs. Joyce and Mattis, the society’s independent auditors. Contrary to 
Mr. Malkan’s affidavit, none of Mr. Malkan’s notes were burned or otherwise 
destroyed. When Mr. Malkan objected to the fact that Mr. Finklestein had 
copied the vertical and horizontal headings of his notes (not the information set 
forth therein), Mr. Finklestein destroyed his own notes in order to meet Mr. 
Malkan’s objections. The sealed envelope containing Mr. Malkan’s notes is 
being transmitted to the subcommittee herewith, the same having been handed 
over to the society’s attorneys for this purpose. 

Page 95.—The assertion in the witness’ written statement to the subcommittee 
(p. 8) that the board of appeals is nothing but a “‘rubberstamp body” is typical 
of the unsubstantiated charges made by the complainants at this hearing. Coun- 
sel for the subcommittee has been furnished with the decisions of that body (and 
the panel) since the entry of the consent decree. The detailed opinions handed 
down by the board of appeals in the proceedings instituted by the principal 
complainants herein, Mr. Lengsfelder and Alec Templeton, Inc., are themselves 
illustrative of the careful and unbiased attention given to these appeals by the 
six elected members of this tribunal. Moreover, the decisions of the board of 
appeals are subject to review by a panel, whose members are designated in the 
manner provided in the rules of American Arbitration Association. 

Page 96.—The witness challenged article XIV, section 6B, of the articles of 
association providing that a reclassification of a member directed by the internal 
tribunals shall not be retroactive. The reason for this rule is that the revenues 
of the society are paid out in full each year to the members. The society’s member 
ship is constantly changing (new members being admitted every year), and the 
amounts received by each member may vary substantially from one year to 
another. It would therefore be unfair to charge the amount of a retroactive 
reclassification against the current royalties of the present membership. The 
validity of the nonretroactivity provision of the articles of association was squarely 
sustained by the court in the recent case of Carmen Lombardo and John Jacob 
Loeb v. Cunningham, decided by the Supreme Court of the State of New York, 
Nassau County, on March 5, 1958 (submited herewith as schedule C). As Mr. 
Murray testified, clerical or mathematical errors made by the society’s staff are 
corrected “‘retroactvely”’ (record, p. 671). Article XIV, section 6B, is applicable 
only to determinations relating to matters of policy or construction of the plan of 
distribution. 
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Page 105.—Mr. Lengsfelder stated that he received no royalties as a publisher 
member in 1957. The fact is that his publishing firm was credited with royalties 
of approximately $1,800 for that year. This sum, however, was charged against 
an overpayment which had been made to him of his 1956 royalties. That over- 
payment resulted from the fact that the distributions to all members in the last 
quarter of 1956 were based on estimates which were “subject to a recomputation 
and adjustment in April 1957.’’ (Letter to all publisher members, dated Novem- 
ber 14, 1956, annexed hereto as schedule D.) The estimate in Mr. Lengsfelder’s 
ease substantially exceeded the actual royalties earned by his company for that 
quarter. 

As a writer member, Mr. Lengsfelder received the sum of $7,340.48 in 1957. 

Copies of Mr. Lengsfelder’s performance and royalty statements from 1950 to 
date are annexed hereto as schedule EK. Also annexed hereto as schedule F are 
copies of performance and royalty statements from 1950 to date, of Pleasant 
Music, formerly Mastro Music Publishing Corp. 

Page 110: The witness quoted at great length from the dissenting opinion filed 
in the Charles J. O’Flynn appeal by Mr. O’Flynn’s designee on the panel (who, 
incidentally, was also his collaborator on a number of songs). The erasures re- 
ferred to in that opinion were simply corrections of errors made in the com- 
putation of performance credits by the clerical staff. The entire panel viewed 
kinescopes of six programs, selected at random, on which Mr. O’Flynn’s composi- 
tion, ‘‘American Beaty March,”’ had allegedly been performed, to check on the 
accuracy of the clerical records. The majority of the panel sustained the award 
of credit made to the composition, stating in its opinion: 

“The panel was unable to identify any strains of ‘American Beauty March’ on 
any of these six programs. If the song were used at all, it was used as back- 
ground music.” 

The board of appeals, which had also viewed a kinescope of the program, had 
reached the same conclusion. Its opinion stated: 

“There was no recognizable playing of the ‘American Beauty March’. Apart 
from a few bars of certain numbers played in reference to the contest around which 
the program was built, an organist played in the background some rambling un- 
recognizable improvisations while a conversation took place between the master 
of ceremonies and the contestant. The organist’s playing was purely back- 
ground. In any event, the appellant’s composition ‘American Beauty March’ 
was not recognizable * * *.” 

The board of appeals and panel opinions have been furnished to counsel for the 
subcommittee. 

Pages 116-118: The witness challenged the writers’ distribution system as 
violative of the consent decree. As Mr. Finkelstein stated, (p. 122) the writers’ 
distribution plan was not adopted until after it had been submitted to the De- 
partment of Justice and the Department had indicated that it did not disapprove 
of the plan. Several other plans had previously been submitted to the Depart- 
ment and had been disapproved by it. 

As Mr. Harbach explained (Record, pp. 547—550), all four of the funds provided 
for in the plan are based upon the performance of the member’s works. The 
20 percent current performance fund is distributed on the basis of performances 
occurring in the previous calendar year. 

The sustained performance and availability funds, aggregating 60 percent, are 
based upon performances over a 5 or 10 year period, with certain limitations on 
promotion or demotion in order to assure some stability of income to the members. 
Unlike the current performance fund, distributions from these two funds are not 
based wholly, but only primarily, on performances in that ceilings are placed upon 
the participations of the most successful members of the society, who fall within 
classes 1,000 and above. Thus, although Irving Berlin has a 5-year average of 
more than 600,000 credits, or 10 times the number of credits required of members 
of the 1,000 point class, yet he receives (as the only member of the maximum 
1,500 point class) only 50 percent more in royalties from these two funds than 
such other members. Similar ceilings are placed on the other top members— 
including Messrs. Hammerstein and Harbach, who must have 240 and 73 per- 
formance credits respectively for each sustained and availability point as compared 
with 41 credits each for those in classes below 1,000. This shows how ridiculous 
is the charge that the most successful members have established rules of classifi- 
cation which benefit themselves at the expense of the smaller members. It should 
be noted, too, that since the members’ voting rights are based upon the royalties 
received by them, the proportionate voting rights of the most successful members 
are also limited by reason of the ceilings placed upon their earnings from the 
society. 
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The remaining 20 percent fund, accumulated earnings, is computed by multi- 
plying the quarters of the member’s ASCAP membership by the average of his 
class ratings in the sustained performance and availability funds. Thus, this 
fund, too, is keyed to the performance of the members’ works. 

In view of Mr. Lengsfelder’s attack upon the present plan as giving insufficient 
consideration to performances, it is instructive to contrast the plan which he 
proposed in 1951 in lieu of the present plan. That plan (introduced in the record 
herein at page 536—A) read in part as follows: 

“The ‘Lengsfelder plan’ for writer members proposes to distribute all net 
revenues in the following way: 

1. Members of former classes from 4 up and including D are not to be paid by 
performances. Their availability is to be judged by a new Availability Com- 
mittee. * * * 

2. As soon as a member’s performances shall climb over the average fixed for 
class D, he will automatically rise above the fixed class groups, 

Members above class D will be paid: (a) 30 percent seniority. This amount 
shall be figured out solely on the basis of years of active membership in ASCAP. 
Each year under 10 years served shall be counted as 1 unit, each year above 10 
years as 2 units. (b) 30 percent availability. Points are to be decided by the 
above mentioned availability committee on groups of past performances, cata- 
logue availability to the society, prestige, artistic merits and other factors that 
do not and cannot show up on our present performance logs. However this 
committee cannot raise or lower the points allowed to any member more than 
10 percent in any year. (c) 40 percent performances. However, a sincere effort 
should be made to broaden the sources from which performance figures are ob- 
tained at the present time. Smaller stations, night clubs, concert halls, etc., 
should be sampled. At the same time it will be necessary to simplify this system 
and make it less costly to our society.” 

Thus Mr. Lengsfelder would have based only 40 percent of the distribution 
upon the performance of the members’ works. 30 percent would have been 
distributed on the basis of subjective criteria in line with the system which pre- 
yailed prior to the consent decree. The award of seniority would have been 
increased from 20 percent to 30 percent and would have been based solely upon 
length of ASCAP membership, without reference to performances (unlike the 
present accumulated earnings fund). 

Page 114. In his written statement (pp. 17-20), the witness charged that the 
internal grievance procedures are unduly lengthy and that this “is designed to dis- 
courage the appellant.”’ Mr. Lengsfelder cited two appeals involving publishers, 
Edward Kassner Music Co., Inc. and Alec Templeton, Inc., in support of this 
contention. The unusual circumstances of the Kassner appeal—the disqualifi- 
sation of a member of the panel; the resignation of the publishers classification 
committee representative before that tribunal; Mr. Kassner’s trips abroad, ete.— 
were described by Mr. Finkelstein at pages 677—682 of the record. With respect 
to the appeal of Alec Templeton, Inc., a detailed statement of the proceedings in 
that case is annexed to this memorandum as schedule ‘‘G.”’ A perusal of this 
statement will give the subcommittee some idea of the number and complexity 
of the issues presented in that appeal and the diligence and expedition which the 
board of appeals displayed, under the circumstances, in determining each of them. 

When it is considered that the pertinent records of the society often must be 
carefully examined by the tribunal and that adjournments are often necessary to 
meet the convenience of the parties, the amount of time which normally elapses 
in these proceedings is actually quite small. Thus, in the appeal which Mr. Lengs- 
felder took in May 1954, the classification committee’s decision was rendered in 
July 1954; after the summer, hearings before the board of appeals were held in 
October and November 1954; and the tribunal’s decision was rendered in Decem- 
ber 1954. (No appeal was taken to a panel.) Similarly, in the Loeb and Lom- 
bardo appeal, the original protest was dated November 12, 1953, the decision of 
the classification committee was rendered on November 24, 1953; an appeal was 
taken by the members on November 30, 1953; the board of appeals rendered its 
decision on January 20, 1954; an appeal was then taken to a panel, on February 
24, 1954; and after hearings, the panel handed down its decision modifying the 
classification committee’s determination, on May 19, 1954. 

Thus, by confining his testimony to two atypical cases, Mr. Lengsfelder has 
endeavored to give a misleading impression of the operation of the internal appeal 
procedure of the society. 

Pages 122 et seq.: The witness criticized the 1950 writers’ plan as designed to 
favor the writer members of the board of directors. It has already been shown 
that the plan places ceilings on the participations of the most successful members 
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of the society. Mr. Harbach testified, moreover, that after the present plan 
went into effect, the classification of one writer member of the board went up, 
that one member remained the same, and the classifications of the other 10 
members (including the member referred to in Mr. Lengsfelder’s testimony) 
went down (record, p. 537). 

At the special membership meeting held in September 1951, Mr. Lengsfelder 
himself stated (p. 12): 

“Now I heard a lot of criticism about members of the board being overpaid in 
royalties. There I cannot agree with the members.” 

Pages 132—135: The witness’ insinuation that the estate of John Philip Sousa is 
receiving and will continue to receive credit for Sousa’s compositions which have 
fallen into the public domain is false. We refer the subcommittee to Mr. Finkel- 
stein’s testimony that, by arrangement with the author of a copyrighted to 
“The Stars and Stripes Forever,’’ the Sousa heirs receive a portion of the lyric 
writer’s 50 percent share. No royalties are paid for the composer’s contribution, 
i. e., the Sousa music (record, pp. 343-345). 

Pages 136-137: The witness’ criticism of the ‘‘Moonlight and Roses” decision is 
answered by the tribunal’s unanimous opinion in that case (furnished to the sub- 
committee’s counsel), which makes it clear that under no circumstances is avail- 
ability credit given except for performances which occured during the copyright 
term. Because a 5-year average is used for purposes of computing availability 
credits, these credits—although based solely on performances prior to the expira- 
tion of the copyright—accrue to the member on a diminishing basis until the end 
of such 5-year period. 

Pages 145-146: The witness alleged that well-known and recognized composi- 
tions were improperly awarded full credit for background use prior to the change 
in the distribution formulae in 1956 and that this construction of the distribution 
plan was designed to favor members of the board. There was no evidence whatso- 
ever to support such a claim. The procedure with respect to background credit 
was testified to by Mrs. Kissel (record, pp. 661-662, 657-658). 

Page 147: The witness stated that prior to 1955 the classification committee had 
“secretly” enacted three requirements for assigning full credit to theme songs. 
The fact is that there was only one requirement—which was set forth in the pub- 
lished plans of distribution sent to all members: that the song has been a “‘well- 
known and recognized copyrighted musical composition” prior to its use as a 
theme. This provision first appeared in the 1943 publisher plan. The alleged 
secret rules to which the witness referred were criteria or standards which had been 
developed in order to give the ‘‘well-recognized’’ test objective content for the 
assistance of the clerical staff. These criteria—a commercial record of other than 
the composer/author, regularly published copies, and a minimum of ten com- 
mercial network performances—were applied equally to all members. Nor does 
Mr. Lengsfelder contend that they were so devised as to favor some members at 
the expense of others. To anyone in the music business, these were clearly the 
minimal standards which a composition need satisfy in order to qualify as a 
‘“‘well-known and recognized’”’ work. 

The present theme song rule is set forth in the distribution plans sent to the 
members, which have been furnished to the subcommittee’s counsel. 

Page 152: In his written statement (p. 31), the witness asserted that ASCAP 
does not have sufficient logging records prior to 1950, to determine whether a 
song has accumulated 20,000 performance credits. This is untrue; the facts are’ 
set forth in the written statement furnished counsel for the subcommittee at 
his request prior to the hearings. (A copy of this statement is attached hereto 
as schedule H.) See also Mrs. Kissel’s testimony at page 649 of the record. 

Page 163 et seq.: Mr. Lengsfelder’s criticisms of the method of distribution 
of foreign royalties have been answered in a statement submitted to the subcom- 
mittee’s counsel at his request prior to the hearings. (A copy of that statement 
is annexed hereto as schedule I.) In that statement, it is shown that the British 
and Swedish distributions are used as the basis for distributing foreign royalties 
because only the reports received from the societies in those countries are wholly 
in the English language and are sufficiently detailed to permit of analysis without 
incurring an expense disproportionate to the foreign royalties received by the 
society. That this method of distribution has not been devised for the purpose 
of favoring large members as opposed to small members in evident from the fact 
that many publishers, including members of the board, do not collect their foreign 
royalties through the society, but maintain affiliates or have representatives in 
foreign countries which collect such royalties from the respective foreign societies. 
Indeed, in 1957, 85 percent of the royalties received by the society from foreign 
societies was paid out to writer members, and only 15 percent to publishers, 
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Page 167-168: The witness’ contention that ASCAP could and should log 
performances by all users of music as do certain foreign societies was answered 
not only by Mr. Murray’s testimony of the expense involved (Record, p. 691), 
but by Mr. Columbo’s description of the role played by the governments in foreign 
countries in assuring ‘‘a perfect programing and a perfect collection” from all 
users and the relative unimportance of radio and television as a source of revenue 
abroad (Record, pp. 270-279). 

The argument that the society should secure programs from radio stations, 
instead of monitoring them, is answered by Mr. Finkelstein’s and Mrs. Kissel’s 
testimony as to the unreliability of such program reports, as shown by the tests 
which have been made by comparing monitored programs with the logs prepared 
by the particular stations (Record, pp. 638-639). 

With respect, finally, to Mr. Lengsfelder’s claim that monitoring programs 
results in a large number of unidentified tunes, Mrs. Kissel’s testimony was that 
less than 1 percent of the hundreds of thousands of performances monitored by 
the society each quarter cannot be identified (Redord, p. 637). 

Reference may be made in this connection to the instances to which Mr. 
Lengsfelder testified (p. 168) in which monitored performances of certain compo- 
sitions had not, in the first instance, been credited to him. The compositions 
involved were instrumental arrangements of works of Stephen Foster in the 
public domain copyrighted by Mr. Lengsfelder in 1957 (under the pseudonym 
John Peters). One of the works was introduced by the announcer on the program 
simply as the Stephen Foster work. Under these circumstances, it is under- 
standable why the society’s staff failed to identify the compositions as Mr. 
Lengsfelder’s work. 

Pages 175-176: The witness stated that, after becoming a member in 1942, 
he did not start complaining right away, because he felt that he would have to 
serve his apprenticeship before expecting to receive substantial royalties, and that 
it took him 9 years before he started complaining to the society. The facts are 
that Mr. Lengsfelder first protested his classification in December 1942, within a 
few months after his election to membership, and that he made additional protests 
in 1943, 1944, 1945, and ensuing years up to the present time. If the subcom- 
mittee is interested in the correspondence and records, they will be furnished for 
inclusion in this record. 

Finally, there are numerous references to Mr. Richard F. Murray in Mr. Lengs- 
felder’s written statement which were not repeated in his testimony before the 
subcommittee. Mr. Murray was called as a witness by the subcommittee which 
had every opportunity to question him in connection with these matters. They 
were unsubstantiated and no effort will be made to answer them here. 


TESTIMONY OF JAMES A. JOHNSON 


Pages 319-322: Mr. Johnson’s testimony all related to the Walt Disney Music 
Co. claim for full credit for theme uses of the composition ‘““Mickey Mouse 
March.” He testified that he protested the awarding of fractional credit to this 
composition and that the publishers’ classification committee overruled his protest. 
Instead of appealing to the board of appeals, he asked Fred Fox to take up his 
claim with the society. Thereafter, an adjustment in the credit awarded the 
composition was made. 

The facts are as follows: The pertinent rule, which appears in the distribution 
plans furnished counsel for the subcommittee, provides that a theme song having 
to its credit in the society’s survey 20,000 or more credits receives full credit; 
a theme song with less than 20,000 credits, but with 12,500 or more receives 
three-fourths credit; a theme song with less than 12,500 but with 5,000 or more 
receives one-half credit; all other theme songs receive 1 percent of a point for 
performances by 4 or more instruments. (Writer and Publisher Distribution 
Plans, dated August 22, 1955, December 16, 1955, September 28, 1956, January 1, 
1957, December 27, 1957.) At the time of the Walt Disney Musie Co.’s protest 
to the publishers’ classification committee, the song had accumulated 3,803.76 
eredits. Accordingly, Mr. Johnson was advised by letter that the committee 
had determined that under the terms of the rule, the song had properly been 
credited with 1 percent of a credit. 

The performances of the composition subsequently tabulated by the society 
brought its accumulated performance credits to over 5,000, thereafter over 12,500, 
and finally over 20,000, entitling it, successively, to one-half, three-fourths and 
ultimately full credit. Such credit was awarded in accordance with the rule. 

Thus, it was not Mr. Fox’s representation of the Walt Disney Music Co., but 
the performance credits which the composition accumulated in the society’s 
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survey, that resulted in the additional credit awarded for theme song uses of the 
“Mickey Mouse March.” 

Under the circumstances, it is difficult to see what bearing Mr. Johnson’s 
testimony has upon the matters under investigation by this subcommittee. 


TESTIMONY OF GUY FREEDMAN 


Page 363: Mr. Freedman testified that the “ASCAP logs show no local per- 
formances.’”’ Upon questioning by the subcommittee chairman, Mr. Freedman 
changed his statement to read: ‘‘The ASCAP logs show no local performances 
that I expect” (p. 364). The fact is, as testified by Mrs. Kissel, that approxi- 
mately 50 percent of the performances logged on radio and television are local as 
opposed to network performances (p. 639). 

ages 377-378: Mr. Freedman’s testimony as to the alleged delay in the de- 
termination of the Alec Templeton, Inc., appeal is simply not borne out by the 
facts. As indicated on schedule G annexed, the appeal presented a great many 
issues, some of which were first raised before the board of appeals. These in- 
cluded Mr. Freedman’s claim for 100 percent credit for performances of Offen- 
bach’s public domain work ‘“‘Orpheus in the Underworld,” to which new lyrics 
had been added; the credit awarded background music “‘generally’’; alleged dis- 
crepancies between writer and publisher statements; the proper theme song 
credit for the composition, ‘‘ Big Ben Bounce’’; and the credit to be awarded each 
of the compositions appearing on a 17-page list submitted by Mr. Freedman, 
including compositions allegedly performed on a CBS television program but not 
reported by CBS to the society. In the course of its careful consideration of 
these issues, the board of appeals, among other things, sought to obtain from 
CBS kinescopes of the programs on which the performances allegedly occurred, 
and at Mr. Freedman’s request, invited Mr. Lengsfelder to furnish specific in- 
formation with respect to background music credit. The board’s conclusions, 
based upon all of the data before it, were embodied in a detailed opinion, a copy 
of which is attached to the annexed statement (schedule G). 

Pages 389-390: Mr. Freedman stated that when Alec Templeton, Inc., became 
a member of the society it ““* * * was deprived of the seniority and availability 
credits which had been accumulated by its ASCAP predecessor Axelrod 
Publishers.’’ 

The facts are that Alec Templeton, Inc., did not succeed to the membership of 
the Axelrod firm. Alec Templeton, Inc., entered the society in 1953 as a new 
member. In 1954 Alee Templeton, Inc., purchased the copyrights of Axelrod 
Publications, Ine. Axelrod advised the society in 1955 that it did not intend to 
dissolve its corporation until it received payment for its catalog from Alec 
Templeton, Inc., which payments were to extend over a 10-year period. Axelrod 
also indicated that it might possibly resume active publishing again in the future. 

When the copyrights were transferred from Axelrod to Alec Templeton, Inc., 
the latter received the benefit of whatever availability these compositions had 
accumulated while in the Axelrod catalog. Accordingly, Mr. Freedman’s 
testimony to the contrary is incorrect. Because Alec Templeton, Inc., did not 
succeed to the membership of Axelrod—indeed, they were both members of the 
society at the same time—the Templeton firm could not have expected to have 
its payments from the seniority fund computed on the basis of Axelrod’s 1940 
membership. 

As Mr. Freedman testified (record, p. 392), his firm was represented in the 
Axelrod transaction by an attorney. (Compare the testimony of Mr. Peer’s 
attorney. Record, p. 480.) 

Page 403-407: Mr. Freedman made much ado about the alleged failure of the 
society to notify CAPAC, the Canadian performing rights society, that Alec 
Templeton, Inc., had succeeded G. Schirmer, Inc., as the sole copyright owner of 
a symphonie work by Paul Creston. Freedman charged that as a result of this, 
“We lost out Canadian money. To whom? To a member of the board.” 

The fact of the matter is that, at the time the Creston work was transferred to 
Templeton, Templeton had its own representative in Canada, Canadian Music 
Sales Group, a member of the Canadian society. Yet Templeton apparently failed 
to have its Canadian representative notify CAPAC of the change of copyright 
ownership. The implication that ASCAP purposely refused to inform CAPAC of 
the transfer in order to benefit G. Schirmer, Inc., is patently absurd. From 
CAPAC’s statement that it could find no record of a performance of this work, it 
is also clear that Alec Templeton, Inc., lost no Canadian royalties to G. Schirmer, 
Inc., or anyone else (record, p. 405). It is noteworthy that, despite Mr. Freed- 
man’s charge of favoritism by the society, the Templeton company subsequently 
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terminated its relationship with Canadian Music Sales and elected to collect its 
Canadian royalties through ASCAP. (A copy of Mr. Freedman’s letter to 
the society, dated December 12, 1957, is annexed hereto as schedule J.) 

Page 410: As evidence of alleged inaccuracies in the recording of performances 
which “are not possibly accidental,’’ Mr. Freedman pointed to “discrepancies” in 
the number of performances logged for the writer of a given composition and the 
number of performances logged for the publisher of the same composition. This 
assertion, however, was made by him before the board of appeals and is carefully 
analyzed in the board’s decision (attached to the annexed schedule G). A perusal 
of the board’s discussion, to which Mr. Freedman did not refer in his testimony, 
will demonstrate the utter groundlessness of the claim of alleged discrepancies— 
and of the numerous other claims urged before the board which Mr. Freedman is 
seeking to retry before this subcommittee. 

Pages 418-422: Mr. Freedman charged that serious music is discriminated 
against by the distribution formulas, in that performances of such works on net- 
work sustaining programs receive credit on the basis of a station multiplier equal 
to 22 stations for the publishers and 44 for writers. Mr. Freedman does not 
point out, however, that performances of nonserious works on such sustaining 
programs receive credit on the basis of a station multiplier equal to 3 stations. 

Prior to 1956 the multipliers of 22 and 44 applied to all sustaining programs, 
whether of serious or of “popular” music. In that year the multiplier was reduced 
to three for all works performed on such programs because the society found that 
program reports were being submitted for sustaining programs which were not 
actually broadcast over any number of stations on the network. (See letter of 
December 16, 1955, and annexed plan, and letter of February 16, 1956, which 
were furnished to counsel for the subcommittee.) The society, moreover, was 
unable to obtain information from the networks as to the number of stations which 
actually carried such programs. 

As Mr. Freedman states, the serious-music composers and publishers objected 
vehemently to this reduction, contending that sustaining programs containing 
serious music are usually carried by a number of affiliated stations and that 
encouragement should be given to works which make a contribution to the culture 
of the country. In response to these protests, the classification committee 
amended the rule by restoring the multipliers of 22 and 44, which had been in 
effect prior to 1956. This is indicative of the classification committee’s responsive- 
ness to suggestions and criticisms by the membership and its desire to correct 
inequities in the plans of distribution. 

Contrary to Mr. Freedman’s statement, the rules as to the extended credit 
given performances of serious works (based on length of performance) were 
published and sent to the members for many years prior to 1956, indeed, from 1945 
on. (See, for example, the Publisher Distribution Plan, and letter dated May 
16, 1947, annexed as schedule K.) 

Pages 424-426: Mr. Freedman charged that ASCAP does nothing to assist in 
the development of serious music and that this is because any additional moneys 
from this source ‘“‘would have to be paid out to publishers other than the ‘Power 
House.’ These unsupported charges are completely untrue. Indicative of the 
efforts made by the society to acquaint its licensees with the society’s catalog 
of serious music, in a booklet entitled “American Symphonic Music in the 
ASCAP Repertory,” a copy of which is submitted herewith as schedule L. We 
also respectfully refer the subcommittee to the testimony of Frank Connor, the 
head of Carl Fischer & Co., 1 of the 3 publishers of serious music on the board 
of directors, as to the nature of the problems faced by the society in licensing 
symphony orchestras and other users of serious music and the significant efforts 
which are being made to obtain more substantial license fees from this source 
(Record, pp. 579-581). 

Page 433: Mr. Freedman’s statement that the present system does not give 
equal representation to all groups of publishers on the board of directors is 
refuted by the data furnished to the subcommittee counsel, showing that small- 
and medium-sized publishers are substantially represented on the board. 


TESTIMONY OF RALPH PEER 


So much of Mr. Peer’s testimony related to the period prior to the consent 
decree and so many of his statements were general in nature, that the following 
shall be limited to the few specific factual matters contained in his testimony. 

Page 472: Mr. Peer stated that with respect to the composition ‘‘Fascination”’ 
his Southern Musie Co. receives credit for performances only in the 55-percent 
current performance fund and not in the 30-percent availability fund, ‘‘whereas, 
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if I was in the top echelon and on the board, I would get the 30 percent.’”? The 
witness further stated: ‘So, if Harms, Inc., owned ‘Fascination,’ they would get 
more from ‘Fascination’ that I would get.” 

The fact is that ‘‘Fascination’’, having appeared in the society’s performance 
survey for more than 2 years, receives full credit for performances in the availa- 
bility fund as well as the current performance fund. In short, the composition 
receives precisely the same credit that it would receive if it were owned by Harms, 
Ine., or any other publisher member. 

Pages 474 et seq.: Mr. Peer asserted that ‘‘The Charles K. Harris Co., which 
should have at Jeast as much seniority as anybody else, has a veiy small amount.” 
The fact is that the Charles K. Harris Co. share of the 15-percent seniority fund is 
computed in the same manner as that of all other publishers, namely, by multiply- 
ing the number of quarters of its ASCAP membership by the average quarterly 
performances of the compositions in its catalog over the last 5 years. Since 
the Charles K. Harris Co. is a 1914 or charter member of ASCAP, its factor of 
quarters of ASCAP membership is as high as that of any member of the society, 
and higher than most. Of course, as in the case of any other publisher, the amount 
it receives from the seniority fund is also dependent upon the performance of its 
works. 

The reason that those performances have declined since Mr. Peer acquired the 
Charles K. Harris Co. in 1943 is that the two most popular songs then in its catalog, 
“‘After the Ball’ and “‘Break the News to Mother’’—which then accounted for 
approximately 70 percent of the company’s performance credits (see schedule 
M annexed hereto)—have since fallen into the public domain, the renewal copy- 
right terms having expired in 1948 and 1953, respectively. If Mr. Peer were to 
place in this catalog the compositions for which he has been receiving several 
hundreds of thousands of dollars from BMI, its seniority rating would be quite 
substantial on the purely mathematical basis employed for all publisher members 
of the society. 

Mr. Peer criticized the fact that changes have been made in the seniority 
formula since his acquisition of the Charles K. Harris Co. The sole purpose of 
the amendments to the plan (which amendments are annexed hereto as schedule 
N) has been to eliminate the purely subjective factors (for example, prestige and 
service to the society) which formerly determined the members’ respective shares 
of the seniority fund. Under the present system, formulated in 1952, the only 
determining factor, other than length of membership, is the actual performance 
of the member’s works. We believe that the subcommittee will agree that this 
has resulted in a more equitable basis of distribution to the membership. 

Page 477: Mr. Peer testified that, because of the alleged domination of the 
society by large publishing members of the board, his companies Southern Music 
Publishing Co., Inc., and Charles K. Harris ‘‘can never get to the top, which is 
contrary to the American way of living.’’ The fact is, however, that other pub- 
lishing members of the society who are not on the board of directors, have grown 
to substantial size over the years. Mr. Peer, however, has devoted his efforts 
primarily to the promotion of publishing firms controlled by him which are 
affiliated with Broadcast Music, Inc. Indeed, when BMI was formed in 1940, 
Mr. Peer withdrew hundreds of his copyrights from Southern Musie Publishing 
Co., Inc., and transferred them to the catalog of his BMI firms. 

Under the terms of his agreement with BMI, Mr. Peer’s companies receive a 
guaranteed annual sum of approximately $500,000, regardless of the number of 
performances of their works. (The precise amount of the guarantee varies from 
year to year, since it is measured in part by the average earnings of eight major 
ASCAP publishing firms which are referred to by name in Mr. Peer’s BMI agree- 
ment.) There is no corresponding guarantee by BMI or Mr. Peer to the writers 
of those works. 

Mr. Peer’s charges against the society must thus be viewed in the light of his 
position as probably the largest music publisher affiliated with BMI. His criti- 
cism of the ASCAP weighted voting system is particularly anomalous in view of 
the fact that in BMI, the stock of which is owned by the broadcasting industry, 
none of the affiliated publishers or writers has any vote or any voice in its opera- 
tions. 

Mr. Peer also owns the stock of a performing rights organization known as 
American Performing Rights Society, Inc. (APRS). He did not tell the committee 
what formula that organization used in distributing its royalties, although counsel 
for ASCAP suggested that this be done. 
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TESTIMONY OF FRED FOX 


Page 499: Mr. Fox stated that adjustments made as a result of the grievance 
machinery are not necessarily based upon the justice of the situation, but that 
“there were other factors that were involved.” Mr. Fox acknowledged that this 
was “purely speculation on my part’ and refused to specify what such ‘other 
factors” were (record, p. 500). In line with the chairman’s statement at pages 
354-355 of the record, it is respectfully submitted that no credit can or should 
be given to Mr. Fox’s unsupported allegation. 

Pages 505-506: Mr. Fox charged that the proceedings for the board of appeals 
in the Kassner case were irregular in that only 4 members of the board were present 
at the first hearing, and all 6 members—each of whom was present at the second 
hearing—joined in the decision. This procedure, however, was in accordance with 
the articles of association (art. XIV, sec. 6B). which provide: 

“In the event that the board of appeals or the board of directors, as the case may 
be, shall not reach a decision at the meeting at which any appeal shall be presented, 
a decision may be made at any subsequent meeting of such board. All members of 
such board present at the meeting at which the appeal is voted on shall be entitled 
to participate in the consideration and decision of such appeal.” 

Mr. Fox stated that in his opinion exact minutes should be kept for all proceed- 
ings before the appellate tribunals. The present practice of the society is to have a 
stenographic transcript made whenever requested by the member involved. The 
sound consideration underlying the prior practice was that these controversies are 
more satisfactorily resolved where they may be discussed freely and on an informal 
basis than where the parties and members of the tribunal are conscious of speaking 
for arecord. Because of the complaints of some members the practice has, never- 
theless, been changed as above indicated. Indeed, in the Kassner appeal, steno- 
graphic minutes were kept of the panel proceedings. This has also been true of a 
number of other appeals before the classification committee, the board of appeals 
and the panel. 

Pages 516-517: Mr. Fox stated that ASCAP officials retaliate against those 
who make complaints to the society and cited a drop in his royalties following 
his representation of the Walt Disney Music Co. There is no justification 
for Mr. Fox’s statement. Any decline in his company’s royalties was due solely 
to the application of the rules of distribution and had no relation whatever to 
the Walt Disney matter. It has been previously shown, in connection with 
Mr. Johnson’s testimony, that Mr. Fox had nothing to do with the increase in 
the theme song credits for Mickey Mouse March, which increase resulted from 
the accumulation by the composition of the number of performance credits 
entitling it to greater credit under the plan of distribution. 

Pages 518; also 494-495: Mr. Fox intimated that the society’s records are not 
made available to members complaining of errors in their tlassification. This is 
untrue. Mrs. Kissel testified—and stated that Mr. Lengsfelder and Mr, 
Freedman particularly could vouch for this—that, where a member questions 
his distribution, the society’s staff takes out all the accounts and programs and 
hours and hours are taken just going through the records. (Record, p. 643.) 
Indeed, within only the last few months, Mr. Fox, together with his accountant, 
conducted a lengthy and unrestricted examination of the society’s records with 
respect to the performance credit awarded compositions in his company’s catalog. 
It is significant that, while purporting to testify impartially on the question of 
members’ access to the society’s records, Mr. Fox did not choose, in this instance, 
to refer to his own recent experience in that regard. 

Page 510: Among the other innuendos voiced by Mr. Fox was that his term as 
a member of the board of appeals was improperly cut short and a new election 
prematurely called because he disagreed with the classification committee. The 
facts are as follows: 

In 1953, the articles of association were amended to provide that the board of 
appeals, which had previously been elected for a l-year period, should be elected 
for a 2-year period commencing in the year 1954. The applicable provision (art. 
XIV, sec. 6C) required that ‘‘in the year 1954, and in each alternate year there- 
after, there shall be elected for a 2-year period from the general membership a 
board of appeals * * *.” 

In June 1954, a meeting of the publishers nominating committee was called for 
the purpose of nominating candidates for the board of appeals for the period 
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1954-56. [Because of the serious illness of 1 of the 3 members of the committee 
[Bob Miller], it was not possible to get a quorum together for some time. Efforts 
to communicate with Mr. Miller were unsuccessful, in part because the ASCAP 
switchboard confused him with another person, also seriously ill, having the same 
name. As a result it was not until November 1954 that Mr. Miller withdrew 
from the committee. A successor to Mr. Miller was then appointed and the com- 
mittee finally met on December 20, 1954, and made its nominations [which included 
Mr. Fox]. Ballots were sent out in January and were counted on February 21, 
1955, at which time the results of the election were made known. 

It is thus clear that the reason that the board of appeals upon which Mr. Fox 
served sat for only 14 months was that its term started late, not, as Mr. Fox 
implies, that its term was terminated prematurely. Under the quoted provisions 
of the 1953 amendment, a new board of appeals was required to be—and was— 
elected in 1956, the first alternate year after 1954. 

In sum, Mr. Fox’s testimony was replete with general statements based [to use 
his own words] on “‘speculation,” ‘“‘supposition,’’ ‘‘guess,”’ and ‘‘personal opinion.” 
It is respectfully submitted that testimony of this character should not be credited 
by the subcommittee. 

CERTIFICATE 


I hereby certify that the foregoing statement was prepared under my supervision 
and that the facts stated therein are believed by me to be true. 


Sworn to before me this 28th day of March 1958. 
Henry HorscuustTeEr, 
Notary Public. 


Before Subcommittee No. 5 on Distribution Problems of the Select Committee 
to Conduct a Study and Investigation of the Problems of Small Business. 

State of New York, County of New York, ss. 

Ricuarp F. Murray, being duly sworn, deposes and says: 

The question was asked at page 685 of the record whether, about a year after 
1953, there was a cutback in the performance credit allocated to the Sam Fox Co. 
which did not square with an alleged arrangement previously made with him. 

The answer to the question is that there was no arrangement or agreement 
with Sam Fox Publishing Co. when it deposited its television rights with the 
society with respect to the amount of credit which performances of his works 
revealed by the society’s survey would receive. That being so, there could have 
been—and was—no cutback in his performance credits. Furthermore, there was 
no change in the plan of distribution during that year. 

Mr. Fox complained about the credits assigned for individual compositions 
from time to time, and adjustments were made whenever errors were found. No 
adjustments were made for Mr. Fox that were not available to and made for 
other members under similar circumstances. 

Ricuarp F. Murray. 


Sworn to before me this 28th day of March 1, 1958. 


Henry HorscHustTeEr, 
Notary Public. 
ScHEDULE A 


Heaps or Tatts. May 2, 1947 


A comedy by 8. J. Lengsfelder and Ervin Drake. Produced by Your Theatre, 
Inc., for 29 performances in the Cort Theatre. 


PROGRAM 


Cornelius T. Sheldon, Les Tremayne; Amy, Lulu Belle Clarke; Helen Sheldon, 
Audra Lindley;-Burton Snead, Joseph Silver; Frank Jones,. Gregory Robbins; 
Marion Gilmore, Lucie Lancaster; Alice Milford, Jean Cobb; Philip McGill, 
Jed Prouty; Barney McGill, Ralph Simone; Eric Petersen, Werner Klemperer; 
Mrs. Warren, Lelah Tyler; Ernest Milford, Joseph Graham; Mr. Green, Anthony 
Gray; Senor Costamaro, Frank de Kova; Humperdinck, Richard Barron; 
McNulty, Paul Lipson. 

Synopsis: Act I. Scene 1. The terrace of the country home of Cornelius 
Sheldon. Saturday morning. Scene 2. Barney McGill’s office. Several days 
later. Act II. Scene 1. The terrace. Afternoon of the same day. Scene 2. 
The Milford living-room. Wednesday evening. Act III. The terrace. The 
13th of the month, Cornelius’s birthday; late afternoon. 
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Director: Edward F. Cline. 

The program announced that Mr. Lengsfelder, of whom no one locally had ever 
before heard and whose name was to be searched for in the European records in 
vain, “has had more than 40 successful productions to his credit.’”? The successful 
productions were thus perhaps scarcely connected with the theater and, if not 
purely a figment of the press agent’s imagination, were possibly babies, though 
that, too, is doubtful if the gentlemen’s biological fertility was to be estimated 
in proportion to his dramatic. Nothing worse than his theatrical offspring has 
been suffered by the stage in years. A portion of the blame is possibly to be 
borne by the collaborator whom he summoned to his assistance. This gentleman, 
according to the same program, was ‘‘a special material writer for Milton Berle 
and other top comedians”’ and his function seemed to be to insert jokes into Mr. 
Lengsfelder’s script whenever it called for some humor, which was not only often 
but always. Since the jokes were of the vintage species of the one about the 
couple celebrating their 20th anniversary and were now going to get married, it 
appeared that Mr. Lengsfelder should have looked somewhat farther afield for an 
auxiliary genius. 

The plot had to do with two men in love with the same woman, their toss of a 
coin to determine which would commit suicide and leave the way clear for the 
other, and the efforts of an insurance broker who had insured the loser to forestall 
his self-destruction. The writing sounded as if it had been dictated by one back- 
ward tot to another; the acting was even worse than the direction, which was 
morbid; and the settings by Watson Barrett looked as if he had read the script 
and had decided to get even. The enterprise was predicated on a profit-sharing 
plan, dreamed up by the metaphysical Mr. Leagsfelder, which promised each 
ticket purchaser his proportionate share of the financial rewards. The program 
again confided that “after overcoming initial obstacles, enthusiastic response 
greeted the plan, so that Your Theatre, Inc., has over three thousand subscribers 
and 142 church and civic organizations.’’ After the first act, those of the suckers 
who were present catapulted themselves out of the theater to consult their 
solicitors on the possibility that their sharing contracts did not contain non- 
assessment clauses. 

ScHEDULE B 
EXAMINATION OF BaLLoTs FOR ELEcTION oF BoaRD oF DIRECTORS OF THE 
AMERICAN Society oF Composers, AUTHORS, AND PUBLISHERS, COMMITTEE 
on Exections, May 22, 1957 


LIST OF EXHIBITS 


Exhibit 
No. Description Page 
1. Letter Apr. 19, 1957, to Mr. Paul Cunningham, president of ASCAP, 
from committee requesting examination of ballots. _-......------ 667 
2. Circular letter, May 10, 1957, from committee of elections to all mem- 
bers advising date of examination of ballots, ete__.....__._._------ 668 


3. Letter Apr. 25, 1957, from Mr. Paul Cunningham, president of 
ASCAP, to committee seeking examination to name additional 


members for examining COmmMIUOS — |. a2. n.  eentmndondeceeen 668 
t. Letter May 6, 1957, from H. J. Lengsfelder, in reply to exhibit 3, 
naming Sudh additional MOMHEG. .. . oe oe Gece ced terneeee 669 


AMERICAN Society OF ComposEeRS, AUTHORS AND PUBLISHERS 


COMMITTEE ON ELECTIONS 


575 Mapison Avenug, New York, N. Y., 
Wednesday, May 22, 1957, 10:30 a. m. 


Examination of ballots for election of board of directors at the request of a 
committee consisting of the following writer members: Hans Lengsfelder, Alec 
Templeton, Irwin Rowan, Hecky Krasnow, Joseph Cacciola, and the following 
publisher members: 

Sam Fox Publishing Co., Ine., by Frederick Fox. 

Walt Disney Music Co., by James Johnson. 

Alee Templeton Music Co., by Guy Freedman. 

Pleasant Music Co., by Arnold Malkan. 
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Charles O’Flynn Publications, by Charles O’Flynn. 

There were present the following: 

Committee on elections: Walter Bishop, Lew Brown, H. W. Burtch—J. W. 
Pepper & Son, Inc., Richard 8. Kuhn—Manor Music Corp., Ben Ryan, Joseph H. 
Santly, Harry Ruby. 

Members: Nola Arndt, Harry F. Clarkson, Eli Dawson, Milton Drake, 
Gershon Ephros, Frederick Fox—Sam Fox Publishing Co., Guy Freedman— 
Alec aennepten, Inc., A. W. Haendler,—International Music Co., Hermann 
Krasnow, H. J. Lengsfelder, W. C. Lindemann—Lynn Music Co., George Lyons, 
eunat Malkan—Pleasant Music Publishing Corp., Charles J. O’Flynn, Marty 

ide. 

Others: Herman Finkelstein, Richard F. Murray, Rudolph Mattis, Joseph 
Joyce of Joyce & Mattis, Certified Public Accountants, George Muller. 

Mr. FiInKeusTEIN. Mr. Chairman, may I offer for the record the letter signed 
by the 5 publisher members and 5 writer members, whose names have already 
been noted for the record, dated April 19, 1957, requesting the present examina- 
tion. 

(The document referred to was marked “exhibit No. 1,’’ as of this date.) 

Chairman Ricuarp 8S. Kuun. For the record, Mr. Finkelstein, Richard 8. 
Kuhn has been disignated chairman of the election committee of this particular 
meeting, Mr. Lerner being unavailable. 

Mr. FINKELSTEIN. Will you please give us the members of your committee? 

Chairman Kunn. The committee as we have it here: Mr. Lew Brown, Mr. 
Walter Bishop, Mr. Ben Ryan, Mr. H. W. Burtch, Mr. Harry Ruby. 

Mr. FinKBLsTEIN. If I may also offer the letter that went out to all the members 
of the society, dated May 10, 1957. 

(The document referred to was marked ‘exhibit 2” as of this date.) 

Mr. FINKELSTEIN. I would like to indicate that 797 writers indicated that 
they would not attend the meeting. 64 additional writers indicated they would 
not attend and in so indicating made comments that I think it would be appropri- 
ate to get into the record. 

(The 64 writer members referred to and their comments are as follows:) 

B. D. Ackuey. “‘I believe in the fariness and accuracy of ASCAP, have never 
doubted her, and am not a ‘sore-head’—I’1l stake my reputation on her honesty.” 

Verna Arvey. ‘We are satisfied with ASCAP’s tabulation of the ballots.” 

Au Banpint. “Nothing ever changes.” 

GrorGE Murray Brown. “I feel that throwing the inspection of ballots open 
to all members is in the true democratie spirit or our Society.” 

Irwin M. CasseE.. “Not in New York. What! Don’t they trust you?” 

FiorENcE M. Cuar.teswortn. “I think it is a good thing to do.” 

Dr. J. M. Cooprersmirs. ‘‘What an unnecessary expense. I have implicit 
faith in the board and this examination strikes me as being needless.” 

Ere. Crane. “I am satisfied to have the committee make decisions.” 

Pau. Creston. “I am certain ballots were honestly tabulated.” 

Capt. Taomas F. Darcy, Jr. “I feel certain that all matters pertaining to the 
ballots will be handled honestly and fairly—as are all other departments of 
ASCAP’s activities.” 

BENJAMIN Davin. “I have always had complete confidence in the society’s 
handling of all elections, and in those directly concerned with its conduct. I 
am not in sympathy with the methods and expressions of Mr. Lengsfelder nor 
am I certain of his motives.” 

Ler Davin. “I do not wish to dignify the complaint.” 

Larry Dovetas. “I trust the committee.” 

Farrrax Downey. “I consider the examination an unnecessary expense to 
the society.” 

Rarmonp J. Downey. “I have complete faith in the integrity of the elected 
officers of ASCAP. Otherwise, I would resign.” 

Bitty Friscu. “Being a member over 33 years in ASCAP, my vote means 
nothing. Therefore I never vote for or against anything in ASCAP: The reason 
is obvious. Need I say more?” 

Harriet Gav. “Someone seems to be making trouble, sorry. I rely on you.’’ 

Lewis E. Grenster. “Since I have complete confidence in the integrity of all 
concerned, it would be pointless for me to attend.” 

Wotre Giuserr. “I do not approve of this retally—Joyce & Mattis and 


our committee on elections guaranteed the result.” 
Bossy Grecory. “I trust ASCAP and the CPA for an honest count.” 
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Ratpx L. Grosvenor. “I am sorry to think that this action is considered 
necessary. I am sure the integrity of the committee on elections will be clearly 
set forth. May 14, 1957.” 

Mrs. Eve.tyn F. HanpMAN. “I leave it up to the board to examine the ballots 
as I have faith in ASCAP.” 

Remus Harris. “It is good to have the ballots open to inspection by the 
members.” 

CuarLes E. Henperson. “I think our members should spend more time 
learning to write for today’s market, less time examining ballots.” 

Danny Hupp. “I appreciate your invitation—believe it good for us. Only 
previous commitments keep me from attending.” 

Frank C. Huston. “I have the feeling that you boys are doing a fine job 
and have confidence that you will continue to do so. God bless you.” 

Leo A. Kempinski. “After 30 years of membership, I find it rather odd that 
any tabulation of ballots has to be supervised.” 

Mrs. Guapys Srantey LaBepz. “Since I am so far removed from the New 
York area, I have no idea why there is to be a re-count of ballots cast in the 
election, but I do thank you for offering me the opportunity to attend.” 

Tuurtow Lieurance. ‘Bulletins, fine and satisfactory. Thank you.” 

JuLtes Loman. ‘Keep up the good work. You're all doin’ fine.’’ 

Linpsay McPuatm, ‘300 miles a long walk for such shenanigans!” 

Harry 8. Miuuer. “I believe it is wise to allow as many members as feasible 
to be present at all procedure examinations or discussions.” 

Car, F. Mvue.uer. “Cannot understand why an examination of ballots is 
necessary!”’ 

BissELL B. Patmer. ‘‘Have complete confidence in the ASCAP administra- 
tion.” 

Wiu1am J. Patmer. “I have complete confidence in the committee on 
elections.” 

Dave Raprorp. “I have the utmost confidence in our system of balloting and 
the ability of Geo. Hoffman’s associated CP. As to rectify any honest error that 
might pop up in tabulation. Certainly no one short of some despicable fomentor 
of trouble would try to capitalize such an event, if it did happen.” 

Anpby Razar. ‘‘Since Lengsfelder & Co. are to be allowed to examine ballots, 
Iam happy that all members have been given the same right to do so. Yours for 
ASCAP.’ 

IpA KRAEMER Rose. “Fee) quite sure the ballots will be found perfectly 
counted.” 

Artuur Ricwarpson. “I trust the committee on elections, implicitly, but, 
10 a. m. is the middle of the night to most writers. Next time make it 3 p. m. 
Thanks,” 

LinpA Roserts. “I am glad you acceded to the request of the committee, 
for the sake of good public relations with your own membership. However, my 
confidence in the election committee, and the accountants, does not require my 
personal attendance.” 

Dr. Wriit1aM B. Ricuter. ‘Good and ethical.” 

Water L. Rosemont. “I have every confidence in your counting.” 

Ep Rosenspaum. “This meeting is not necessary.” 

Leo Russorro. “It is regrettable that such an examination was requested.” 

Gro. H. Sanpers. “I have always had a profound respect for ASCAP methods, 
and trust in those who administer them, So I feel that I will not be considered a 
poor ‘citizen,’ if I say that I have no desire to join this ‘Watch dog’ committee. 
In any case—I have been called for Federal jury duty for that period and so that 
sort of excludes me.” } 

Rupoutr R. A. Scuramm. “I see no reason to question the ballot.” 

ArTHUR Scuwartz. “I’ll wait for the distorted report in Billboard.” 

FLorRINE W. SHEARovsE. ‘Know these ballots are correct.” 

Puitiep SHEER. “I believe that both proposals will be beneficial to all con- 
cerned.”’ 

Rosert A. Simon. “There is a nice air of mystery about this. But perhaps 
members should be told of the purpose of such a checkup. And will that be told 
when a report on the examination is made? A statement of purpose could be 
furnished and sent with a notice like #7012.” 

Juuia Situ. “I should think that the presence of the certified public account- 
ants and their certified results should be sufficient along with the standing of the 
elections committee to assuage any doubts on part of members as to the accuracy 
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of the ballot count. I am satisfied with the result. However, perhaps the three 
gentlemen simply want to exert their prerogative given in the bylaws.” 

Jack STERN. “I am completely satisfied with the original tally of ballots, etc.’’ 

WiuuiaM Grant StTiu. “I wish that the malcontents in ASCAP would direct 
their efforts toward helping the society, not criticizing it!’ 

JuLE Styne. “I have faith in the manner of the past. Thank you.” 

J. Merepitx Tarron. “I think this is absurd. If we cannot trust you to do 
this, we should fold up!” 

Sip Tepper. “I have the utmost faith in the honesty and integrity of ASCAP, 
so there is no necessity for me to look over someone’s shoulder to count votes.’’ 

KaraueEN B. ToHornton. “I do not approve of Mr. Hans Langfelder’s objec- 
tives—he and others of his ilk should thank God there is an ASCAP.” 

ALBERT J. Trace. “I am more than satisfied to leave it entirely into the capable 
hands of our own officers.” 

Don TriFitetti. ‘Would it really do any good?” 

Dicx Tuomas. “I see absolutely no reason to question the veracity of the 
committee.” 

Fr:ip W. Tuompson. ‘As the board, itself, violates the articles of association 
by discontinuing the nonparticipating class for music publishers, the membership 
should vote to: (a) delete article III, section B (i) and, section 2, line 7, (or) (b) 
require the membership committee to recognize article III, section B (i).”’ 

JoE “CountTRY”’ WASHBURN. ‘Should not the names of those requesting 
examination be made known?” 

Wituiam J. Weeks. “I hope a remedy for the society’s indigestion can be 
effected before the adverse publicity in the trade papers works a hardship on 
the whole membership.” 

The publisher members indicating they would attend were as follows: Antobal 
Music Co., by Mario Antobal; Boda Music Publishing Co., by Nancy Louise 
Panello; Collie Music, by Virginia Richmond; Sam Fox Publishing Co, by 
Frederick Fox; Lynn Music Co., by W. C. Lindemann; Mecca Music Corp., by 
Walter R. Moody, George C. Levy; Panther Music Corp., by J. L. Lister; Pleasant 
Music Publishing Corp., by Arnold ‘Malkan; J. W. Pepper & Son, Inc., by H. W. 
Burtch; Alec Templeton, Inc., by Guy Freedman; Towne Music Corp., by Joseph 
Csida. 

The writer members indicating they would attend were as follows (28): Lea 
Karina Achron, Nola Arndt, Bennie Benjamin, Murray Bloom, Perry Bradford, 
Harry F. Clarkson, J. Fred Coots, Bob A. Davis, Eli Dawson, Milton Drake, 
Mary Ann Eager, Gershon Ephros, Donald Heywood, Clarence Way Kehner, 
H. J. Lengsfelder, L. Leslie Loth, Teddy McRae, Vie Mizzy, Charles J. O’Flynn, 
Lorenzo Pack, Marty Reide, Harry Ruby, Joseph H. Santly, Dr. Albert Sirmay, 
Wilbur Sweatman, Clarence Todd, Mrs. James Weldon Johnson, and Hy Zaret. 

Mr. MAvKan. I object. The purpose of this meeting is to furnish information. 
The meeting began 25 minutes late, at 10:25, while the members of the election 
committee were conferring in another room. Now there is a lot of discussion on 
the record that has nothing to do with the information. Could you please waive, 
dispense with introducing a lot of papers into the record? 

Mr. Brown. Were you gentlemen conferring while we were conferring? 

Mr. FREEDMAN. We were waiting. 

Mr. Drake. I would like to have the floor. I see the first thing in the course of 
rocedure here was to pass out pads of paper and pencils for the taking of notes. 
very strenuously object to this procedure. I think that a stenographer should 

be here and a stenographer is here taking notes and the transcription might be 
made available to those who request it. I don’t believe that notes should be 
taken at this meeting and carried away by the people around this table. I believe 
it is very possible that there might be a violation of secrecy as far as the ballots 
are concerned if notes are taken and carried away. 

Mr. Brown. You say notes. Are you going to stop everybody? 

Mr. Drake. There is a particular character to these ballots. On each ballot 
there is mentioned the number of votes given as a weight to this ballot. There is 
a peculiarity of the present system of classification in ASCAP which might 





separate hundreds of writers as to their individual numbers of votes on their ’ 


ballots. The number of votes on a man’s ballot might be distinctly different 
from the votes on every other ballot and probably will be in hundreds of cases. 
This is the same as seeing a signed ballot. If you can find out the number of 
votes that are cast on the ballot you can find out who cast that ballot and I 
object very strenuously to the procedure of taking notes because this might be a 
violation of the secrecy of the ballot. 
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Mr. LENGSFELDER. We did not come to the meeting to have long discussions. 

Mr. Brown. Just a minute! We have a chairman. 

Chairman Kunn. You have the floor. We will hold that in suspension. 

Mr. LENGSFELDER. We did not ask for a meeting. We asked to see certain 
information to which we are entitled and under the bylaws any committee of 
five can get these informations and if we want to make our notes I feel there is 
no secrecy about that. There should not be any secrecy about that. Only the 
board of elections or the board of directors can identify the ballots because another 
member who does not know the income let us say of Mr. X cannot see who has 
cast 302 votes. Secondly, it is still even with the knowledge—— 

Mr. Drake. Have you seen the income of hundreds of writers? 

Mr. LENGSFELDER. No. 

Mr. Drake. Have you examined the record? 

Mr. LENGSFELDER. No. 

Mr. Drake. Unless you have examined 

Chairman Kuun. Mr. Drake, will you conclude? 

Mr. LENGSFELDER. This is immaterial. 

Mr. Drake. It might be material if you did it again. 

Mr. LENGSFELDER. Right now the society has the policy not to show anybody 
anything, only his own records, and this is sometimes difficult to obtain. I feel 
that if the bylaws should be adhered to, the ballots and everything with it should 
be made available to us and whatever notes we want to take that is up to us. 

Chairman Kuun. Mr. Lengsfeldcr, may I ask you a question or two? No. 1, 
will you tell me what the purpose was in questioning under article IV the election 
that was held? Do you have any underlying purpose, any particular purpose? 
Perhaps we can point to something and—— 

Mr. LENGSFELDER. We just wanted to see the ballots and add up and this is 
our only purpose to look at the ballots, tally sheets, whatever there is available. 

Mr. Brown. Mr. Chairman, Mr. Lengsfelder, am I to understand that you 
are challenging the integrity of ASCAP and the integrity of the nominating com- 
mittee who stayed here for 12 hours, watched the balloting? Are you challenging 
our integrity? 

Mr. LENGSFELDER. Well 

Mr. Brown. I asked you a simple question. 

Mr. LENGSFELDER. Let me answer. 

Mr. Brown. Are you challenging our integrity or ASCAP’s? 

Mr. Drake. Or the accountants’? 

Mr. LENGsSFELDER. I would not say yes or no. 

Mr. Brown. No? 

Mr. LENGSFELDER. .I want to answer my way. You asked me my way. 

Mr. Brown. You are challenging the integrity of ASCAP, the nominating 
committee. 

Mr. Lencsretper. There is a letter. I do not. 

Mr. Brown. There is what? 

Mr. LENGsFELDER. There was a letter mailed. 

Mr. Brown. Yes. 

Mr. LeENGsFELDER. To Mr. Cunningham, if he would have informed you. In 
this letter I stated very clearly that this does not reflect on the honesty or integrity 
of the election committee. I stated that in a letter. 

Mr. Brown. I see. 

Mr. LenNGsreLpDER. If he would have made this available to you, you would 
have known. 

Mr. Brown. I did not steal the money but you have a right to question me. 

Mr. LENGSFELDER. I did not say. 

Mr. Brown. You have a right, I did not steal the money. 

Mr. Lenosre.per. I don’t want to question anybody. I want to see the 
ballots to which I am entitled. I don’t want any discussion. 

Mr. Brown. Who is the gentleman next to you? 

Mr. MaLKan. My name is Malkan. I want to protest bitterly against all of 
this cross-examination and diversion. We are not here to be cross-examined. 

Mr. Brown. I asked the chair. 

Mr. Makan. We have the rights under the bylaws to look at certain informa- 
tion. If you don’t want us to look at it say so and you will save a lot of time. 

Chairman KuHun. May I say that you will be allowed to look at certain 
information. 

Mr. Brown. Why don’t you ask the chairman for the floor? 

Chairman Kuun. We are only looking for clarification. 
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Mr. MauKan. It is now 10:40 and the meeting was called for 10. We have 
made no progress. 

Chairman Kuun. There are some preliminary questions. I will rule on your 
question, Mr. Drake, as we come to the examination. 

Mr. Drake. Before you rule, may I point out that the bylaws give the right for 
a committee of five to look at the ballots but the bylaws don’t give the right to 
this committee to take any notes and I want to ohiout to the taking of notes. 
There is a stenographer here and that is sufficient. A transcript of the stenogra- 
pher’s copy can be given to these people if ASCAP deems it necessary. 

Mr. LENGSFELDER. Mr. Ch?irman 

Mr. Brown. I still want to repeat my question. I want to repeat my question. 
Mr. Lengsfelder, you say we are holding up this meeting? 

Mr. LENGSFELDER. Yes, 

Mr. Brown. You are holding it up. 

Mr. LENGSFELDER. I 

Mr. MALKAN. Why not save our time and everybody’s time? 

Mr. Brown. You ask the chairman. I asked the chairman. Mr. Lengs- 
felder, again I ask you, are you challenging the integrity of ASCAP? 

Mr. LenesreLper. | answered that before and I don’t see any use in repeating. 

Mr. Brown. You did not say anything. 

Mr, LENGSFELDER. [ said I said it. 

Mr. Brown. You double-talked. 

Mr. LENGsFELDER. In writing, that I do not. I said—read the letter. Why 
should we go in it here? 

Mr. Brown. You wrote me letters in which you complained about ASCAP. 

Mr. LENGsFELDER. I did. I refuse—— 

Mr. Brown. Did they tell you to do that? 

Mr. LENGsFELDER. I refuse to discuss other matters. 

Mr. Brown. I will get to you later. 

Mr. Drake. This is evidently a frivolous waste of ASCAP’s money, our time. 
I have not heard a real reason for looking at these ballots. 

Chairman Kunun. Mr. Drake, unfortunately under the bylaws they have a 
right to inspect the ballots and all memoranda connected with them. We cannot 
deny them. 

Mr. Drake. We have many rights. 

Chairman Kuun. That is very ture. 

Mr. Drake. Which under a reasonable attitude we don’t exercise because it 
is not necessary to exercise. 

Mr. LENGsFELDER. Maybe not for you, Milton. 

Mr. Drake. Any information that might be available, which the examination 
of these ballots could make available, through these ballots, in numbers, in totals, 
in figures, were they asked for and refused? 

Chairman Kunn. May we come to that as we come to the examination of the 
ballots? We have not reached that point. 

Mr. Draks. I would like to know the purpose of this thing. 

Chairman Kuun. I would, too, very frankly. 

Mr. Drake. Is this on ASCAP or an honest examination? 

Mr. Rueyr. I wanted to say something. These boys are acting on their consti- 
tutional right to examine the ballots. That we know. Milton Drake’s two points 
are points very well taken which should be seriously considered: One, that no 
notes should be taken or go out of this room. This is your proposition. I am 
just seconding it, if I am in order, and the other, there should be no violation of 
the secrecy of ballot. 

For instance, let me give you my terms, Suppose I had a brother-in-law 
running for directorship and I did not like him for that particular job and I voted 
against him, I would not want him to know. Thatis all. It is as simple as that. 
I think his points are very well taken but they are acting on the constitutional 
right to examine the ballots. 

Mr. LinpEMANN. I second that. 

Mr. Drake. I would not like to see this as the beginning of a series of harass- 
ments, 

Mr. Rusy. It should stop with the examination of the ballots. That is your 
point? 

Mr. Drake. That is right. 

Mr. LencsrELpER. Mr. Chairman, I feel it is our right, without stating any 
reasons, to examine the ballots and make our notes, which we will have to report 
back to the committee that sent us here. Now if we cannot make notes of our 
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own, and you can do that in any meeting anywhere, this is not a proper examina- 
tion of ballots. We must be able to sit down and add up a few things if we wish 
to and this can be done only in the form of notes. Just glancing over the thing, 
this not an inspection of ballots. 

Mr. BisHop. Is there a specific part of the ballots you want to see or all of it? 

Mr. LencsrELpER. We would like to see the pation all. 

Mr. Bisuop. Is there any specific part, name? 

Mr. LENGsFELDER. There are no names on the ballots as I understand it. I 
have not seen them but as I understand there are no names on the ballots. 

Mr. BisuHop. Specific totals you want to see, in other words? 

Mr. LenasrevpeR. Ballots and totals, not with the names. The names are not 
important. 

r. Rusy. May I ask this: When you reexamine the ballots and the numbers, 
do you want the stubs? 

Mr. LENGSFELDER. No. 

Mr, Brown. It took us 12 hours or more. 

Chairman Kuun. These ballots can be examined within the terms of a period 
of 5 minutes or 5 weeks. 

Mr. LenasreLper. We will do it as briefly as we can. If you will give us a 
job we will start. 

Chairman Kuun. Give us an exposition of what you want without violating 
the rights of other members of the society or the bylaws, without in any way 
infringing on them. 

Mr. LENGSFELDER. We don’t intend to violate any bylaws. I wish that every 
member would have the same intentions as we. 

Mr. Rusy. May I ask one question? 

Chairman Kuan. Yes, sure. 

Mr. Rusy. Then why are not the notes taken here sufficient for the purposes? 
Why is not what the stenographer is taking sufficient for the purpose because 
they are available, Mr. Lengsfelder? 

Mr. LENGsFELDER. It will be necessary for us to count up certain votes. 

Mr. Drake. Certain votes? 

Mr. LENGSFELDER. We might not go through the whole thing. I don’t know. 
I have not seen it. I don’t know what we are talking about. 

Mr. Rusy. That is not answering my question. Iam asking an academic ques- 
tion. Why are not the notes sufficient for the purposes? They are available. 

Mr. LENGSFELDER. Let use not waste any time. I therefore ask that the ballots 
are given to use now here, and no further discussion about it because we are 
wasting a lot of time. 

Chairman Kuun. The committee will rule on that. 

Mr. FINKELSTEIN. I started, before I was interrupted, to place in the record 
the exchange of letters between the society and this committee might have saved 
a little bit of discussion. I thought we ought to get in Mr. Cunningham’s letter 
of April 25 to this group, which we will mark “‘No. 3’’ and Mr. Lengsfelder’s reply 
of May 6, marked “No. 4.” 

In that reply Mr. Lengsfelder did say: ‘‘We would like to make it clear that our 
request did in no way reflect upon the integrity of the committee on elections.”’ 

That letter continues: ‘‘We have no objection to any other member reviewing 
the election results so long as it will not interfere with the fulfillment of our re- 
quest.’’ (The letter of April 25, 1957 referred to was marked ‘Exhibit No. 3” 
we the reply of May 6, 1957, thereto was marked “Exhibit No. 4’’ both as of this 

ate.) 

Mr. FINKELSTEIN. There are a number of comments from these members. 
These have been given to the stenographer so that they be made a part of this 
record. The time of this group will not be taken up in trying to read them. 

I think there is no question here, Mr. Chairman, one of the things that every- 
body in the room would agree to is that the secrecy of the ballot be preserved and 
nothing be done to violate that. 

Chairman Kuun. I believe that Mr. Lengsfelder acknowledges that pretty 
much. They are not interested in looking at the stubs, purely at the ballots 
themselves. Mr. Drake takes issue based on the premise that anybody looking 
at the ballot could pretty much tell who voted that ballot. Is that the idea? 

Mr. Drakes. That is right. I believe if a man has 782 votes that he probably 
would be the only person in ASCAP having 782 votes and that very specifically 
is his signature, the number of votes. 

Mr. FINKELSTEIN. Is the committee on elections agreed among themselves 
they would not make any notes how the voting went in terms of so many, a 
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ballot heading having voted so and so? I think everybody ought to agree that no 
such notes should be made here. To do that would invade the secrecy of the 


ballot. 
Mr. LENGSFELDER. I would like to protest very strongly against this. If it is 
| made, it will practically make it impossible for us to do an honest inspection of 


these ballots. Tell us right out and say we cannot take notes. We must add up. 
We must say there are 361, 552, 3, 4, we must be able to do that and our notes 
are important to us. 

Chairman Kunn. Mr. Lengsfelder, are you referring to the fact that you 
want 

Mr. Brown. Are you talking as the spokesman for the committee? 

Mr. LENGSPELDER. Yes. 

Mr. MALKAN. No official spokesman. Everybody is free to express his opinion, 
and nobody yet disagreed with Lengsfelder. 

Mr. Brown. You just heard Mr. Lengsfelder say he is the spokesman for the 
committee. 

Mr. Ma.Kan. His views are in accord with our views. He is not the authorized 
spokesman. 

Mr. Brown. I addressed my remarks to the chairman. As an attorney, don’t 
you know procedure? 

Mr. MALKANn. You are addressing remarks to me. 

Mr. Brown. No. Mr. Lengsfelder, are you just inspecting the ballots today? 
Is there something else troubling you? 

Mr. LENGsrELDER. I don’t want to answer. 

Mr. Brown. I want to know. 

Mr. Makan. It is now ten minutes of eleven. 

Mr. LENGsrELDER. I cannot go into now what is troubling me. I am here to 
inspect the ballots and we have asked for that under our constitutional right and 
that is what we are here for. 

Mr. Brown. Fine. 

Mr. LeNGsrELDER. I won’t be dragged into lengthy discussions that will last 
into the afternoon and then we won’t have time to finish our job. 

Mr. Brown. Open and examine. 

Chairman Kuun. I will rule on this. I will rule that I will not allow any notes 
to be taken. I will not allow any notes certainly to be taken out of the room. 
If this ruling is opposed to your views or if it is going to estop you from proceeding 
any further, let us know right now. 

Mr. LENGSFELDER. I would like to take a caucus among our committee. 

Chairman Kuun. Fine. 

(Caucus.) 

Mr. FINKELSTEIN. I wonder if the committee could explain what this sealed 
carton is. 

Mr. Brown. I would like to ask you, am I entitled to a yes or no answer on a 
question that I asked or must the man who is giving me the answer—is he allowed 
to be evasive in court, in this proceeding? 

Mr. FINKELsTEIN. Mr. Chairman—— 

Mr. Brown. I am not the chairman. I wish the speaker would address the 
Chair. 

Mr. FINKELSTEIN. The articles of association permit five members in good 
standing to examine the ballots. It seems to me what Mr. Lengsfelder said in 
the letter of May 6, his request does not in any way reflect upon the integrity of 
the elections. It seems to me that he ought not to go beyond that. 

Mr. Brown. Why have a committee on elections and have a nominating 
committee? Tell me that? 

Mr. FINKELSTEIN. For whatever this committee’s reasons are, I think that—— 

Mr. Brown. I would like to have an answer to that. Why have a nominating 
committee that stays 12 hours? 

Mr. FINKELsTEIN. The articles of association provide for a committee on elec- 
tions to conduct the elections and tabulate the ballot. Then after they do that 
any group of five members may demand an examination of the ballots. 

Mr. Brown. Fine. In national elections a man says, ‘‘I think I was cheated.’’ 
Is that right? “I think there was a wrong count.’ It wasn’t this evasive 
answer. “I think there was some cheating going on, some finagling going on,”’ 
is that right? I just read about that in New Jersey on 69 votes. 

Mr. FINKELSTEIN. You may form your own opinion. 

Mr. Brown. Let him be on the level with me and I will be with him. 

Mr. FINKELSTEIN. Everybody forms their own opinion to amplify. 
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Mr. Brown. I want him to answer the question, amplify further. 

Chairman Kuunn. He is on record with the letter to Cunningham, that is. He 
is not challenging the integrity. 

Mr. Brown. I don’t care what he is with. 

Mr. LENGSFELDER. Don’t be hammering home. You have it here. 

Mr. Brown. You know what I am talking about. 

Mr. LenGsFELDER. I put it in writing. More I cannot do. 

Chairman Kunn. Can we have Mr. Mattis or Mr. Joyee—— 

Mr. LENGSFELDER. Mr. Chairman—— 

Chairman Kunn. Just a moment. Can we have Mr. Joyce or Mr. Mattis 
explain the procedure as to what happened with these ballots subsequent to the 
election? What was done with them? 

Mr. Marris. When the ballots were tabulated, after they were tabulated they 
were placed in this box and sealed. That was subsequent to the election, and 
placed in the hands of the—— 

Chairman Kuun. Sealed the same day? The day of election? 

Mr. Marrtis. Sealed the same evening while the election committee were here. 

Chairman Kvunn. And not been open since? 

Mr. Marris. I don’t think it has been opened since. I don’t believe it indicates 
that to me [referring to sealed carton]. 

Chairman Kunn. Right. I direct that that box be opened. 

Mr. Brown. We have enough knives. We don’t need that. 

Mr. Drake. May I ask the pads and pencils be removed from the table? 

Mr. LENGSFELDER. Mr. Chairman, did you rule we cannot make any notes? 

Chairman Kunn. Yes; I did. 

Mr. LENGSFELDER. In this case —— 

Mr. BisHop. Rescind that. 

Mr. FinkELsSreIn. You protest that ruling, Mr. Lengsfelder? 

Mr. LENGSFELDER. I want to go on record. 

Chairman Kunn. You can make an addition of what vou read there, but not 
to take it out of the room. That is the ruling. 

Mr. LENGSFELDER. I explained to you that we have to notify the other members 
that were with us about our findings. If we cannot take notes that bear no names, 
just have the addition of ballots with us, we feel that we have been denied our 
constitutional rights. 

Chairman Kuun. If you are here? 

Mr. LELGsFELDER. Let me finish please. Did you give me the floor? 

Mr. Drake. Examine the ballots. 

Mr. LENGSFELDER. I let you finish. I wish to make my statement uninter- 
ruptedly. We have decided that refusal of letting us take notes is tantamount to 
refusal of letting us see the ballots. There are hundreds, maybe thousands of 
ballots in here. By glancing over these ballots we cannot intelligently say that 
we looked at them. Even you said that it took you a whole day to compile these 
ballots and you had all the papers, notes that you needed for that. If we cannot 
do the same, it is no good to us. Originally it seemed that you had the intention 
to let us make notes because every member of the committee has a pad and pencil 
here and pencils and papers were givep to us, and it seems as an afterthought, you 
felt it would probably be a better way of denying us our right by not letting us 
make the notes. You know better. You know, at least you know there are no 
names attached to the ballots. I respect the privacy and secrecy of votes. I 
would be the first to defend that. It is beyond our power to say who cast this vote 
just simply from a count of the ballots or the votes a person has, a member has. 
As I said before, only board members and your committee could identify these 
members. : 

Chairman Kuun. Mr. Lengsfelder, inasmuch as you have been delegated by 
your so-called committee to come here and examine the ballots, and inasmuch as I 
asked you before if there is any specific purpose in this particular challenge, and 
inasmuch as you have refused to tell us exactly and precisely why you are here, 
I can only presume that the purpose is to verify the additions of these ballots. 
That is the primary funetion in challenging an election or the balloting; the 
accountants who are involved and the overseeing of the committee. That being 
the case I just cannot rule that you be allowed to make vour notes, to make your 
own record and to take it out of here for the purpose of reporting to people who 
had the opportunity of being here. You have aright to make any additions as you 
go along, if you want to check on the additions as they have been made by the 
indep-ndent auditors. You have aright to arrive at any conclusion that 77ou want 
as to whether this election and the balloting were conducted in a honést fashion, 
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but I will rule that you have no right to take any memorandum and data out of 
thisroom. According to the bylaws, you have aright toinspect. You donot have 
a right to transport. 

Mr. Drake. Mr. Chairman—— 

Mr. LENGSFELDER. I 

Mr. Drake. Just a moment, Hans. You had a little while. Now give me a 
chance. Are the totals available to these gentlemen? 

Chairman Kuun. Yes; the totals are available. 

Mr. Drake. All totals having to do with the election? 

Chairman Kuun. Yes. 

Mr. Drake. The number of ballots? 

Chairman Kunn. The number of ballots. The ballots themselves individually 
are available. 

Mr. Drake. In addition to that? 

Chairman Kuan. Yes. 

Mr. Drake. The tally sheets are available? 

Chairman Kuun. Yes. 

Mr. Drake. I don’t see why there is any necessity for taking notes because the 
totals can be found in the stenographic record, I am sure, which will be made 
available. 

Chairman Kuun. There may be some discrepancy that they may find, and it 
does Involve figures of more than one, and we will allow them to make their little 
notes but to leave those notes here, not to transport any notes. 

Mr. LENGsFELDER. Mr. Chairman, you mentioned before 

Chairman Kuun. Just one second. I am endeavoring to conform with what the 
article IV of the bylaws states. I will not go beyond that. I will not allow this to 
be a fishing expedition for any possible future lawsuit. If they want to legiti- 
mately and honestly examine the ballots, as they have been done, if they want to 
check on our integrity, let them come ahead. If they are here for the purpose of 
trying to scrounge something out of this box for future ammunition, I say abso- 
lutely no and that is the ruling. 

Mr. LENGSFELDER. May I have the floor? 

Mr. Brown. You have had the floor quite a while. 

‘Mr. LENGSFELDER. Waita moment. I have been asked certain things and I was 
addressed by the chairman, so I have to answer. 

Chairman Kuun. Go ahead, Mr. Lengsfelder. 

Mr. LENGSFELDER. You said again that we were challenging the count or any- 
thing like that. We feel, I feel, that there is too much secrecy about this anyhow. 

Chairman Kuun. About the ballots? 

Mr. LenGsFELDER. About ballots, anything here. This is an association in 
which each member has certain rights. 

Chairman Kuun. Thatis exactly the reason. Your rights are not being denied. 

Mr. LENGSFELDER. These rights are being denied. 

Chairman Kuun. They are not. 

Mr. LENGSFELDER. It is not just. 

Chairman Kuun. Just remember this is not a unilateral discussion. 

Mr. LENGSFELDER. This should not be. 

Mr. Drake. You are wasting time. It is 5 minutes after 11. 

Mr. LENGSFELDER. You are wasting it. 

Mr. Drake. The ballot box is open. You are drawing it out. 

Mr. LENGSFELDER. I refuse to go through with that. 

aren Kuan. Are you refusing to go through with this? Aren’t the ballots 
open 

“i. LENGSFELDER. Unless we are permitted to make notes and the notes are 
ours; just like in any parliamentary procedure a person can make notes and take 
these notes with him. We are not taking any names, but we must be able to 
compile our figures properly. 

Chairman Kuun. Are you finished, Mr. Lengsfelder? I will rule against that. 
Let us open the box. 

Mr. Rusy. May I ask one question of Mr. Lengsfelder? Aren’t we all gov- 
erned by the articles of association, by our constitution? 

Mr. LENGsSFELDER. We would like to—— 

Mr. Ruegy. We are all governed by that. Since the chairman’s ruling is not 
in violation of the bylaws, how can you object to not taking it? 

Mr. LenesrELpDER. I don’t think, first of all, there I don’t think the chairman 
has a right to rule on these things. He is interpreting the bylaws his way. It 
says that the members can examine the ballots and an examination is just like 














POLICIES OF ASCAP 639 


your tabulation, based on notes. Now it would be the same thing as if I would 
tell you you have to make a statement or your accountants have to make a 
statement about these ballots without being able to take notes, and this is what 
you are asking us to do. 

Chairman Kvuun. I told you you can tally. You can make your additions. 
We will not allow you to transport any part of your notes from this room. 

Mr. LENGSFELDER. We can’t go by memory. 

Mr. Rusy. There must be a purpose. 

Chairman Kunn. You have the opportunity to examine. 

Mr. Brown. Mr. Lengsfelder—I am not addressing my remarks to you, sir 
{indicating Mr. Malkan]. Now you stop it. 

Mr. LenesrEeLpEr. Mr. Brown. 

Mr. Brown. What is the purpose of this? If we find there is something wrong, 
you understand, and we don’t grant you permission to count these ballots, are 
you going to sue us or go to court? 

Mr. LENGsrELDER. I don’t answer this question. 

Mr. Brown. You have an attorney next to you. 

Mr. LencsrEeLpER. I am not bound by his advice and we will leave it to 
counsel, after that. 

Mr. Brown. We held you up on the counting of these ballots? 

Mr. LENGSFELDER, Yes, sir. 

Mr. Brown. I say, count them. 

Mr. LENGSFELDER. If we can’t take notes with us, I will refuse to go through 
with this. 

Chairman Kuun. I stand on the ruling. 

Mr. LENGSFELDER. We have the ruling. 

Mr. FINKELSTEIN. May I ask for whom he is speaking when he says “‘we’’? 

Mr. Brown. He says “‘we’’. 

Chairman Kuan. Give us the names. 

Mr. LENGSFELDER. Here, our committee. 

Mr. Kuun. May we have the names? 

Mr. Brown. May I have the list of names? 

Mr. LENGSFELDER. He has the names. 

Mr. FINKELSTEIN. State for the record for whom you are speaking. 

Mr. LENGSFELDER. These men verify. If you want to take a vote on that? 

Mr. Brown. Yes. You say ‘“‘we.’’ Whom are you speaking for? 

Mr. LENGSFELDER. I vote that “‘we’’ refuse to go through these ballots without 
being able to take notes. 

Mr. Burrcus. That is not the issue. 

Chairman Kuun. Mr. Lengsfelder. 

Mr. Brown. Would you address the Chair? 

Chairman Kunn. When you use “we,” will you tell us whom? 

Mr. LENGSFELDER. You can tally. 

Mr. Brown. You tally, you represent them. 

Chairman Kuan. You don’t represent everybody in this room? 

Mr. LENGSFELDER. Not everybody in the room. 

Chairman Kuun. Give us the names whom you represent. 

Mr. LeNGsFELDER. I spoke for myself. Now let the others speak. 

Chairman Kun. Then you speak for yourself, is that the idea? 

Mr. Brown. Don’t use “we.” 

Chairman Kunn. Can we have the ballots open? 

Mr. Brown. I object to him using ‘‘we.”’ 

Mr. LeNGsFELDER. Do you want to hear the opinion? 

Mr. Brown. No more “‘we’s.”’ 

Chairman Kuun. They have not asked for the floor, May we prceced with 
the opening of the ballots? 

Mr. Makan. I will speak for Malkan. 

Mr. Brown. How do you spell that? 

Mr. Makan. M-a-l-k-a-n. 

Mr. Brown. No first name. 

Mr. Makan. Arnold. 

Mr. Brown. Arnold. 

Mr. Drake. Are you a writer member? 

Mr. Makan. I am a publisher member. 

Mr. Drake. Affiliated with BMI? 

Chairman Kvuun. I will rule that out of order. 
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Mr. Makan. Will you stop Mr. Drake from harassing me? I am impressed 
with what Mr. Lengsfelder said. 

Mr. FINKELSTEIN. You are his lawyer, aren’t you? 

Mr. Mauxan. No. 

Mr. Brown. Why don’t you answer the question? 

Mr.MakaNn. The Chair is by its ruling making a farce out of the inspection 
which it purportstograntus. Nevertheless, I for myself do not feel that we should 
refuse at least a semblance of an inspection which we are being granted and so I 
feel that under protest we will proceed to glance at these documents. 

I would like to observe that this mass of documents came out of a box which 
I estimated at about 2 feet by 3 feet by 1 foot, and just looking at the papers 
which are all wrapped up in a series, I would guess offhand that there might be 
several thousand documents on the table and I do feel that it is impossible to 
have a fair inspection of this without taking notes. However, I think it would 
just be playing into the Chair’s hands. The Chair did say that unfortunately 
we have the right under the bylaws to look at these documents, and I think we 
would only be carrying out the implied wish of the Chair. 

Chairman Kunn. Mr. Malkan, may I interrupt to take exception to your 
connotations here when you talk about the playing into the Chair’s hands? We 
are not here for that purpose, believe me. If you declare this to be a farce, we are 
not here for that purpose either. You are here under your rights under the articles 
of association, and we are endeavoring to grant those rights. However, we can- 
not, if we are going to conduct a meeting such as we are now, we cannot allow the 
insidious implications that are coming out of one person here anyway. May 
we proceed now? 

Mr. FREEDMAN. For Alec Templeton Publishing, I too want to go on record 
as saying that this refusal to grant us the right to make the notes is a refusal of 
our rights under the bylaws. 

Chairman Kuun. Mr. Freedman, let me reiterate, you have a right to make 
notes. Those notes are additions. None of those notes are to be transported from 
this room. That does allow you an inspection of the election results. 

Mr. FREEDMAN. Unless we have that right to make the notes, it is humanly 
impossible to get what we want. 

Mr. Drake. What do you want? 

Chairman Kuun. Will you tell us what you want? 

Mr. Makan. Let us get on with it. 

Mr. Brown. What are you gentlemen after? 

Mr. FREEDMAN. To examine the ballots. 

Mr. MaLKan. Why are you people so concerned about why we want to examine? 
Have you something to hide? 

Chairman Kunn. These can be examined in 5 minutes. 

Mr. Makan. That is a rediculous statement. I could not even—I defy you, 
Mr. Chairman, to remove the rubber bands from each of possibly 50 to 100 
separate batches of papers and straighten out all the papers and separately turn 
over all the papers within 5 minutes. 

Mr. Brown. Just a minute. 

Chairman Kun. Go ahead. 

Mr. Brown. Mr. Malkan, you just said, ‘‘Have we something to hide?’ 

Mr. Makan. I did. 

Mr. Brown. Mr. Malkan, I have been a member of ASCAP over 40 years. 

Mr. MAvKAN. You are a very well known man. 

Mr. Brown. Not only 4 songs, 41 shows and 4 songs, and you just said, ‘“Have 
you gentlemen something to hide?’ I was on the nominating committee. Why 
would I have something to hide? 

Mr. Makan. I don’t know, Mr. Brown. 

Mr. Brown. I say and I say this only, there is something behind this, something 
you gentlemen are all worked up about and I think Mr. Lengsfelder started this 
whole thing. You can count the ballots as far as I am concerned. You can 
count them. I was here for 12 hours. If you figure you can do this in an hour or 
2, fine. 

Mr. LENGSFELDER. It will take us 12 hours probably. 

Mr. Brown. I say to you when you take any notes out of this room you are 
doing what an ASCAP writer would do if he wanted to cheat and write for BMI, 
do you understand? There are a few ASCAP writers that cheat and write for 
BMI. You can elaborate on the notes. We cannot check on you. You can 
elaborate on the notes, 
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Mr. Makan. I can say for the record that none of the five persons here has 
any affiliation with the BMI group; I know. 

Mr. Brown. Mr. Fox, are you in on this? 

Mr. Fox. Sure, I am. 

Mr. Brown. I have some questions to ask you later. 

Mr. MaLKANn. Can you postpone it until after we have had a chance? 

Mr. Brown. I want you to think a little bit; 23, only 4 more to go. 

Mr. FINKELSTEIN. May I ask whether it would be possible, if they want to 
examine these ballots, whether they might proceed on the spot-check basis, in 
other words, take a single tally sheet and take the ballots that correspond to 
that tally sheet and perhaps that would serve whatever their purpose is and 
expedite these proceedings. I wonder what they think about that suggestion. 

Mr. Makan. I think it would be a good idea for us to start in some manner. 
I don’t know whether we would be satisfied with the spot check. 

Mr. Brown. Mr. Fox, this is no threat made against you. 

Mr. Fox. I would like to—— 

Mr. Brown. I have been connected with your father a good many years, 
known him for a good many years. I say to you if you are in the right I will be 
the first one to fight for you, and everybody in this room knows that. I will be 
the first to fight for you. 

Mr. Fox. I am very delighted to hear that, Mr. Brown. 

Mr. Brown. I hope Mr. Lengsfelder is not misleading you. 

Mr. Bisnorp. Proceed with the counting. 

Mr. Brown. You said we held you up. 

Mr. Makan. Are we authorized to look at some? 

Mr. FINKELSTEIN. You have been authorized to look since the box was opened. 

Chairman Kuun. Do you have any system devised how you would like to pro- 
ceed? 

Mr. Fox. Just a minute. I am 1 of the 5 people who are on this committee. 
I believe I have a right to say something. No one has asked me for my opinion. 

Mr. Burtcu. Stand up so we can hear you. 

Mr. Fox. I feel that the examination of the ballots under the restrictions that 
are placed would serve no useful purpose, and I feel that the meeting should be 
adjourned. 

Mr. LINDEMANN. Can I have something to say? Every time we come to these 
meetings there is always something to say about taking notes. Why don’t we 
clarify that up right now, whether we can take notes or can’t, so you can’t bring 
up the subject any more. 

Chairman Kuun. It has been clarified. 

Mr. LInDEMANN. Stick to it. 

Chairman Kuun. That is what we are trying to do. 

Mr. Fox. We have one more member, Mr. Krasnow. What is your feeling? 

Mr. Krasnow. I am a writer. 

Mr. Fox. Mr. Krasnow is a writer member. 

Mr. Krasnow. I support the views of the other four members. I do want 
to make one additional comment. 

Mr. Brown. We can’t hear you. 

Mr. Krasnow. The thing that disturbed me particularly at all of these meet- 
ings that I have attended, there immediately is engendered from the first moment 
on a hostility which to me indicates some guilt feelings underneath, because if 
there weren’t, I think we would want to approach these matters a little more 
objectively, a little more businesslike, a little more calmly. 

Mr. Brown. Allow me to answer that. 

Mr. Krasnow. From the very first moment before the issues were raised, the 
air was thick with hostility at that end of the table. This is completely unfair, 
uncooperation. 

Mr. Drake. A recount is a hostile action to begin with. 

Mr. Brown. You are the second who said we are guilty of something. 

Mr. Krasnow. I did not say you. 

Mr. Brown. I tried to clarify that by saying I am on the nominating committee. 

Mr. Krasnow. I simply said objectively where there is smoke there is fire. 
There must be some reason for this hostility. 

Mr. Brown. Which hostility? 

Mr. Krasnow. Which I find very annoying. 

Mr. Brown. What hostility? 

Mr. Krasnow. At the meeting it commenced immediately. 

Chairman Kunn: What fire do you suspect? I want to pinpoint. 
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Mr. Brown. Do you think it was a phony election? 

Mr. Krasnow. No. 

Chairman Kunun. Why can’t we go on with the procedure of examining? 

Mr. Drake. What is your purpose in being here if you don’t think it was a 
phony election? 

Chairman Kuan. I will rule that out of order. 

Mr. Makan. I suggest there are certain writers and publishers 

Chairman Kuxn. Just a moment. Are you finished, Mr. Krasnow? 

Mr. Krasnow. There may be certain information that may be of importance 
to our own information which we may have. It does not mean questioning the 
integrity of the committee. 

r. Brown. You say we are guilty of something? 

Chairman Kuun. Any time you go beyond. 

Mr. Krasnow. I did not say you were guilty. One would almost begin to 
suspect. 

Mr. Brown. That is fine; that is fine. 

Mr. Krasnow. Where there is smoke there is fire. 

Mr. Brown. I will tell you a few things when we get a little further. 

Mr. Makan. This is my view: For good reason some of the members of the 
so-called committee feel that they would be waiving their rights if they undertook 
an impractical effort to examine these ballots under the restrictions you have laid 
down. My own feeling, for myself is that it is better to have an incomplete, 
inadequate inspection than none at all. I think that now the 5 of us are in 
honest disagreement here and I feel that those who do not wish to be bound by 
the inspection should not look at any of these papers, and the 1 or 2 of us who 
will proceed under protest to try to inspect these papers should do so. 

Chairman Kunn. Mr. Malkan, the five of whom you speak are part and parcel 
of the attendance here. We do have at least five others here. 

Mr. Makan. Why don’t we ask the others? 

Chairman Kuun. They have rights equal to you. 

Mr. LENGSFELDER. Sorry, this is the committee. 

Mr. Drake. The procedure, the bylaws say a committee. Now if individuals 
are going to be examining, that is not the committee. I think that that now is a 
complete departure from the procedure as it was set up. 

Chairman Kvuuvn. I will rule on that. 

Mr. LENGsFELDER. This is a very interesting statement made by Mr. Drake, 
and I agree with him; there is a committee and not individuals that made the 
request. However, you took the statements of Mr. Drake as a basis to make your 
ruling. 

Chairman Kuun. We can get along. 

Mr. LENGSFELDER. He is not a member. 

Chairman Kuusn. Every individual has a right to examine these ballots inas- 
much as it was thrown open to the entire membership. 

Mr. LENGSFELDER. But as a member he can go along. 

Chairman Kuun. Mr. Drake’s objection or suggestion—— - 

Mr. Drake. I have further remarks. 

Chairman Kunn. Yes; Mr. Drake. 

Mr. Drake. The demand was made by a committee. It was after that 
demand was acceded to that individuals were invited. If a majority of that same 
committee, as a matter of fact, 4 out of 5, vote against the procedure, then I 
believe the whole procedure should be nullified. 

Mr. LENGSFELDER. That is right. 

Mr. Drake. The original procedure was on the basis of a committee of five. 
That is why we were invited as individuals. 

Mr. Fox. May Mr. Finkelstein give us a ruling? 

Mr. FInKEusTEIN. If I may speak on it, Mr. Chairman, the fact that the 
society chose to invite all members so there would be only one inspection, I think 
everyone here has a right to be here and I think that whatever any one individual 
does at this meeting is not binding on any other individual, in my opinion. 

Mr. Bisnop. We can proceed with the tally? 

Mr. Mauxan. Can I look at some of these papers? 

Mr. Fox. May I excuse myself because I feel there is an individual 

Mr. Brown. Wait a minute. 

Mr. BisHop. Are you going to call for a count again? 








Mr. LENGsFELDER. I feel that my constitutional rights have been denied to 
me. Therefore, I don’t see any use in going through this mass of papers without 
being able to make notes. 
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Mr. FINKELSTEIN. You are permitted to make notes. 

Mr. LencsretpEerR. And keep these notes. That is I think my right and I 
regret to say 

Mr. BisHop. Your constitutional rights were not denied to you. 

Mr. LENGSFELDER. They were indireetly. 

Chairman Kuun. I think we can stand on the record as it stands right now. 
The ruling has been made. 

Mr. Bisuor. We opened these ballots for you to count. 

Chairman Kuun. That is okay. 

Mr. LENGSFELDER. It is more than that any you know it, Mr. Bishop. I know 
of no hostility toward any election committee or any member of that but I think 
Milton Krasnow was right in saying that the whole thing started with the hostility 
from this committee, and with the attempt to make it as rough for us as possible 
because it is 11:30 and we have not done a thing but argue and that has happened 
in previous cases, not with elections but others. 

Phank you very much. May I be excused? 

Mr. FINKELSTEIN. May the record note that Mr. Lengsfelder left and Mr. Fox 
left and there remain in the room everyone whose names are on the list. 

Mr. Makan. You gentlemen are in the accounting field. Could you please 
a just tell us briefly what papers are in what bundles so we know where to 

gin? 

Mr. Martis. I have to hand them to you. 

Mr. FinkE.stern. Describe them generally. 

Mr. Makan. Describe generally what you are talking about. 

Mr. Martis. This is a summary tabulation of the votes cast for writer members. 
It consists of 3 sheets making up a summary, and the summary is made up 
of 71 individual tabulation sheets that were tabulated from the ballots that have 
been cast. We keep these in alphabetic order, of each of the tabulation sheets 
so that we are sure that all of the sheets are accounted for in our summary tab- 
ulation. The tabulation is made individually. This is the summary sheet. 
Now any one ticket making up any of that detail 

(Discussion off the record). 

Mr. FINKELSTEIN. I wonder if you would state for the record what you are 
doing there. 

Mr. Martis. Suppose I go through this. These ballots are received in enve- 
lopes mailed to the society. The society sends the envelopes to us. These enve- 
lopes are checked to a listing of members to whom the ballots had been mailed. 
At the day of election the envelopes are brought to the office here, the envelopes, 
the mailing envelopes are opened and the ballots abstracted. After the ballots 
are abstracted——— 

Mr. Makan. What do you mean by “abstracted’’? 

Mr. Marrtis. From the mailing envelopes we remove the stubs before the 
ballots are opened for tabulation. After they have been removed the ballots 
are then sliced open for the tabulation teams to make these summaries. After 
the summaries have been made, a grand summary is made in arriving at the 
total voted or cast for each candidate. Some envelopes are received with wrong 
ballots in them but we have to try to make corrections in those and we set those 
out in their proper classification. Ballots unsigned are put aside so that the 
committee members will see, the election committee members will see that they 
are not to be tabulated. An unsigned ballot is considered a void ballot because 
he has not voted for anybody. They are not opened. 

Mr. Matxan. What provision do you make about seeing how many votes go 
to each ballot? 

Mr. Matruis. How much? 

Mr. Makan. I don’t want this taken. Are you instructed to take down all 
the questions I ask? Are you instructing your reporter to take down everything 








I sa 
tr. FINKELSTEIN. I have not given the reporter any instructions. 

Mr. Ma.KAN. I am just asking the barest, most elementary questions. I 
don’t think all of these 

Mr. BisHop. Why do you object? 

Mr. FINKELSTEIN. I have asked Mr. Mattis to state for the record just what 
the procedure is and I understood that he was doing that. I turned my back and 
you asked some questions. I was not listening to what is going on at all. 

Mr. MaLKAN. You are piling up a lot of unnecessary expense for your organiza- 
tion by taking down all these simple questions that I am asking. 
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Mr. FINKELSTEIN. If the questions are worth while they ought to be worth 
noting in the record. 

Mr. Marxan. They are worthwhile for me because I don’t know anything 
about the procedure but you are so familiar with it you don’t need it. You don’t 
need it in the procedure, in the record. 

Mr. FINKELSTEIN. Let the record be clear, brought up to the point so there 
won’t be any question of what access you were given to the records, what explana- 
tions were given and what explanations you requested. I think that would be the 
better procedure. 

Mr. Makan. Who checks? Let us turn to the publisher records, if you will 
please. 

(Discussion off the record.) 

Mr. Marrtis. In case you wanted to recheck a summary, we give you A-1, 2, 
3 and 4. 

Mr. Makan. I did not get your’name. 

Mr. Marrtis. Mattis. 

Mr. Makan. As soon as you are ready you can tell us what you want. 

Mr. Marrtis. You ask. 

Mr. FREEDMAN. Yes, C-3 first. 

Mr. BisHop. Publisher group? 

Mr. FREEDMAN. Yes. 

Mr. Makan. Also D-1 and C-4. Let me ask another question while you 
are going through those papers. Is this sheet which you handed us the summary 
of all the publisher votes? 

Mr. Martis. Votes cast. 

Mr. Matxan. There is a difference between the publisher and writer, just one 
sheet here? 

Mr. Marris. Definitely, as I explained. There are 545 ballots here, where 
2,250 

Mr. FREEDMAN. This totals 545? 

Mr. MaLKAN. Excuse us if we ask these simple questions. 

Mr. Marris. What letter did you want? 

Mr. FREEDMAN. C-3, D-1. 

Mr. Martis. C-3 (handing). 

Mr. FREEDMAN. You might look for C—4, D-1 and D-4 and E-1. 

Mr. Makan. What was the total number of votes cast? 

Mr. FREEDMAN. Cast for publisher members for anyone? 

Mr. Mutuer. You have the summary sheet right here, take each individual, 
the numbers which are the highest, No. 1, No. 2. 

Mr. Makan. What is the total together, altogether of votes, publisher mem- 
bers? 

Mr. Mutter. 16636, that is multiplied by 12 actually. 

Mr. Makan. I understand. 

Mr. FINKELSTEIN. This is going to be an open examination. 

Mr. Makan. Just a minute. We are several people. We are looking at 
this, just talking about these things among ourselves and making a few comments. 
You don’t have to read our minds. 

Mr. FINKELSTEIN. I just find you are comparing how different individuals 
have voted, comparing how one member voted with another member. I just 
want the record to show that. 

Mr. Ma.kan. I protest against the record showing any of our private dis- 
cussion. You people are always so concerned about privacy. As soon as a few 
individuals get together, do you deny it? I notice you, the chairman, Mr. Drake 
are huddling over our heads. We certainly have no objection to the three ac- 
countants. They are being of some help. 

Mr. FINKELSTEIN. I was not. 

Mr. Makan. Mr. Bishop is standing right over my shoulder. 

Mr. BisHop. I am one of the committee. I have a right. 

Mr. Makan. I earnestly request you give us a little bit of privacy in our 
conversations and not listen to everything we say among ourselves. 

Mr. FINKELSTEIN. The record will speak for itself. 

Mr. Makan. I am asking you to please refrain from listening to conversations 
which we are trying to keep personal. You ruled every conversation made by 
the accountants is made on the record. You are going far enough with that. 

Mr. FINKELSTEIN. You are permitted. When you begin making comparisons 
of ballots 

Mr. FREEDMAN. Why are you afraid? 
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Mr. FINKELSTEIN. Why are you afraid of going on the record? Iam not afraid 
at all. 

Mr. Makan. One thing, you should show a little more concern over the 
economy and the finances of the organization which you are supposed to repre- 
sent and not take down all this folderol on the record but we are concerned with 
the privacy of our own thoughts. We are talking among ourselves and we are 
associated in a committee. I think it is unfair and un-American for you people 
to try to pick up the thoughts that we are interchanging. 

Mr. FinkeExsTeErn. I think I have an obligation to preserve the secrecy of the 
members’ ballot. The purpose of this examination is to check the accuracy of 
counting and not to find out. 

Mr. FREEDMAN. I am sorry that is your interpretation. 

Mr. Drake. What is your interpretation? 

Mr. FINKELSTEIN. How individual members may have voted. 

Mr. Makan. My interpretation is it is a quarter of twelve and, Mr. Finkel- 
stein, we have just begun to scratch the surface. So let us please proceed. 

Chairman Kunn. May I request for the record, are you here for the purpose 
of verifying the additions, computations of the auditors and the accountants 
on this, or are you here for the purpose of ascertaining how who voted, where, 
how and for whom and why? If you are going to go far afield 

Mr. Makan. It seems quite obvious that your second alternative could not 
be in accordance with the fact. There is no name, no indication on each of these 
ballots as to who the person is who cast the ballot, so we are not trying to find out 
how any particular person voted for any particular candidate. We are simply 
trying to exercise our rights according to the bylaws and constitution of the 
association. 

Mr. Drake. May I see that ballot? In the past, Mr. Lengsfelder has pressured 
ASCAP, the management——— 

Mr. Makan. I object to any statement. 

Mr. Drake. I listened to you and I want you to listen to me. 

Mr. Lengsfelder has pressured the ASCAP management to let him look at 
the records of various writers. The ballot I hold in my hand shows that it was 
cast by someone having 889 votes. If Mr. Lengsfelder by some means in the 
future is able to look into the records of ASCAP and ascertain a man who had 889 
votes, and I believe that there are probably no more than one who voted for whom- 
ever he voted for on this publisher ballot and did not vote for whomever he did 
not vote for, he might use that to in some way either injure the man who cast this 
ballot or in some way personally degrade him. 

Mr. MaLkan. Don’t answer that. It is crazy. First of all I would just liketo 
point out that Mr. Lengsfelder is not here. I don’t understand why Mr. 
Drake—— 

Mr. Bisuop. You are of his committee so he has to mention the name. 

Mr. Drake. You can report to him or any one of you. 

Chairman Kuun. We will let Mr. Drake’s remarks stand. 

Mr. Makan. I would request or direct the members of your committee to 
avoid standing so close to us that they can hear every comment that is exchanged. 

Mr. Ryan. I am sorry. I am not eavesdropping. 

Mr. MALKAN. It is a pleasure to talk to you. How can we ever think here? 

Mr. FREEDMAN. We have been denied the privilege or right of writing notes 
and now we are being denied—— 

Mr. Makan. The privilege of talking to ourselves in privacy. 

Mr. Bisuop. Nobody denies the privilege. 

Mr. Makan. In privacy. 

Mr. Bisnop. Being concerned with the election, the election committee should 
be around. 

Mr. HaENDLER. I am from the International Music Company. We have in 
front of us a number of figures which presumably we are supposed to take for 
granted. If we make a verification of balloting we should like to have the data 
which prove to us that these figures are correct. Otherwise it has no sense 
whatsoever. I hope you understand the point. 

Chairman Kunn. You are perfectly welcome to that exactly. 

Mr. HaENDLER. Excuse me there is incongruity in your decision not to divulge 
the names because we cannot know the number of votes without the names. 

Mr. Drake. Now you want to know who voted for who. 

Mr. Makan. I did not ask that. 

Mr. HaENDLER. How can we know that this number of votes, which we see on 
this ballot sheet is correct? 
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Mr. Drake. Through the ballots. 

Mr. FreepmMan. What Mr. Haendler has said very clearly, which you don’t 
want to understand, is very simple. How do we know that the man who has 889 
votes was deserving of these 889 votes and how was that figure arrived at? 

Mr. BisHor. Now you want classification. 

Mr. Draxe. Now you want to know the earnings of every man who voted, 
every member. 

Mr. HaEnpviER. This is no secret. 

Mr. Drake. It certainly is. I don’t want you to know what I earned. 

Chairman Kunn. May we call on Mr. Finkelstein? 

Mr. Brown. You say it should not be a secret? 

Chairman Kuun. Can we get Mr. Finkelstein? 

Mr. FinkELsTEIN. You challenge the correctness of the number of votes 
assigned? 

r. HAENDLER. Yes. 

Mr. Makan. Just a moment! I don’t think it is fair for a lawyer to cross- 
examine a layman who obviously is unfamiliar with legal principles. It is not a 
question of challenging. He made a certain request. 

Mr. Rusy. He did admit he was challenging. 

Mr. Makan. I don’t think he used that word. 

Mr. Brown. Yes, he did. 

Mr. Ma.xan. He does not know the significance. 

Mr. Brown. He understands the language. 

Mr. Matxan. The language shows while Mr. Haendler is very well educated 

Mr. Brown. Are you speaking for Mr. Haendler? 

Mr. Makan. It is obvious. 

Mr. Brown. Mr. Haendler can speak for himself as an observer. 

Mr. Ma xan. In the name of fair play—— 

Mr. Brown. I am going to interrupt you every time as an observer. 

Mr. Makan. You certainly have been doing it. 

Mr. Brown. You have been running this shebang, have you not? 

Mr. Matxan. Mr. Finkelstein. 

Mr. Brown. You have got a ———— big mouth and still have it. This man 
did say, “I challenge it.” 

Chairman Kuun. Can we restore order? Please, Lew! 

Mr. Haendler, Mr. Finkelstein! Do you have any questions you want to ask, 
Mr. Haendler? 

Mr. HAENDLER. Let me put my question very clearly so you know what to 
answer. I see here a number of figures. Don’t you think it is natural for a 
member of ASCAP to know if these figures are correct and how they are arrived at? 

Mr. FINKELSTEIN. Yes, the problem is this: You have to maintain the secrecy 
of the ballot and under the methods of the society’s operations unless a specific 
challenge is made with respect to a given man’s income or the performances, 
whatever it might be, one member’s payments received from the society are a 
secret to himself and not open to inspection of other members, unless there is a 
specific challenge. It was for that reason that I asked you whether you challenged 
the accuracy of the assignment of votes to individual members. If you do chal- 
lenge that, there may be some way of spot checking without invading the secrecy 
of the ballot for the members and without disclosing. 

Mr. HaENDLER. Excuse me. I think that the principle of the secrecy of the 
ballot should not be more sacred than the correctness of the figures for the mem- 
bers of ASCAP. 

Mr. FREEDMAN. A very good point. 

Mr. FINKELSTEIN. You challenge the correctness of the figures? 

Mr. HAENDLER. I asked the chairman to explain to me by what ways and means 
he can enable us to verify the correctness of these figures without disrupting, 
without challenging your secrecy of ballots. 

Mr. FINKELSTEIN. Yes. 

Mr. HaENDLER. If you find a way, it is agreeable to us. 

Mr. FinkE.stTEIn. We may do something like this, for spot checking purposes: 
take the first 10, 20, or something numbers on the list. Let us take the number of 
the ballot, the number of votes assigned but without any individual noting how 
those members voted. 

Mr. MaLKAN. That is of no value, Mr. Finkelstein. I will tell you why. 

Mr. FINKELSTEIN. May I—— 

Mr. Ma.xan. I thought you had finished. 
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Mr. FINKELSTEIN. It seemed to me for anybody whose motive was checking the 
correctness of the figures assigned, bearing in mind that everybody here is a mem- 
ber of this society and owes an obligation of not making this examination for any 

urpose other than that permitted by the articles of association, in other words, 
or any ulterior purpose, I do not assign that to anybody, a spot check method 
such as that where you pick it by some preconceived plan which will not be related 
to the individual members should be satisfactory. hat is why I said the first 20, 
or the first tenth or whatever it might be. Take those numbers, the number of 
votes assigned to them and check it against the records that are here. That could 
be done it would seem to me on some such basis. 

Mr. HaENDLER. I suggest you give us a chance. 

Mr. FINKELSTEIN. It is perfectly proper for you to confer about that. 

Let the record show I was referring to Mr. Malkan, Mr. Freedman, and Mr. 
Haendler who have just left the room. Mr. O’Flynn has left with them. 

Mr. Drake. They want to look into the records of each writer, publisher and 
how much each man has earned. That is next. 

Mr. Brown. It is not coming. It is here. 

Mr. LINDEMANN. It has been coming a long time. 

Mr. FINKELSTEIN. Let the record show at this point Mr. Hermann Krasnow 
left the meeting. 

(The men who had left the room returned at this point). 

Mr. HaENDLER. We would like to look at a few more similar sheets, (Sheets 
were handed.) 

Mr. FINKELSTEIN. What sheets were handed? 

Mr. Marrtis. We gave them C-3. 

Mr. Makan. Correct. 

Mr. FREEDMAN. We asked for 3 or 4. 

Mr. Martis. Which ones do you want? 

Mr. FREEDMAN. B-1, C-3. 

Mr. Marris. Here is B-1. (Handing.) 

Mr. FreepMAN. C-4. What did we have, the first one? 

Mr. Marrtis. C-3. 

Mr. FREEDMAN. May we look at it again? I want to refresh Mr, Haendler’s 
memory. 

Mr. Wises The total on the bottom is being carried, 

(Discussion off the record.) 

Mr. FREEDMAN. Publishers, total 545 votes. 

Mr. HAENDLER. 25. 

Mr. Mutter. This one has four. 

Mr. Matkan. We have only looked at two. Let us please look at—— 

Mr. Martis. C-—4, you wanted. 

Mr. Makan. D-4 please. 

Mr. Marris. D-4? 

Mr. MALKAN. Yes. 

Mr FREEDMAN. Yes. 

Mr. HAENDLER. How many sheets are there like this? 

Mr. Martis. One. 

Mr. HaEnpD.LeER. It will take us only 5 minutes, the whole thing. Then we 
will be through with this problem and the whole thing. 

Mr. Marrtis. May we have this back and we will put it in order for you. 

Mr. Bisuor. While tabulating the votes, I did this all day. C-—4, D-1, and 
E-1 and D-3 and that is E-2. 

Mr. FINKELSTEIN. What did you hand them? 

Mr. Marrtis. I gave them the individual sheet tabulations of the publishers 
tabulations, consisting of 20 sheets, 18 sheets I think. 

wath Makan. I don’t understand in pencil “13,707”. Is that the total for 
all 127 

Mr. Martis. Yes. 

Mr. Makan. I see. 

Mr. Martis. In other words, we cross-prove each page. 

Mr. FREEDMAN. That is your check so to speak. 

Mr. Makan. Mr. Haendler! 

Mr. HaENDLER. Where is Mr. Finkelstein? 

Chairman Kuan. He is right here. 

Mr. Bisnop. Are you gentlemen through tallying? 

Mr. FREEDMAN. We are through with the ballots, 

Mr. Makan. Oh, no! 
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Mr. HaENDLER. So that there is no mystery about the idea—of course I am 
speaking for nobody but myself—I want to make it clear, and the other members 
not present here who initiated this matter may not be in agreement with me but 
this is only how I see this matter. To my mind the point which we, in which I 
am interested, is to establish by whom.are the votes controlled and I have an 
idea that they are controlled by very few members, less than 10 members, prob- 
ably less than 6 members of ASCAP who control the votes. These figures pre- 
sented here do not give me a possibility of arriving at a definite conclusion because 
certain corporations represent a number of publishing houses and are in the same 
hands. In other words, there may be severa! votes actually emanating from the 
same source or made by the same source. Now I think that there is nothing 
prejudicial to the interest of ASCAP to establish the point which I would like to 
have clarified, and therefore I request the Chair to enable us to arrive to a con- 
clusion on this subject because sooner or later this is absolutely unavoidable and 
under no pretext of secrecy of ballot or otherwise can be refused. 

So therefore let us to that peacefully and leave with what we find out and maybe 
we will think that this is very natural. Well, so that is the end of it. That is all 
there is to it. 

Chairman Kunn. Mr. Haendler, may I say this, pursuant to the bylaws, as 
we have it in article IV, you are entitled to come here, verify computations and 
additions. You are here. If you try to find any errors or errors of a different 
nature, if such exist, we are not here and I don’t think, the bylaws as we are here, 
under which section we are here right now, allows us to interpret in any way the 
method of distribution of the society. 

As far as the number of votes any publisher or writer gets, those are in the 
bylaws. That is not part, parcel and the province of this particular meeting 
here. Therefore I will have to rule that whatever you are seeking is not available 
to you as I read the bylaws as they exist. 

Mr. BisHop. They are out of order at this meeting. 

Mr. HaENDLER. In view of the fact that there are only very few companies. 

Chairman Kunn. Mr. Haendler, if there were two companies —— 

Mr. Makan. Can’t we hear what Mr. Haendler has to say? 

Mr. HaENDLER. From what we have so briefly and quickly looked through, 
there are only a few companies that have a large number of votes. In view of the 
very serious nature of the contention which I am making that these votes are con- 
trolled by.a very small group of. less than six members of ASC AP, I think that no 
secrecy would be sacrificed if we verified that these members had the number of 
votes which were ascribed to them on the ballot sheets. 

Chairman Kuun. Let me reiterate what I said. I do not believe that this is 
the forum at which you would take that type of objection. I don’t think that is 
the place for that type of issue to be raised. We simply verify the election to see 
whether the balloting and memoranda are all in order. It is not a question how 
they were made up, how many votes A, B, C, and D publishers had. I don’t 
think we can even rule on that as being within our scope. 

Mr. Makan. Even within the scope that you have so narrowly stated. 

Chairman Kvuun. I have not narrowly stated, Mr. Malkan. 

Mr. Makan. Let us accept everything you said for the moment. 

Chairman Kuan. All right. 

Mr. Makan. Isn’t one of the most important, the most important question 
on the tally of these votes the propriety or the entitlement of each voter to have 
as many votes as is given here? In other words, if there were some mistake and a 
man who was given 1,500 votes was really only entitled to 100 votes, there is 
nothing that has been shown here which would enable us to determine or to detect 
such an error and you have not given us anything which would. 

Mr. FINKELSTEIN. May I ask now that you have inspected whatever you have 
asked for—— 

Mr. Ma.LKAN. Let me interrupt you there. We have just glanced at this stuff 
briefly because it is now practically lunchtime. We have only had a few minutes 
in which to look at these things. 

Mr. FINKELSTEIN. But you have not been denied anything so far except subject 
to this question about examining the number of votes assigned to individual 
members, except for that everything is here and has been available to you? My 
next question was going to be this: have we gotten down to the final question here? 
If this is resolved is that the only question or may there be other questions? 

Mr. Makan. That is the principal question. Before I answer that question 
I would like to just get a look at a sample of some documents we have not even 
touched. What are these little rolls of paper, Mr. Mattis? 
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Mr. Martis. Those are rolls of stubs. 

Mr. Drake. I object to that. Those are the names of the people who voted. 

Mr. Makan. What is your standing to object? Are you, Mr. Chairman, 
objecting, or is 

Chairman Kunn. The same as any member. 

Mr. Drake. I am not addressing it to you. I made an objection. 

Mr. Marris. Let me answer before some of you folks want to rule one way 
or another. These stubs are the signed stubs that are attached to the ballots 
when they are received. They are abstracted from those ballots before the bal- 
lots are tabulated. These stubs do indicate the name and the number of votes 
of each of the members voting. 

Mr. MALKAN. Just for the record, who puts the number of votes down on each 
stub? Is it in every case the society or in every case the voter, or some in each? 

Mr. Marrtis. No, it is all done by the society. 

Mr. FREEDMAN. Who in the society does this? 

Mr. Marrs. I don’t know what office. 

Mr. FREEDMAN. Would anyone know? 

Mr. FINKELSTEIN. Is that checked by your firm? 

Mr. Marris. Those are checked by us through the record card to be in agree- 
ment with the record card, the votes that have been assigned to each of the 
members. 

Mr. FREEDMAN. Our question then to the chairman is, Who determines how 
many votes each person gets? 

Mr. FINKELSTEIN. The articles of association. 

Chairman Kuun. Page 13. 

Mr. FREEDMAN. Then I will ask the question, if I may, beyond that: How is 
this determined? 

Mr. BisHop. This is not the place. 

Chairman Kuun. One vote for each $20 for the author member. 

Mr. Makan. We are familiar with that. It is not necessary to read it. You 
said it is determined according to the articles, is that your point? 

Chairman Kuun. Exactly. 

Mr. FINKELSTEIN. Then checked, if you don’t mind my interrupting, by the 
firm of Joyce & Mattis, outside certified public accountants, to see that the 
number of votes assigned to each member is in conformity with the articles of 
incorporation. 

Mr. FeeEDMAN. We don’t question that. What we question very seriously is 


how are those numbers of votes determined when they are put on individual cards 
of publishers or writers. 


Mr. Makan. Who does that? 

Mr. FrEEDMAN. Who does that, who actually takes from one page, one piece of 
paper certain information and puts it on this paper which determines? 

Mr. FINKELSTEIN. It is done by clerks and certified by Joyce & Mattis. 
Mr. Mattis is here. 

Mr. BisHop. And overseen by the election committee. 

Mr. FINKELSTEIN. Certified public accountants, outside accountants. 

Mr. HAENDLER. In view of the fact that I have a very important appointment 
and it is about lunch hour, do you see any objection to making a recess and 
reconvening later on? 

Chairman Kuun. It all depends on whether you fellows have more to ask and 
how much longer we can go or have to go. I have no objection in any event. 
Actually it just depends on you fellows. 

Mr. Makan. I would like after lunch to ask the chairman if he would re- 
consider, in view of the fact that you have demonstrated that there is complete 
privacy and we cannot even look at the stubs. I see quite a few stubs which 
are all being withheld from us. Whether you now reconsider and let us make 
some brief notes from the master sheet, these long green sheets of tabulation, 
from which the original, to which the original data was transcribed. 

Mr. FINKELSTEIN. What kind of notes? 

Mr. MALKAN. Just a little summary of some of the figures from the tabulation 
sheets. I am not talking about the original ballots now a fortiori. I am not 
talking about the stubs which are so sacrosanct. 

Chairman Kvun. I will reserve a ruling on that. Let me make my position 
plain. I cannot escape the idea that there is a vast line of demarcation between 
actually verifying an election and endeavoring to find out the nature of the votes. 
If you are here for the purpose of finding out the nature of votes, how Mr. A is 
voting with 600 votes, Mr. X is voting, whether you are endeavoring to find out 
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whether 600 people control the society, I still say that is a very different thing 
That I just don’t think is within our province here. 

Mr. Ma xan. Is there anything in the bylaws there to prevent a group of the 
members from examining these tabulation sheets to determine whether six com- 
panies control the association or the society? 

Chairman Kunn. Would you care to answer that, Mr. Finkelstein? 

Mr. FINKELsTEIN. The articles of association are very clear. 

Mr. Brown. Writers or publishers? 

Mr. FreEpMAN. Publisher. 

Mr. MaLKANn. Yes, please. 

Mr. FINKELSTEIN. This is under balloting and provides: ‘The committee after 
canvassing the vote, shal! by written certificate presented to the president not. 
later than the opening of the general annual meeting, certify the names of the 
winning candidates together with a statement showing the number of votes cast 
for each candidate.” 

Then it says: ‘‘All ballots, tally sheets, and other memorandums, incident to the 
tabulation of the votes shall be retained for 3 months, and be available for exam- 
ination by any committee of not less than five members in good standing.”’ 

In its context that indicates that is only for the purpose of checking on the 
job done by the committee on elections. If you have some other purpose, I 
think it is alien to this examination. 

Mr. MatxaN. I think it is quite clear from what Mr. Finkelstein has read 
that he is trying to superimpose his construction on the by!aws, which are very 
plain and which place no limitation upon the right of a committee to inspect 
those records. 

Mr. FINKELSTEIN. No limitation is imposed. You can inspect those records 

Mr. Makan. For any reason. 

Mr. FREEDMAN. Is it within the province of the Chairman apropos of this to 
rule on what is there in the bylaws, which allows the Chairman to rule on this 
particular point that we will not be able to take any notes after an examination 
or during examination? 

Chairman Kuun. Are you contesting now the validity of the committee? Is 
that the idea? Believe me, I am not hostile. 

Mr. FREEDMAN. No. 

Chairman Kuun. Mr. Malkan? 

Mr. FREEDMAN. Is there something in the bylaws which gives the authority to 
the chairman of the elections committee or anyone else? 

Chairman Kuan. I feel that any member of the committee who has a dissent 
with what I say will certainly speak. 

Mr. Makan. It seems to me Mr. Haendler pointed out he has to leave and 
we will continue after lunch. 

Chairman Kunn. We will recess for lunch and come back at 2. 

(Whereupon at 12:25 p. m., a recess was taken for lunch until 2 p. m.) 


AFTER LUNCHEON 


(The examination was reconvened at 2:20 p. m.) 

Chairman Kunn. Mr. Malkan and Mr. Freedman, are you looking for some 
kind of a ruling from the Chair? 

Mr. Makan. First of all, we just spoke to Mr. Haendler. 

Mr. Bisnop. Here he is. 

Mr. Ma.vxKan. Strike that out. Yes, Mr. Kuhn, each of us would like, and 
particularly Mr. Haendler has just told me, he would like to have your permission 
to make a few brief notes, just on these tally sheets, not on the ballots or anything, 
which you consider basic secret documents. 

Mr. Finkeuster1n. Mr. Malkan, do you have any objection to the committee 
on election seeing what those notes are and then passing on the question? There 
is no limitation on what notes you may make. The question is merely what 
notes you may take out of here. 

Mr. Ma.Kan. Let us put it this way. We are not enthusiastic about the idea 
of your looking at the notes we write. In order to expedite the matter and under 
protest we would go along with that procedure. 

Mr. Brown. What do they want to do with these notes? 

Mr. FINKELSTEIN. We are not at the point of taking them out. We are at the 
point of deciding their making notes here and then—— 

Mr. Ryan. Voting on it. 

Mr. FINKELSTEIN. They say then there are certain notes they want to take 
out. If the notes they want to take out are a verification of what the totals for 
each candidate were, that has been released to the membership. 
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Mr. Brown. I want to call your attention to isn’t this something that should 
be brought up to the general meeting? I don’t think we are the proper board to 
vote on this? 

Mr. HaEenp.er. If I may say, what we have in mind is probably very much 
simpler than what you imagine, and therefore I cannot even foresee any objection, 
when you see what the notes, the few figures are that would be taken. 

Chairman Kuun. Supposing we direct ourselves to it. 

Mr. FINKELSTEIN. What kind of notes? 

Mr. Makan. We would rather look over the documents and then submit the 
notes we propose to take on them. 

Mr. Haenpter. I think it would not be a waste of time because I think prob- 
ably you would not see any objection whatever. 

Mr. FINKELSTEIN. For example, if your notes related to the votes on specific 
ballots, that would be objectionable. 

Mr. HaENDLER. We don’t intend to do that. 

Mr. Makan. What Mr. Haendler means, we intend to look just as these green 
sheets, tally sheets which have been computed from the ballots rather than to 
concentrate looking on the ballots themselves. 

Mr. FINKELSTEIN. What is on the ballots. 

Mr. HaENDLER. We are not interested in who voted for whom. 

Mr. FINKELSTEIN. Your numbers would not be an indication of the ballots 
cast in relation to the individual candidates for any specific publisher voting? 

Mr. MALKAN. The more we question the more complicated it sounds. If we 
simply prepare a page of notes you will see what we have done and then Mr. Kuhn 
can reach a decision. 

Mr. Brown. What are you looking for? 

Mr. MALKAN.: Can’t you look? 

Mr. Brown. What are you looking for? 

Mr. MAvLKAN. We could have a page to show. 

Mr. Brown. You are questioning the integrity of the board, the accountants, 
etc. 

Mr. MALKAN. We are not questioning the integrity. 

Mr. Brown. If you tell me specifically what are you looking for, why can’t 
you answer that question? What are you looking for? If I sue you in court—— 

Mr. HAENDLER. You are right. 

Mr. Brown. You hit me with a car. 

Mr. HAaENDLER. No secret whatsoever. I wonder if you had been present 
before I made a statement to that effect. Probably it passed unnoticed. 

Mr. Brown. I have a lot of complaints about ASCAP. This is picayune. 
If you tell me what are you looking for, tell what you are looking for, maybe I will 
go along with you. 

Chairman Kuun. Perhaps we can find out when they make those notes before 
we pass on it. 

Mr. Brown. Tell me what you are looking for. By the way you say this 

entleman does not represent you. I notice that he advises you. 

Mr. HAENDLER. No. 

Mr. Brown. He is always whispering in your ear and you are whispering in 
his ear too. 

Mr. FREEDMAN. It is because we are a committee and we want to agree on 
certain things so we can expedite things. 

Mr. Brown. Even if you knew you were wrong you would go along with the 
committee? 

Mr. FreepMAN. No. We are on a point here in which Mr. Haendler says he 
answered the very question. 

Mr. Brown. What have you answered? ‘Tell me what you have answered? 

Mr. HAENDLER. Would you please explain how you understood my statement? 

Mr. Brown. You said you want to look over the green sheets. What are you 
looking for? Answer that? 

Chairman Kuan. It is my understanding—— 

Mr. Brown. It is a simple question. What are you looking for? 

Chairman Kunn. You want to make notes on the tally sheets. Before you are 
allowed to take those with you you will receive the consent of the committee. 

Mr. HAENDLER. I understand. 

Chairman Kunn. We can rule at that time whether you can take them with you. 

Mr. HAENDLER. Yes. 

Mr. Brown. I won’t go that far. I did not stay here 13 to 14 hours with the 
accountants and everything for these boys to walk in and say, ‘We are going to 
count,” say tonight, ‘‘We can’t count these for 4 weeks.” Hell, have I got to 
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come? This is an old trick of saying ‘‘Brown won’t show up the next time we are 
here. Ruby will be in California. You won’t be able to show up. We will have 
less people to fight.’’ I know that system boys. 

Mr. HaENpDLER. I had the good hope that within half an hour—— 

Mr. Brown. You are going to look at all the tally sheets? I will give you 
$200 if you decide in half an hour. 

Mr. HAENDLER. Apparently—— 

Mr. Brown. I will give you 200 cash. I'll give you 2 hours. 

Mr. FREEDMAN. We are going to look at certain tally sheets and may per- 
haps—— 

Mr. Brown. Who is the ‘‘we’’? 

Mr. FREEDMAN. The 38 or 4. 

Mr. Brown. Are you speaking for the group now. 

Mr. FREEDMAN. I am speaking for myself. I will make a few notes. 

Mr. Brown. You want to take the notes out with you? 

Mr. FREEDMAN. I will allow the chairman to see. If he says we may, if no, we 
leave it here. 

Mr. Brown. You can have a photographic mind. I have seen kids on tele- 
vision with the greatest answers in the world. 

Mr. HaENDLER. Against this there is no insurance. I may remember all the 
figures. That is my privilege, so you cannot object. 

Mr. Brown. Fine. If you do then I know what you are up to. 

Mr. HaENDLER. Yes. 

Mr. Brown. I will tell you something, as I told you [indicating Mr. Malkan], 
I have been with ASCAP 40 years. When you try to destroy me in ASCAP, do 
you understand 

Mr. HAaENDLER. We don’t want to destroy. 

Mr. Brown. What ASCAP destroys for me, I am going to be out to destroy 
you. You have no objections, have you? 

Mr. HaENDLER. My object, my intentions are most peaceful. 

Mr. Brown. I ask you, that is why I am so irritated, what specifically are you 
looking for? Answer what? 

Mr. HaENDLER. I already made a clear statement to that effect. 

Mr. Brown. What is it? 

Mr. Hagnp_er. Should I repeat or not? 

Mr. Brown. You claim iHegal is the election? 

Mr. HaENDLER. No. What are you looking for? 

Mr. BisHop. What are you looking for? 

Mr. HaENDLER. Shail I have—— 

Chairman Kuun. You want the record reread? 

Mr. HaENDLER. Reread the record. 

Mr. Ma.KAn. It will take too long for the reporter to get back. 

Mr. Brown. If you can, repeat it. 

Chairman Kunn. Go ahead. 

Mr. HAENDLER. I can repeat it. 

Chairman Kunn. Go ahead, Mr. Haendler. 

Mr. HAENDLER. The object of the verification as far as I see that—I don’t 
speak for anybody else, only for. myself—— 

Mr. Brown. Just a minute! 

Mr. MALKAN. Please don’t interrupt. 

Mr. Brown. You are not his attorney. 

Mr. MALKAN. Stop. 

Mr. Brown. This is what I wanted to tell. 

Mr. HaENDLER. Let’s be calm. ‘' 

Mr. Brown. He has been advising you. 

Mr. HaEnDLER. No. Two people consult each other. 

Mr. MALKAN. I am not sitting next to Mr. Haendler. 

Mr. Brown. No? 

Mr. Makan. No! 

Mr. Brown. You did not advise anybody here today? 

Chairman Kuun. Lew, can we hear him out? 

Mr. Brown. I have been here all morning and I have been asking what are 
you gentlemen looking for? They can’t tell me. 

Mr. HagENDLER. It is not at all dangerous to your well-being or to the well- 
being of any member of ASCAP. 

Mr. Brown. It better not be. 

Mr. HAENDLER. Rest assured. 
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Mr. Brown. It better not be. 

Mr. HAENDLER. We are here. We cannot pretend or can we change the 
system of voting or the weighted system as much as we like to. This is com- 
pletely out of the question. The only thing that we can obtain is some informa- 
tion which can substantiate or destroy the ideas which we may. have in our heads 
and what is the idea? The idea that we have and of course to which you can 
never object for us to verify is whether or not the voting in ASCAP is made by 
3, 4 or 5 or 6 members of ASCAP only, you see? 

Mr. Brown. Publisher members? 

Mr. HaENpDLER. Whether they constitute such a majority that it is in their 
power to manage this affair as they see proper that is the only thing. Now in 
itself this may be quite legal. Mind you, they are big corporations that are 
managed by two people. 

Mr. Brown. Let me ask you this. 

Mr. Rusy. Let him finish. 

Mr. Brown. The writer members, where do we come in in this question? 

Mr. HAENDLER. We are only interested in publishers. We don’t even 

Mr. Bisnop. ASCAP is writers and publishers. 

Mr. HaENDLER. We are interested now in only the part concerning publishers. 

Mr. Makan. At this particular moment. 

Mr. HAENDLER. He made the correction which is innocent. 

Mr. Brown.. At this particular moment we are only concerned about publishers. 
Thenext thing, you reserve the right then you are concerned about writers. Is 
that what comes next? 

Mr. MaLKAN. It might or might not. 

Mr. Brown. You want to bet me it will come? 

Mr. MALKAN. I am not a gambler. 

Mr. Brown. I want to tell you boys something. You go ahead—examine. 
There are a lot of things in ASCAP I don’t go along with; I disagree with. You 
understand, I do disagree with a lot of things, but I don’t use these tactics. 

Mr. HAENDLER. No tactics at all. One cannot be more open and more direct 
than I am with you by telling you precisely what is in my mind, what I intend to 
find out. There isn’t—no objection can be raised to that. 

Mr. Bisuop. When you find it out, what do you intend to do? 

Mr. MavkaNn. [ am not analyzing what is going to happen in 1958. 

Mr. Brown. GM sells so'many cars, you might break them up. 

Mr. HaeNpDLER. General Motors publishes what they sell. 

Mr. Rusy. We are stockholders. 

Mr. Brown. We are stockholders. 

Mr. MaLKAN. You are confusing. I am addressing Mr. Kuhn, as if he were 
here. 

Mr. FINKELSTEIN. You are talking to Mr. Brown. 

Mr. Makan. I thought we had a chairman. 

Mr. FINKELSTEIN. Mr. Brown. Mr. Kuhn stepped out. 

Mr. MALKAN. By this time we could have shown the notes and he made a 
ruling. 

Mr. Brown. Did we not try to say that this morning? Let us look atit. For 
the moment we are holding it up. Mr. Malkan, show us what you have got. 

Mr. MALKAN. It is a number of hours now. 

Mr. Brown. Now you want to and let us pass on it. 

Mr. Makan. I don’t want to but would be willing to expedite the matters. 

Mr. Brown. Would that end the whole controversy? 

Mr. FreEpMAN. As of this moment. 

Mr. Brown. As of this moment. Then I will tell you guys I am going to 
battle you guys off your feet. If you ever fought, wait till you get into a battle 
with Lew Brown. You will know you have been in a battle my boy. 

Mr. FREEDMAN. We are not bringing up anything, any of these things. We 
merely made a statement, that if we can get the permission of the chairman after 
he looks at some figures to take this or not take it. 

Mr. MALKAN. Then we know where we stand. 

Mr. Brown. This is beside what we are talking about. I had some of my 
biggest hits— 

Mr. Makan. About 25 years ago. 

Mr. Bisuop. Hold it. 

Mr. Brown. You are a very cute boy. Would you say Beer Barrel Polka 
was published 25 years ago? 

Mr. MALKan. Twenty years. 
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Mr. Brown. Twenty? You better come again. 

Mr. Mavkan. Beer Barrel Polka, any later than that, during the war? 

Mr. Brown. Wait a minute. I want to point this out to you, I mean that is 
why I am arguing, I once got $230. 

Mr. Makan. We have already told you, that is the way you fellows feel be- 
cause you got a beating. 

Mr. Brown. That is all they could give at the time. 

Mr. Matxan. You raised an interesting point. I would like to discuss it with 
you some evening. At the moment it is out of order. 

Mr. Brown. We buy the bricks, delivered the cement, understand, build the 
building. You boys want to kive in it and push us out, is that it? 

Mr. MALKAN. The difficulty with this across 

Mr. Brown. Why don’t you say it? 

Mr. Mauxkan. The difficulty, you raise certain points. If we don’t answer 
them we seem to be admitting. If we answer them we get into interminable 
discussion. I really would enjoy it. 

Mr. Brown. Would this end with the examining of this? He said when we get 
to that—just a minute. I say when a guy has got his foot in the door, you under- 
stand, when he is trying to sell a waman some Fuller brushes, once he 
gets the foot in the door, he gets the body in the door. This is what these fellows 
are trying to do. Once you consent to this, don’t come to me. I am going to 
say “yes” and vote with these guys but don’t you come to me later. 

Chairman Kun. Will you come down so the committee can confer? 

Mr. Brown. I like to look at the man. 

Chairman Kuan. Look at him after you come to your decision. 

Mr. Brown. When you examine these sheets will you boys be satisfied? 

Mr. Makan. I think so. I could not make a definite guaranty but I think 
so, we will. 

Mr. Brown. How about you? You are saying “‘we’’ again. 

Mr. Makan. I think all the individuals. 

Mr. Brown. Why can’t they answer for themselves? 

Mr. Makan. You asked me a question. 

Mr. HaENDLER. For this afternoon I will be absolutely satisfied. I don’t want 
anything else. What ideas I may have in the future you don’t want me to give 
you, make you any promises. It would be really childish. 

Mr. Brown. I was given to understand that you challenged the election. Now 
we are getting in it. 

Mr. HaENDLER. No; it is not what I just said. Really you heard what I said. 
I don’t challenge anything. I just want to get some information pertaining to the 
election. 

Mr. Brown. Publisher? 

Mr. HAaENDLER. Yes. 

Mr. Brown. Then go to the writers? You are going to the writers? 

Mr. FREEDMAN. I am a publisher, interested in publishing. 

Mr. Brown. Now you can take it, but later don’t tell me. 

Chairman Kuan: In the early part of this meeting the question as to whether 
you could take notes came up and you asked for a ruling of the Chair, or at least 
the Chair did come out with a ruling. As I recall it, the ruling was that you can 
make notes, but you cannot transport them from the room. At the present time 
you are asking us to sort. of modify that ruling to the point where you can make 
notes and submit them to us to see if we will agree to having you transport them 
from the room. I should like another minute or two to canvass the committee 
on it, if I may. 

Mr. Brown. Mr. Haendler, you said the question of writers would not come up. 
I am not worried whether it comes up. I am in a certain class, and you guys 
could not push me out of that class. I don’t care what you did or how many 
lawyers and BMI or anything; understand. So let us not argue about that. I 
am a cutie pie myself. I know some answers. 

Mr. MALKAN. Yes. 

Mr. Brown. Here is what I want to say; I am going to go along with you, 
vote yes, you can make notes but you can’t take them out of the room. 

Mr. FreepMaAN. The Chairman looks at them and determines. If he says no. 
we will abide. 

Mr. Haenpuer. The point is this, what are the notes? You would look at 
them, say all right, you can have them or not have them, period. That is all. 
What can be simpler? 

Mr. Brown. On the question of publishers? 
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Mr. HAENDLER. Yes. 

Mr. Brown. What have I said about publishers? It does not mean a thing. 
The publishers are fine. Come to the writers, you said no? 

Mr. HAENDLER. Yes. 

Mr. Brown. Mr. Haendler says no. You say no. 

Mr. FREEDMAN. Freedman says no. 

Mr. Brown. You are the only one who says yes. 

Mr. Ma.tKAn. I am inclined to say no also, but I don’t want to make a promise. 

Mr. Brown. I am going to vote yes. You will discover I am the guy that has 
to do the battling. They are all going to remain the nice boys. I am the bad boy. 

Mr. Makan. Why don’t you be nice to and the whole thing will be expedited? 

Mr. Brown. They like to make one the whipping boy. I am the whipping 
boy. I want to ask some questions myself. It may surprise you. 

Mr. MALKAN. I would be very pleased. 

Mr. FREEDMAN. I would be very happy. 

Mr. Brown. I did for your information and it can be verified by the gentleman 
sitting right next to me. Did I not ask pertinent questions? 

Mr. Joyce. Yes. 

Mr. Brown. You ask how I battled. I battled as hard for the little fellow. 
Off the record. 

(Discussion off the record.) 

Chairman Kunn. Gentlemen, we have conferred here and we have requested 
Mr. Finkelstein to set down the ground rules under which your request might 
be treated, with Mr. Finkelstein. 

Mr. FINKELSTEIN. To the extent that your notes are for the purpose of indicat- 
ing any errors, those notes it is felt you would have a right to take out. If your 
notes relate to the totals of votes for individual candidates, the totals of those 
votes that would be entirely appropriate, if you find that those totals as you 
find them do not tally with the totals as announced to the membership. If 
however, you propose to take or make a record of the way individual members 
voted as listed on those tally sheets, that will be objected to. That would not 
be anything that was being done for the purpose of checking on the tabulation 
of ballots by the committee on elections, but would have some other purpose 
than this article of association is intended toembrace. Is that clear, Mr. Chairman? 

Chairman Kuan. I understand that. 

Mr. Brown. May I bring up a point? Suppose they made notes and suppose 
they did take them out, understand, Mr. Finkelstein, we know the only ones 
that could have taken them out would be these 3 gentlemen or 4. We know the 
three gentlemen, is that right? 

Mr. FINKELSTEIN. Yes, 

Mr. Brown. Confined to 1 of the 3 men who takes notes and gave them to 
somebody else. 

Mr. Ryan. Four. 

Mr. MALKAN. We could limit it to one along that line by having one person. 

Mr. Brown. One of three? 

Mr. MALKAN. Yes. 

Mr. BisHop. Can we proceed, gentlemen? 

Chairman Kuun. I think we ought to go further. 

Mr. BrisHor. Do you understand what was said? 

Mr. FREEDMAN. Yes. 

Mr. Makan. May I look at the tally sheets numbered “1,” etc.; just 
publishers? 

Mr. FINKELSTEIN. They are now looking at the tally sheets beginning A-1 
publishers’ tally sheets. 

Mr. MavKANn. Let me ask the accountants to speed this thing up; on each 
sheet did you fill up each line until you got to the last line? 

Mr. Marrtis. That is right. 

Mr. MALKAN. No vacant lines in between? 

Mr. Martis. You may find a vacant line because the vote is different. No 
vacant lines. 

Mr. Makan. That is what I wanted to know. 

Mr. FREEDMAN. May I ask, perhaps it does not concern this particular process, 
each vote represents how many credits, would you say? 

Mr. Martis. Each vote represents the credits that he has, 

Mr. FINKELSTEIN. Each publisher vote represents $500 of domestic publication 
for the year. 

Mr. MALKAN. A-2 please. 
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Mr. FREEDMAN. To get two votes, he has to go above $500. 

Mr. Ma.Kav. Is that A-1? 

[Now examines that sheet.] 

Mr. MatKan. Now we are finished with A-2, May we have A-3, please? 

Mr. Mutuer. If a member has 1 vote, he will have 9 votes across. 

Mr. Makan. Even if they did not vote? 

Mr. Martis. Even if they did not, it would still be counted. We balance 
across. It would go into no votes; if they did not vote for anybody, it would go 
into no votes. That is why we use this balancing across, three votes, we total 
across. Here is the total for your nine, instead of having this girl hand it to you 
to put it over there [indicating]. 

Mr. Makan. What is the next one? 

Mr. Joyce. B-1. 

Mr. BisHop. One guy is taking notes. What is he doing over there? 

Mr. HaENnbieER. I take notes myself. 

Mr. BisHor. Only one guy is to take notes. 

Mr. HaENDLER. There are only limitations. 

Mr. BisHop. We want to see the notes. 

Mr. Brown. You are on the ball. 

Mr. Makan. You have got a good man working for you there. 

Mr. Brown. I am just waiting for a cab. 

Mr. BisHop. Calloway. 

Mr. Joyce. I have handed them B—2-A. 

Mr. Makan. B-3. 

Chairman Kuun. Gentlemen, we are just wondering if you have reached a 
point where your tabulating has assumed some kind of a pattern. Is there 
sufficient for us to rule? 

Mr. FrReEEpMAN. Yes. You want a little more, just a little bit more. It looks 
like it is probably halfway through. 

Mr. Makan. May I see B-2 again; C-1? C-2. I want to ask a question, 
Mr. Martis. 

Mr. BisHop. A question. 

Mr. Matxan. How were these ballots collated on the particular tally sheets? 
Just at random? 

Mr. Joyce. As they came in. 

Mr. Martis. As they came in. As they came in we made bundles of them and 
then we abstracted them from the mailing. 

Mr. Makan. At random? 

Mr. Matris. Definitely. There is no relationship to letters, numbers, alpha- 
bets, or anything else. 

Mr. MaLKANn. The next one, D-1. If they don’t vote for everybody, they are 
discarded? 

Mr. BisHop. If they vote for more than nine, the ballot is discarded. 

Mr. Maukan. D-2 please? D-3. 

Mr. BisHop. May I ask you a question? 

Mr. Makan. May I see D-3 again; I am sorry, Mr. Bishop. Thank you very 
much. 

Chairman Kuun. Gentlemen, can we call that to your attention again, as to 
whether you formed a pattern on that pretty much? 

Mr. FREEDMAN: How many more sheets? 

Mr. FINKELSTEIN. You now examined 16 out of 18. 

Mr. Ma.KANn. Yes. Our examination is necessarily cursory. E-1. Is E-2 the 
last one? What is the lowest number of votes by an elected candidate? 

Mr. Marttis. Would be the writers. 

Mr. Joyce. The ninth one. 

Mr. Martis. 10,317. 

Mr. Makan. 9 or 12? 

Mr. Marrtis. 9 on one side and 3 on the other. 

Mr. FREEDMAN. 9 popular writers, publishers, 3 so-called standard. 

Mr. Makan. What is it? 

Mr. Marrtis. Standard, 12,071. 

Mr. Makan. The lowest you gave. 

Mr. Martis. Popular, 10,317. 

Mr. Bisuorp. Mr. Chairman, will you pass that up? 

Chairman Kvunn. Gentlemen, may I ask, till you get back—— 

Mr. BisHop. He is tallying something. 

Chairman Kunn. Are you eoncluded with your checking of the tallies? 
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Mr. FREEDMAN. With this; yes. 

Mr. Makan. This is all we could do under all the present circumstances and 
limitations. It is 20 to 4 and we don’t want to take up your time or our time by 
going into greater detail now. At least we would like to have this information 
available to us. 

Chairman Kunn. May I have your attention? Have you directed yourself to 
any errors or discrepancies in the election or the tally, or the tabulations? 

Mr. Makan. I don’t know what you mean. We just jotted down a lot of 
figures. There might possibly be some basis for discrepancy among the figures. 

Chairman Kunun. Have you found any errors or discrepancies? 

Mr. Makan. Nothing; in the short time permitted us we are not able to 
demonstrate any errors or discrepancies. 

Mr. FINKELSTEIN. You have not been limited in time, Mr. Malkan. 

Mr. Makan. Limited by the fact that for only a small time we have been 
looking at these things. We have been here since 10 o’clock in the morning and 
we are not able to spend more time now. 

Mr. Brown. Remember you said you could do it in 15 minutes. 

Mr. FREEDMAN. No. 

Mr. Brown. You have only six publishers. Take 2 more hours. 

Mr. FINKLESTEIN. I understand that these gentlemen have examined all of 
the publisher tally sheets and I assume that you are prepared to stay here if 
these gentlemen want to examine anything more. 

Mr. MALKAN. We want like—— 

Mr. Brown. You are again saying ‘‘we.’”’ These gentlemen gave me their 
word they were not going to examine any more. You are saying ‘‘we’’ again. 
You have got to start whispering. I am going to believe Mr. Haendler. You 
said, ‘I go along with Mr. Haendler’’; is that right? 

Mr. HAENDLER. I don’t intend to examine anything. 

Mr. MaA.LKAN. I think we can do this, if you agree we can take our notes, 
these brief notes that I have drawn up, as far as I am concerned, I would be 
willing to terminate the meeting. 

Mr. Brown. May I ask you this, Mr. Chairman, may I ask a question? Where 
do you intend taking these notes? You will take them you mean—— 

Mr. MauKANn. Deep in my heart. 

Mr. Brown. Are you taking the notes? 

Mr. Makan. Mr. Freedman, Mr. Haendler, or Mr. O'Flynn. 

Mr. Brown. Is Mr. Haendler taking them? 

Mr. HaENDLER. My own. 

Mr. Brown. You are taking just your list; is that it? 

Mr. MALKAN. That is right. 

Mr. Brown. Your list, not taking the three other lists? 

Chairman Kuun. For the record, I will ask you once more, gentlemen: have 
you found any errors or discrepancies? 

Mr. MALKAN. Nothing that we can demonstrate at this time. We have 
accumulated some notes which might indicate the possibility, which might be a 
basis. 

Mr. Bisnop. For what? 

Mr. HaENDLER. For myself, I did not find any. 

Mr. Bisuop. As a basis for what? 

Chairman Kuun. Mr. Freedman, are you willing to answer that question at all? 

Mr. FREEDMAN. Would you repeat it please? 

Chairman Kuun. Have you found any errors, discrepancies in the tally sheets? 

Mr. FREEDMAN. I will answer it this way: as far as I went I found no errors. 

Mr. Brown. Then we get back to Mr. Who-Always-Finds-Them. 

Mr. Makan, I am sorry I did not bring the accountant here today. It was 
act puesiee® under the ground rules. 

Mr. Brown. I would have paid for it. 

Mr. Makan. I simply lacked the ability and background to do a thorough job. 

Mr. Brown. That was 25 years ago. 

Mr. FINKELSTEIN. Do you suspect there are discrepancies? 

Mr. Makan. The questions are improper. 

Chairman Kuun. The question is as to whether your purpose here was to 
actually try to uncover discrepancies or whether you are here for the purpose of 
trying to attack the veracity of the committee or the accountants. We will give 
you a certification as to the accuracy, if you want, a certification by your own 
independent auditor; subject to certain conditions we will give it to you, but here 
we are put in a position where you just want to fish and fish with no clarification, 
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no crystallizing as to what you are after. You cannot expect the committee to 
sit here and to claim that you are within the scope of what our bylaws call for. 
You see when you come here and you look for the figures, here for the purpose of 
appraising the nature of the vote, the volume of the vote, the weight of the vote, 
the depth of the vote, the concergtration of vote, that is all beyond the scope of 
what the bylaws callfor. In the normal course of events when we look for a verifi- 
cation or a certification of an election, we look for tallies, for figures, tabulations 
and additions, we don’t look for the purpose to find out whether Joe Blow voted 
his votes this way or that way, and obviously and evidently that is exactly what 
you are looking for. That being the case, I will definitely rule that you cannot 
transport these figures from here because these figures were not made in good faith. 
The tallies were not checked for the purpose of discovering errors or discrepancies. 
They were actually looked at for the purpose of attacking, challenging the veracity 
of the accountants, and also the basis of voting under the bylaws. 

We are here just to try to certify as to the elections; as to the method and the 
reason why somebody has so many votes, I am not for one moment criticizing 
any objection that you may have as to the weight in the society. That is not our 
province. We are not here for that purpose. We just want to certify this elec- 
tion as being accurate. 

Mr. Mauxan. May I see that provision in the bylaws again? 

Mr. FINKELSTEIN. I hand you the articles of association, Mr. Malkan. 

Mr. Mauxan. As I read the bylaws, it is a very simple matter. All ballots— 
and incidentally we under your ruling could not even look at all of these things. 
i a sneer What was it that you wanted to look at that you were 

enie 

Mr. Makan. The stubs themselves. 

Mr. FINKELSTEIN. On which the number appears, and the signed names are 
listed. That is eliminated from the ballots before the ballots are counted. 

Mr. Mauxan. The bylaws don’t provide for that. Passing that, whatever it 
is, we were permitted to examine, is included in the statement that— 

“All ballots, tally sheets, and other memoranda, incident to the tabulation of 
the votes, shall be retained for 3 months, and be available for examination by 
any committee of not less than five members in good standing.” 

Chairman Kuun. That is correct. 

Mr. Maxxkan. It does not say 2 word about not letting us take notes, what 
purpose we have to have in looking at it. 

hairman Kuan. I would say that that intends that the accuracy of the com- 
putations are involved and that is as far as it goes. Actually it does not go as 
far as to look at the internal construction of the voting. That is what you are 
looking at. You cannot look at the internal construction. 

Mr. HaENpDLER. Have you seen the notes which I have willingly submitted to 
you, the two sheets with my initials? 

Mr. Mauxan. The sheets that are written in legible handwriting. 

Chairman Kuan. If you can certify to me as to how these look into the 
question of errors or discrepancy, I will be very happy to consider it or take it up 
with the committee. All I see here are 

Mr. Haenpter. I think that you, perhaps unwittingly, are beginning to 
commit a very great error. 

Chairman Kuun. In which way, sir? 

Mr. HaENpLeER. It says if you want to limit very innocent marks made by a 
member in good standing pertaining to election, if you consider these few figures 
which I put down as incriminating in any way or causing trouble in any way, I 
am astounded. 

Chairman Kuun. Mr. Haendler, we are unable to discern as to whether the 
paspeee here is to cause any trouble. We would not go on record saying that, 

ut I would say this, if any of you fellows want to amend the bylaws, there is a 
procedure for that. 

Mr. Mautxan. Why should we amend the bylaws when they provide specifically 
we have the right to examine all these papers? 

Chairman Kunn. Obviously you are going beyond what the bylaws provide. 

Mr. Makan. There obviously is a disagreement here as to the bylaws. There 
is no point in trying to determine who is right and wrong. I suggest, so that we 
all can go home and have some dinner this evening, that you take my notes and 
take Mr. Haendler’s notes, put them in an envelope, seal them, let us each write 
our name on them, and we will leave them in the custody of Mr. Finkelstein. 
I do feel that you certainly don’t want to hold on to our notes in unsealed form. 
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You don’t want to have them around either, but in some fashion that will protect 
everybody. If you do that we will leave. 

Mr. Bisuop. I don’t think this examination should go more than 1 day when 
we adjourn. After all 

Chairman Kuun. If the examination is carried forward in good faith—and that 
truly is a question—then I certainly would subscribe to any unlimited amount of 
examination. 

Mr. Rusy. So would I. 

Chairman Kuun. In that regard I would stick and adhere to the policy that the 
bylaws require that this be limited to tabulation, certification, and accuracy of the 
voting results. 

Mr. Makan. Obviously it is impossible for us to determine at this moment, 
since we disagree respectfully with your ruling whether there is any point in our 
proceeding further or not. What we would like to do is to protect the privacy of 
the notes that we made so we can seal those, terminate these meetings, and discuss 
in the future after the committee has talked among itself whether there is any 
purpose to be served by our requesting a continuation of the examination. 

Mr. Brown. Let me ask you a question. I must repeat the same question, 
Why do you keep repeating “‘we”’ all the time? 

Mr. MauKan. Even if certain people are individuals, as has been agreed here 
earlier today, we do want to discuss among ourselves since we all feel a common 
interest in this thing, whether there is any point in continuing this examination 
under the limitations that have been imposed. We can’t discuss it here. I don’t 
see that any further progress can be made today at the present time. I am trying 
to find some formula which will enable us to terminate today’s proceeding without 
any more ado. 

r. Brown. It says in the bylaws not less than five members are to constitute 
& quorum. You have four members here. 

r. FINKELSTEIN. But, Mr. Brown, I just have a feeling that we should not 
rely on technicality. 

r. Brown. These boys are relying on technicalities. 

Mr. FINKLESTEIN. That does not mean we should. 

Mr. Brown. These boys are now relying. I have heard the “we,” “‘we,” and I 
want to know what they have discovered. First it was the songwriters, then it 
came down to six publishers. I offered to bet $200 it would take longer than 20 
minutes or half an hour’stime. They said it would take less. 

Mr. Makan. Mr. Kuhn, do you see any benefit to be gained from further dis- 
cession at this point? 

Mr. Brown. Yes. 

Mr. Makan. I don’t know whether I want to ask a continuation of the exam- 
ination. I don’t think the other gentlemen know. 

Chairman Kuan. I can tell you 

Mr. Brown. You are speaking for them again. 

Mr. Makan. Mr. Haendler is speaking for them again. 

Mr. Brown. Why don’t you ask them? 

Chairman Kuun. Mr. Malkan, for the purpose, as I read it, this is my opinion: 
I think that you are looking for some information and some type of discovery that 
is outside the purveiw of our meeting here and our purpose and very frankly to 
pursue that direction, I don’t see where it is going to get you, very frankly. 

Mr. Makan. I don’t think we should just sit here aiid isbuee this thing in open 
forum any further. It is now 6 hours since I first arrived. 

Chairman Kuun. The Chair has ruled, actually. 

Mr. Makan. If you have ruled, that is all there is to it. 

Now my final request is that at least my notes be protected for my privacy. 
you have examined them. At least to the extent, they should be sealed in an 
envelope, marked and turned over to Mr. Finkelstein. 

Mr. Brown. You mean that this committee has no right to look at those notes? 

Chairman Kunun. We have looked at them, 

Mr. Brown. Suppose I wanted a copy? 

Mr. Makan. Mr. Haendler apparently wanted to say something. 

Chairman Kunn. Do you want to look at them? Excuse me for just a moment. 

Mr. Brown. This is going a little deeper than you boys think. You are using 
“we,” “‘we,’”’ but I know how to handle these situations. I have been up against 
them before and lived to be a ripe old age. 

Mr. FreEpMAN. You are not that old. 

Mr. Brown. Let us go downstairs some day and off the record 

(Discussion off the record.) 
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Mr. HagenpueER. On the record. I jotted down a few figures which I willingly 
showed to Mr. Finkelstein and they were passed on to you. Can you give me 
honestly a good reason why I could not take them with me, because any such move 
creates and is bound to create an ill feeling? After all, I am not taking these 
figures as sensational revelation. 

Chairman Kuun. I understand, Mr. Haendler. 

Mr. FINKELSTEIN. May I interrupt for a monent? Would you gentlemen 
make an affidavit? You understand 

Mr. Makan. Without stating what the affidavit should contain? 

Mr. Brown. You don’t, because you may want to present these documents to 
somebody. 

Mr. Marxan. I don’t know what you are asking. 

Mr. Brown. You know and I know. I say you three gentlemen will not 
present these to anybody? 

Chairman Kuun. Can we get Mr. Finkelstein’s expression? 

Mr. Brown. You are talking here, what I say at the same time. 

Mr. FINKELSTEIN. Mr. Chairman, looking at Mr. Haendler’s two shsets, 
addressing myself solely to that, at the moment, they consist of figures. 

Chairman Kuun. May I interrupt for just a second? Is this in the nature of 
advice to the committee itself? 

Mr. FINKELSTEIN. Yes. 

Mr. Brown. Then you have to grant to all gentlemen if you do it for one, 

Mr. FInKELsTEeIN. They consist of a transcript of certain figures appearing on 
certain pages on the tally sheets, indicating individual numbers of votes cast. 
It would seem to me that that has no bearing on the examining the aecuracy of the 
tabulation of votes by the committee on elections and would not be an appropriate 
matter to take out of thisroom. If Mr. Haendler feels he is entitled to information 
of that type, certainly this isn’t the place or the time to get it. It would seem on 
its face that the purpose of this kind of information is something other than 
checking on the accuracy of the tabulations. 

Mr. Brown. Mr. Finkelstein, just a point of information; are we to speak for 
the entire membership or just the nominating committee if we were to grant per- 
mission for them to take these notes out? Are we permitted to speak for the 
entire membership? 

Mr. Ryan. No. 

Mr. FINKELSTEIN. We are limited to a proceeding. 

Mr. Brown. We are solely the nominating committee. 

Chairman Kuun. We are the board of elections here. 

Mr. HAENDLER. I would like to go on record and I would like it to be in the 
record that I, A. W. Haendler, of the International Music Co., came and looked 
through the records of elections and have taken certain figures and was not permit- 
ted by the chairman of the committee and Mr. Herman Finkelstein, its counsel, 
to take them out under most strong protest on my part. 

Chairman Kuun. I would like to follow that from the Chair with this recitation 
to the effect that we have examined the notations made by Messrs. Malkan, Freed- 
man, Haendler, and O’Flynn. After consideration, came to the conclusion, pre- 
viously set forth. 

Mr. Makan. If that is your ruling, can we wrap up the meeting? There is no 
use protesting any more. We have been protesting for 6 hours. 

Mr. Harenpter. I further request that the notes taken by me be held here in 
custody of Mr. Finkelstein, pending further action that I may wish to take in this 
matter. 

Mr. MauLKan. Can we just seal those in an envelope now? 

Mr. HaENnDLER. That is how from friends you make enemies. That is shame- 
ful. 

Mr. Brown. Are you addressing that to me? 

Mr. HaEnpDueER. There is nothing personal. I think really that is very unbe- 
coming. 

Mr. Brown. If you gentlemen are addressing anything to me, I must protect 
myself. 

Mr. HaENDLER. You cannot know what efforts you would make. 

Mr. Brown. I was just going to propose that you be allowed to take these 
notes out. 

Mr. HaENpDteR. The ruling is made. That is how much I am afraid. 

Mr. Brown. I propose it now that you take these notes out. 

Mr. HaENDLER. That is the correct attitude. I congratulate you. 
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Mr. Brown. I was going to propose it and still I propose it after you got up 
on your feet. 

Mr. BisHop. Before you say anything, I would like to say 

Mr. HaENDLER. I would like to say—excuse me one second—I am highly 
surprised that this decision was not even submitted to the members of the election 
committee. 

Chairman Kunn. You are wrong on that. I have spoken to the members of 
the committee. 

Mr. BisHor. May I say something? 

Mr. FREEDMAN, In other words, it is not unanimous. 

Chairman Kuan. I won’t rule on that. 

Mr. Brown. I asked one question. May I ask you why you want to take these 
notes out? I can’t get an answer to that. I have been asking that all day. 

Mr. Makan. Cumulating these couple of notes. 

Mr. HaENDLER. Mr. Brown, I am willing to answer that question. I am 
perfectly willing. Perhaps in my mind there is an idea of reorganization of 
ASCAP by legal means, not revolution. 

Chairman Kun. Why did you not tell us that? 

Mr. HAENDLER. I can take any notes and no court will uphold you. 

Mr. Brown. You challenge the integrity of the nominating committee? 

Mr. HaEnpLER. No. Excuse me. I straightforwardly answered the question, 
if I found any irregularities, and I said I did not. 

Mr. Brown. You said we want a reconstruction of the methods? 

Mr. Hannpurr. I said I did not find irregularities. 

Mr. MALxKan. I have to leave. I have been here for 6 hours and I demand 
that Mr. Kuhn do either 1 of 2 things, either give me the notes or put them into 
an envelope now, which we can seal and I can sign and leave here. I don’t think 
I have to be subjected to any further discussion after you have made your ruling 
very clear. 

Mr. Brown. Just a minute, Mr. Haendler. If you wanted your notes and I 
did not give you your notes, in that event what happens? 

Mr. Makan. I did not get that. I did not hear you. 

Mr. Brown. You didn’t? 

Mr. MALKAN. I am coneerned about 3 or 4 pages I made. I want to leave them 
here in safekeeping. I don’t want to stay here all night in order to give them 
protection. 

Mr. Brown. I have not heard from Mr. O’Flynn. 

Mr. MALKAN. He has the only sense, courtesy. 

Mr. Brown. I wish I had the good sense to have kept my mouth shut. Mr 
O’Flynn, I would like to hear your opinion. 

Mr. MALKAN. Please. 

Mr. Brown. I don’t give adamn. We waited for you after lunch. You made 
us wait for you after lunch. 

Mr. MALKAN. That is not true. 

Mr. Brown, You were talking to BMI lawyers. 

Mr. Mautxkan. And Mr. Finkelstein at the same time. 

Mr. Brown. Do you concur in what these gentlemen said? 

Mr. O’Fiynn. I am satisfied that there is no irregularities in the count. I 
‘ame up to prow ct 

Mr. Reow x. I still propose that we allow these gentlemen to take these notes 
out to find out where we stand. 

Mr. FINKELSTEIN. In view of the matter of disagreement among the members, 
I would like to take the matter under advisement. 

Mr. Brown. I am going to tell vou what I will do. If you do that I resign, 
I am resigning from the committee as of today, if it cannot be resolved. If it 
took so long for nine publishers, they first insisted on writers, we have thousands 
of writers, how long would that have taken? There is no answer to that. I 
received no answer. Early this morning I said, gentlemen, there must be a 
motive. There has got to be a motive. When a man says, “I want to take 
these notes home with me,”’ a man has darned good idea of what he is intending 
to do, do you understand, a darned good idea. They want to take these notes 
home. I say permit them to take them home with them. Listen, they are chal- 
lenging our integritv. In order to prove to them that we are on the level, 
gentlemen, I say let them take the notes. Let them prove we are not on the 
level, but ‘when they challenge my integrity, after 14 hours here, they are open 
for a- lawsuit from me. 

Mr. MatKan. There must be a misunderstanding. 
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Mr. Brown. You challenged and you challenged my integrity. You said 
irregularities. You challenged my integrity as a nominating member of this 
committee and I am going to sue you for that and sue you and sue you. 

Mr. Makan. I personally want to make it clear that I had never at any 
time, I never at any time—— 

Mr. Brown. And repeat, and go out and repeat what I said. I want you to 
go all over Broadway and repeat what I said and hear what they tell you. 

Chairman Kuun. Mr. Brown. 

Mr. Brown. There is an underlying motive here and you won’t tell me. 

Mr. Matxan. My main motive is to leave here, and get out without leaving 
this matter up in the air. 

Mr. Brown. I am man enough to propose that you be permitted to take these 
notes out. 

Mr. Matxan. I appreciate that. 

Mr. Brown. I know where they are going. 

Mr. Matxan. They will stay right in my own wallet. 

Mr. Brown. They will? 

Chairman Kunn. Can we have a caucus of the committee for just a minute? 

Mr. Brown. You know my view on it. I say permit them to take them out. 
I am honest and this is the only way I can prove it. 

Mr. HaENDLER. I am going to leave all the notes with you. 

Mr. BisHop. Before they leave should they sign something? 

Mr. FINKELSTEIN. We have enough on the record. 

Mr. Brown. Will they say that they were given an opportunity of examining 
these records so that they cannot say later they weren’t given the opportunity? 

Mr. Makan. Can you have the discussion later and Mr. Kuhn give us the 
results of the caucus? 

Mr. FINKELSTEIN. Just a moment. 

Mr. Brown. Mr. Haendler 

Mr. FINKELSTEIN. He has as much right as anybody else. Here are his notes. 

Mr. BrsHop. He is making a copy. 

Mr. Makan. Has the committee reached a decision? 

Mr. FiInKestern. Let us wait for Mr. Haendler. Wait a minute before you 
seal those things up [referring to ballots, etc.]. 

Mr. HAENDLER. If you want to give me those, fine; if you don’t I just leave the 
place with ill feeling. I am astounded. This is really astounding, gentlemen. 

Mr. Brown. You are repeating what you said beforehand. 

Mr. Haenpter. The principle of this organization should be it is conducted 
on such a level that there should be no cause for fear, and I really feel you have 
no reason to fear because it is a matter of principle and your principle might be 
just as legal as any other principle, and-we cannot change it, no matter how 
strongly we may want to change it. 

These little figures that we have that substantiate our idea as to weight, volume, 
so on, this is nothing new about it, not revolutionary about it. This is nothing 
that we need to go to court and win our cause. It is all ridiculous. 

Mr. Brown. Don’t you think we as a nominating committee having something 
to fear? 

Mr. HaENDLER. Nothing. 

Mr. Matxan. Mr. Brown and Mr. Haendler, can’t you discuss this later? 
I am really late for a 4 o’clock appointment with several people at my office. 

Mr. FINKELSTEIN. I am sorry, this committee and everybody else started the 
meeting at 10 o’clock. I gave up several other meetings. 

Mr. Makan. Your time is being paid by ASCAP. Will you give me my 
notes or put them in an envelope? ow can there be any objection to it? 

Chairman Kuun. We had a ruling this morning to the effect that no notes 
could be transported. Based on that we had two members, Mr. Lengsfelder 
and Mr. Fox, who walked out under protest. For us to reverse that ruling at 
this time is a very grevious error and it is the sense of the committee that we will 
not. 

Mr. Makan. Right now, will you agree that these notes should be placed 
in a sealed envelope and entrusted for safekeeping that way to Mr. Finkelstein? 
What is wrong with that? 

Mr. FINKELSTEIN. They won’t be placed in a sealed envelope, Mr. Malkan. 

Mr. Matxan. What do you wish to do with them? 

Mr. FINKELSTEIN. You can note for the record the number of sheets. 

Chairman Kunn. Would-you rather they be destroyed? 
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Mr. Makan. No; that they should be kept in a sealed envelope so no harm 
can be done by your rulings. I think your rulings are in error. I don’t propose 
to argue that any further. If placed in an envelope the status quo is maintained. 
I don’t understand where Mr. Finkelstein takes it upon himself to take hold of 
these as if they were his property. 

Chairman Kuun. I think that is for the committee to decide. 

Mr. FREEDMAN. Everyone on the committee will agree there would be no 
harm whatsoever if they were placed in an envelope, sealed. 

Mr. HaenpLer. Another thing, I would like to go on record in requesting that 
the minutes of this meeting should be available. 

Mr. Makan. That has been stated this morning, that they will be available. 

Chairman Kunn. The minutes will be available. 

Mr. FINKELSTEIN. For examination here at ASCAP. 

Mr. Makan. Can we ask if the committee itself can now be counted as to 
the minor request I am making that the notes can be sealed in an envelope? 
I cannot see what is wrong with that. 

Mr. Brown. I will even sign my name on your notes. 

Mr. Makan. That is helpful. I appreciate it, Mr. Brown. I don’t know why 
these should be subject to study by Mr. Finkelstein, duplication or whatever 
else he wants to be done. It seems to me the privacy of these should be main- 
tained. I think you are very wrong on that. Let me ask to maintain the status 
quo, 

Chairman Kuun. I am not endeavoring to be too quick about these things. 
I just want to do the right thing. Will you give us a chance to rule on that? 
I want the sense of the committee. Can we get together again? 

Mr. Makan. I want to state for the record that Mr. Finkelstein is now copy- 
ing in ink on a table my notes and that is exactly what I protest against. I feel 
that if you don’t want me to take the notes out, at least you should not take 
advantage of the fact that I have turned over the notes to you for study. That 
is precisely what I am objecting to. 

Mr. FINKELSTEIN. What I was putting on the sheet of paper, the thing at the 
top called ‘“‘A-1, A-2, and A-3’’. 

Mr. Makan. Is that what you have? 

Mr. FINKELSTEIN. ‘‘B-1, etc.’’ and I noted on the left “‘Voters, total votes for 
highest candidate.”’ 

Mr. Makan. Those words are copied from your sheet. 

Mr. FINKELSTEIN. That is all that appears on that sheet, no note whatsoever. 

Mr. HaENDLER. May I ask you for how long that you intend to keep the 
records we have just examined? 

Mr. FINKELSTEIN. I don’t want to say. 

Chairman Kuun. The bylaws call for 3 months. 

Mr. HaENDLER. According to you, this was my last chance to look at them, 
take notes and then be refused to take them out. If I come again in a month you 
will tell me, ‘‘Sorry, there are not any more records.’’ That is how you operate 
the business. 

Mr. Brown. A 3-months’ period. 

Mr. HaENDLER. Mister, I am quite sure 

Mr. Brown. Next month you want to examine? 

Mr. Makan. Will you hold it? 

Mr. HaEnpDLER. I am quite sure you have honest persons. Just after a little 
conversation here how does it appear to you here? e come spend a day and in 
good faith I take a few notes, which I show to the lawyer here and I have no 
secret about it, you refuse me to take them with me. Later on, if I say, ‘‘Let me 
look at it,’”’ “sorry the records are destroyed.”’ 

Mr. Brown. You said a month, didn’t you? 

Mr. HaENDLER. Pardon me, They will be destroyed? 

Mr. Brown. No. 

Mr. HaenpiEeR. The 3-months’ date of election they will be destroyed. 

Mr. Martis. June 25. 

Mr. HaEnpuER. Those records don’t exist any more. 

Chairman Kuun. Let me give you a ruling. The committee on elections will 
retain these notations there and will decide, in other words, we are reserving 
decision, we will decide as to whether they will be destroyed, whether they will 
be sealed or whether they will be given to you to transport. 

Mr. Makan. I wish to point out that is simply a denial of my request that 
they be sealed. That means until you reach a decision they are available for 
any one of the bureaucracy in ASCAP to do what they want. I see Mr. Finkel- 
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stein, after making a statement for the record, has now added more data and he 
has copied furvher from the notes I made. 

Mr. FINKELSTEIN. Will you read what that ‘further’ is that I wrote? 

Mr. Matxan. Goodbye. 

Mr. HAENDLER. When do you intend to notify us as to your decision? 

Chairman Kuun. Within 5 days. 

Mr. HaEnvueER. I expect to hear from you to that effect. 

Chairman Kvuun. That is correct. 

Mr. FINKELSTEIN. May I note for the record what I copied here, since Mr. 
Malkan felt it was something important? 

Mr. FREEDMAN. He did not say that. He merely said you had added to it. 

Mr. FINKELSTEIN. Let us state what was added. There were no figures put on 
my sheet whatsoever. I put in the lefthand column the title of the columns that 
these gentlemen had and those columns are the following: ‘‘Voters, figures across 
the board.’’ Those figures are not on my sheet. Then “Total vote for highest 
candidate”’ with figures across the board, those figures, being the total figures for 
each tally sheet, which I have not put down. Then “Total vote on sheet include 
{number votes].’’ The next line is ““Maximum vote’’; the next line is ‘‘Next 
largest vote’ and the next line is ‘‘Next largest vote.’’ I copied that. Having 
put it in the record it is no longer necessary for me to have it. If these gentlemen 
want to have that they can or I will destroy it now. 

Mr. BisHop. The committee is going to seal these. 

Mr. FINKELSTEIN. The committee may want to examine these notes of the 
gentlemen. 

Mr. Brown. I still ask, are you challenging the integrity of Mr. Finkelstein, 
ASCAP, the members of the nominating committee? 

Mr. FREEDMAN. When you say “ASCAP” you are covering a big ourselves. 

Mr. Brown. Are you challenging this election? 

Mr. HaEnDLER. Let me answer that question. 

Mr. Brown. Call me a crook or say I am innocent, but don’t answer. 

Mr. HaENDLER. Let me answer precisely your question. When I came here I 
did not have any reason whatsoever to challenge the integrity of the election 
committee. Now leaving, when I see they are in fear to let me have 

Mr. Brown. Who is “they’’? 

Mr. HAENDLER. The committee. 

Chairman Kvuun. We have not ruled. 

Mr. Ryan. We have not ruled. 

Mr. Brown. I am one of the committee fighting on your side. 

Mr. HAENDLER. Then the question is still open until I have reason to think to 
the contrary. I think you are all fine honest men and think you will act ac- 
cordingly and not disappoint. 

Mr. Brown. Why would we be dishonest? 

Mr. HaENDLER. Why? 

Mr. Brown. Why would the committee be dishonest? 

Mr. HaEnpteER. [| think you make a mountain out of a simple thing. 

Mr. Brown. This is not the answer. I don’t see why, I don’t know why that 
boy committed murder but he committed murder. I don’t know why. 

Mr. HaENDLER. Here there is nothing in these figures that is incriminating. 
It was known always. 

Mr. Brown. I am the one who suggested that you be allowed to take these 
notes out of here. 

Mr. HAENDLER. There are members who were honorable enough to come out 
straight and say this is the state of affairs. As you remember, Hammerstein got 
up and said, ‘‘Lets’s forget about this democracy... ASCAP should be run as the 
United States Steel Corp. is,’’ and so it is, and this is a man’s honest opinion. So 
it should be your honest opinion without any fear, so what is it if I took some 
notes thereon? I sought by votes, small votes, whatever it is—— 

Chairman Kunn. Mr. Haendler, under the normal procedure of article IV, 
the purpose of this type of proceeding is to discover irregularities in the tallies 
That was not evident by the action of you people. 

Mr. Brown. That is right. 

Chairman Kvuun. That is exactly why we have had to take the attitude that 
we have. 

Mr. Ruspy. Somebody admitted that you wanted to get the names of each 
individual voter and individual votes and how he voted. This was admitted. 

Mr. HaENDLER. Excuse me. I understood that it is our privilege to examine 
the records of the election. I did not come here and to say here I think I will find 
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something that I will have to blush about. It never was my intention to look for 
something. 

Chairman Kuun. The normal purpose for examining election results is to find 
if the additions are correct, if the tabulations are correct and if the tallies and 
voting were held in the normal procedure. 

Mr. Rusy. I want to ask one question. 

Mr. HAENDLER. Let us go over the notes, be above board, have it and so what? 

Mr. Brown. Why are you here today? 

Mr. HaenpierR. Because I heard that you have some sort of looking into the 
voting and—— 

Mr. Brown. I did not understand. 

Mr. FINKELSTEIN. Looking into. 

Mr. Brown. Excuse me. 

Mr. HaENDLER. The only thing that I found of interest to me—— 

Mr. Brown. We were looking into the votes. 

Mr. FREEDMAN. A circular letter was sent to all members that at this hour 
there would be an examination of the ballots. 

Mr. Brown. That is why you are here? You casually walked by? 

Mr. HANDLER. No. 

Mr. Brown. To see if a crime was committed? 

Mr. HAENDLER. No. Again I said it, I don’t expect any crime to be committed 
here. 

Mr. Rusy. Pardon me. I want legal advice on this. It was admitted that 
you boys wanted to take down the name of the voter, the way he voted, the 
number. 

Mr. FREEDMAN. This I don’t remember. 

Mr. Rusy. Justa minute. I want to ask some legal advice. Is there anything 
in the bylaws that permits any member of committee to examine the ballots to 
find out how a member voted? 

Mr. FINKELSTEIN. On the contrary; that would invade the secrecy of the ballot 
and it was finally conceded and no effort made to do that. 

Chairman Kvuun. I think you will find that in the long ruling I gave. 

Mr. Brown. Mr. Chairman, if you agree to the many demands being made on 
you this afternoon, then I must say this to you: I shall gather 5 members every 
2 weeks, 5 members, 5 pretty good writers and I shall come here and I shall 
demand that you gentlemen be here. I want you gentlemen here because I am 
going to have 5 members. I want to examine the votes. 

Mr. HAENDLER. Fine, sure. 

Mr. Brown. Because if I prove that they are okay, then I am going to sue you 
gentlemen, as I said I was going to do. You challenge my integrity. 

Mr. HAENDLER. Nobody challenged your integrity. 

Mr. FREEDMAN. The record Bill show that is not true. 

Mr. HAENDLER. On the contrary, I told you my impression of you and it was 
just the contrary of challenging your integrity. 

Mr. Bisuop. Gentlemen, did you find any discrepancies? 

Mr. Brown. That is all we want to know. 

Mr. Bisnop. Did you find any? 

Mr. FREEDMAN. The only—— 

Mr. Bisuop. Did you find any discrepancies? 

Mr. FREEDMAN. I said before, for myself as far as I had to look in it I did not 
find any. 

Mr. Brown. You said no. Mr. O’Flynn said no. 

Mr. FreEDMAN. As far as I was limited to see. 

Mr: FixkepstTein. You'were not ilimited. 

Mr. Brown. Did you say no for the record? 

Mr. O’Fiynn. Yes. 

Mr. FrEEDMAN. Within the limits of let us say 3 or 4 hours, whatever it was, 
it was less than that that we actually did spend looking at that. It was 
probably an hour. 

Mr. Brown. You are saying ‘we.’ 

Mr. Rusy. Let him. He is using the editorial. Mr. O’Flynn, you found no 
irregularities? 

Mr. O’Fiynn. No. 

Mr. Rusy. Let this gentleman speak. 

Mr. HAaENDLER. I did not make—— 

Mr. Bisuop. That is what the whole thing is for. 

Mr. HAENDLER. No answer was given to me. 


’ 
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Chairman Kuun. May I make a request? Mr. Freedman, will you tell me, 
did you look for irregularities? 

Mr. Freepman. Did I look for irregularities? When? 

Chairman Kunn. When you were checking those tallies. 

Mr. FREEDMAN. That was one of the reasons that I looked at these. 

Chairman Kuun. Actually there was nothing that was blatant to your eyes? 

; Mr. FreepmMan. That is why, with my lay eyes, because these are accountants’ 
gures. 

Mr. Bisnop. The whole thing is closed. You examined the thing. 

Mr. Rusy. So much stress has been placed upon the limitation. I want you 
to listen to this. So much stress has been placed upon the limitations. Are there 
any limitations as far as the examination? If there is any further need for exami- 
nation, would they be permitted that right? If there is any further need for 
examination because—— 

Mr. Finxetstern. If they state now there is a further need. 

Mr. Brown. They say they find no irregularities. What are they looking for? 

Mr. Rusy. Because of stress, there must be some reason. What is his name, 
Mr. Malcolm? Mr. Malcolm at least 5 times belabored that point, limitations, 
which I have reason to believe he has reasons to have emphasized and repeated. 
Are there any limitations? Would they be denied the right to examine further if 
there was need for it? 

Mr. FINKELSTEIN. Mr. Freedman, or Mr. O’Flynn, or Mr. Haendler feel that 
there have been limitations, that prevented them from checking? 

Mr. Brown. No irregularities. 

Mr. Rusy. Mr. Malkan said that 5 times. 

Mr. HaEenpter. I make now a statement that I examined the records and I 
would feel completely satisfied if I am permitted to take these figures, innocent 
figures which I let you read and I even can comment and explain what they are. 
If I can take them with me I would be perfectly satisfied and I would think that 
you are all aboveboard. If, on the other hand, you do not give me the figures, 
then I may take legal action against the committee, against the board of elections, 
because I think that this should not be destroyed and I could come again. 

Mr. Brown. You are coming again to the point where you accuse us. 

Mr. HarnpueEr. If I cannot take the records I will get the order of the court, 
at which you will give me the figures. 

Mr. BisHop. There was a ruling at the very outset of the meeting that no 
figures were to be transported from this meeting. 

Mr. FreepMan. The ruling of the chairman or the counsel, he doesn’t know. 

Mr. Rusy. This will be here till June 25th. 

Mr. FREEDMAN. June 23d. 

Mr. HaEnpueEr. After the notes are taken they will be submitted for the com- 
mittee to judge if they are innocent, if they could be taken without prejudice to 
ASCAP or not. I have submitted them. 

Chairman Kuun. We will take them under consideration. 

Mr. Rusy. Don’t you expect somebody to be concerned where they will wind 
up or where they could wind up? 

Mr. HAENDLER. Let us not lene. What do I have here? Please look at that. 

Mr. Bisnor. They might look innocent. 

Mr. Ryan. Why do you want them? 

Mr. HaEnpLER. You asked before. 

Mr. Brown. He won’t answer. 

Mr. HaEnpierR. Twice I made the statement today, twice during this meeting, 
what is the object of my presence here and what I want to prove and I already 
answered that question. p can say it for the third time if necessary. What I am 
looking for, there is no secret. I have nothing to fear. Why not tell you? Of 
course I will tell you. 

Mr. Rusy. What, then, is the purpose? 

Mr. HaEnpueEr. I told you that it was my impression that the vote in ASCAP 
is controlled by a small group of publishers because of the weight of their votes, 

Mr. Rusy. But this implies? 

Mr. HaEnpuer. Pardon me. There is nothing irregular, nothing illegal. 

Mr. Brown. You just discovered this today? 

Mr. HAENDLER. Yes. 

Mr. Brown. How long a publisher? You just discovered it today? 

Mr. HAaENDLER. Just today. 

Mr. Brown. A very small group. 

Mr. HaENDLER. Today, as astonishing as it is but it is so. 
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Mr. Rusy. What is this implication, if there is such a group, a small group, 
it influences my voting? 

Mr. FREEDMAN. No one said this. 

Mr. Brown. Are you of the same opinion? 

Mr. FreEEDMAN. Perhaps. I certainly feel so. 

Mr. Rusy. The pressure is on. 

Mr. Brown. You are contradicting yourself so much. 

Mr. HaENpDLER. There is no secret about that, that that small group controls. 

Chairman Kun. You are primarily interested in publishers’ tallies? 

Mr. FreepMAN. We, who spoke individually, yes. 

Mr. HaENDLER. That is right, is it so or not? I heard about it. I wanted to 
know if it was or not so. 

Mr. FREEDMAN. Exclusively for myself. 

Mr. HaENDLER. Maybe I could not do anything about it. Such is the state 
of affairs. Such is it in every organization in which there is a weighted vote, 
period. 

Mr. Brown. What do you mean by “such is the state of affairs,’”” Mr. Haendler? 

Mr. HAENDLER. I mean to say in this organization where there is a weighted 
vote, like in many other organizations, the group that has the big number, great 
number of votes, no matter how small the group may be has the number of votes. 
There is nothing illegal. 

Mr. Brown. Did we plead the fifth amendment or something? 

Mr. HAENDLER. You are acting—— 

Chairman Kun. May I repeat this for the reeord? 

Mr. Brown. I wished you finished then. 

Chairman Kunn. When you talk of weighted vote, that again I state is not 
within our province here today. Our province is to certify the election. If that 
is the case, discuss it off the record. 

Mr. Rupgy. Could I ask a question off the record? 

Chairman Kuun. For the purpose of the record, I believe we can close the 
meeting. 

Before we close, I want to tell you this, Mr. Freedman, Mr. O’Flynn and Mr. 
Haendler, you are welcome at this very time, right now, to continue to look at 
those ballots if you like and we will stay here. 

Mr. HaEnpieER. I didn’t find anything wrong with them. So should I go on? 

Chairman Kuyn. We are willing to go through as long as you want to stay 
here and examine those ballots and the memoranda, 

Mr. HaENDLER. I can only speak for myself—not the other colleagues—I did 
not find anything. I did not find anything, as I say. Mr. Murray would give 
them to me if I asked him. 

Mr. Brown. For my own information—off the record. 

(Discussion off the record.) 

Chairman Kuun. On the record, I would like to know if anybody here wants 
to have a continuation today as far as checking the ballots and the certification of 
the election results. If I hear no request, I should like to adjourn this meeting. 

Mr. FREEDMAN. Granted. 

Chairman Kuun. You want this on the record? 

Mr. Brown. I want it off the record and may put in on the record. 

(Discussion off the record.) 

Chairman Kunn. The meeting is adjourned. 

Whereupon at 4:40 p, m. the examination of the ballots, etc., was adjourned. 


Registered mail Aprit 19, 1957. 
Exuisit No. 1 


Mr. Paut CUNNINGHAM, 
President, American Society of Composers, Authors and Publishers, 
575 Madison Avenue, New York, N. Y. 

Dear Mr. CuNNINGHAM: In accordance with section 4, paragraph F on page 13 
of the articles of association: 

“‘All ballots, tally sheets and other memorandums incident to the tabulation of 
the votes shall be retained for 3 months, and be available for examination by any 
committee of not less than 5 members in good standing.” 

We the undersigned writer and publisher members request that the ballcts, 
tally sheets and other memorandums incident to the tabulation of the voting in 
connection with the 1957 election of the board of directors be made available to us. 
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A committee of 3 of the undersigned members, namely, Mr. Frederick Fox, 
Mr. Hans Lengsfelder, and Mr. Guy Freedman, have been authorized to act. on 
behalf of these 5 writer and 5 publisher members. 

Accordingly, kindly notify us by return mail when we may examine this election 
data. 
Very truly yours, 
Hans Lengsfelder, Alec Templeton, Irwin Rowan, Hecky Krasnow, 
Joseph Cacciola, Sam Fox Publishing Co. Inc., per: Frederich 
Fox; Walt Disney Music Co. per: James Johnson, Alec Templeton 
Music Co. per: Guy Freedman; Pleasant Music Co. per: Arnold 
Malkan; Charles Olflynn Publications, per: Charles O’ Flynn. 


Exurpir No. 2 


AMERICAN Society oF Composers, AUTHORS AND PUBLISHERS, 
575 Madison Avenue, New York, N. Y., May 10, 1957. 


No. 7012. 


Re examination of ballots and tally sheets incident to tabulation of votes in 
last election. 


To all members: 


The articles of association permit any committee of not less than five members 
in good standing to examine all ballots, tally sheets and other memoranda incident 
to the tabulation of the votes upon the election of directors. 

A group of more than five members of the society have requested that a com- 
mittee of three, namely, Mr. Frederick Fox, Hans Lengsfelder, and Mr. Guy 
Freedman, be permitted to make such examination. 

In order to avoid any duplication of examination, it was felt that all members 
should have an opportunity to make this examination at the same time as the 
records are made available to Messrs. Fox, Lengsfelder, and Freedman. Accord- 
ingly, such examination will be made in the ASCAP board room, at 575 Madison 
Avenue on May 22, 1957, at 10 a. m. 

A representative of the firm of Messrs. Joyce & Mattis, certified public ac- 
countants, who assisted the committee on elections and who certified the results 
of the voting will be present and will be in charge of the examination under the 
supervision of the committee on elections. 

If you plan to attend or if you have any comments that you wish to make, 
please do so on the enclosed card. 

Cordially yours, 

COMMITTEE ON ELECTIONS, 
Alan J. Lerner, Chairman. 
Samuel Barber 
Walter Bishop 
Lew Brown 
Harold W. Burtch 
Richard 8. Kuhn 
Harry Ruby 
Ben Ryan 
Joseph H. Santly 





Exuisit No. 3 


AMERICAN Society oF Composers, AUTHORS, AND PUBLISHERS, 
575 Madison Avenue, New York, N. Y. 
April 25, 1957. 
| Paut CunNINGHAM, President 
Mr. Hans Longsfelder Mr. Frederick Fox 


Mr. Alec Templeton Mr. James Johnson 
Mr. Irwin Rowan Mr. Guy Freedman 
Mr. Hecky Krasnow Mr. Arnold Malkan 
Mr. Joseph Cacciola Mr, Charles O’Flynn 


GENTLEMEN: In your letter of April 11, you request that a committee of 
three, namely, Mr. Frederick Fox, Mr. Hans Longsfelder, and Mr. Guy Freedman, 
be permitted to examine the ballots, tally sheets and other memorandums incident 
to the tabulation of the votes for directors in the last election. 
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As your letter points out, the articles of association provide for such an ex- 
amination by a committee of not less than five members. Please let us have the 
names of the other two members who will constitute the examining committee in 
accordance with the articles of association. 

Your letter is being sent to the committee on elections which supervised the 
election and certified its results. That committee consists of the following: 

Alan Jay Lerner, Chairman. 
Samuel Barber 

Walter Bishop 

Lew Brown 

Harold W. Burton 

Richard 8. Kuhn 

Harry Ruby 

Ben Ryan 

Joseph H. Santly 


After a date for the examination has been fixed, the entire membership will be 
notified so that any other members wishing to do so may attend the examination. 
Very truly yours, 
PauL CUNNINGHAM, President. 


P. 8.: The name of Alec Templeton was signed by someone with the initials 
“LL. G.” It will be necessary to have Mr. Templeton’s own signature. All previous 
documents requiring Mr. Templeton’s signature have been signed by him and we 


have no authorization in our files indicating that one “L. G.’’ may sign on his 
behalf. 


P. C. 


ExuiBit No. 4 


H. J. LENGSFELDER 
27 MontTrROSE Rp. 


SCARSDALE, N. Y. 


c. May 6, 1957. 
Mr. Paut CUNNINGHAM, 


President, ASC AP, 
New York, N. Y. 

Dear Mr. CuNNINGHAM. In reply to your letter of April 25th, I wish to inform 
you that in addition to Messrs. Frederick Fox, Guy Freedman and myself, 
Messrs. Hecky Krasnow and Arnold Malkan will inspect election data. 

We would like to make it clear that our request did in no way reflect upon 
the integrity of the Committee on Elections. 

We have no objection to any other member reviewing the election results so 
long as it will not interfere with the fulfillment of our request. 

You will receive the verification of Mr. Alee Templeton’s signature from him 
directly. However, since his signature is one of 10 instead of the required 5, I 
think this should cause no delay in complying with our request. 

Very truly yours, 
H. J. LENGSFELDER. 


ScHEDULE “C”’ 
(New York Law Journal, March 10, 1958] 
Supreme Court, Nassau County. 
By Mr. Justice Pirtont: 


Lombardo v. Adams.—The plaintiffs, Carmen Lombardo and John Jacob Loeb» 
hereinafter called Lombardo and Loeb, are the composer and author of the song 
‘Seems Like Old Times.’ The defendant is the American Society of Composers, 
Authors and Publishers, an unincorporated membership association, hereinafter 
called ASCAP, which grants licenses and collects royalties for the public per- 
formance for profit of the works of its member composers, authors and publishers 
of music, and allots its revenues among its members. Lombardo and Loeb are 
and have been for many years members of ASCAP. 
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This action is for specific performance, with appropriate accounting, of the 
agreements between Lombardo and Loeb and ASCAP. These agreements pro- 
vide, among other things, for the assignment by Lombardo and Loeb to ASCAP 
of the right to license public performances of their musical works and for the 
adoption by the writers classification committee of ASCAP of a system which 
would ‘‘assure a fair, just and equitable distribution of royalties among the mem- 
bers.”” This writers classification committee consists of 12 writer members of 
ASCAP’s board of directors. The standards by which this committee is to be 
guided are prescribed in the members’ individual agreements with ASCAP and 
in ASCAP’s articles of association. The articles provide that the classification 
committee “shall take into consideration the number, nature, character and 
prestige of (a member’s) works * * *, the length of time in which the works * * * 
have been a part of the catalog of the society, and popularity and vogue of such 
works’’; and also that “primary consideration shall be given to the performance 
of the composition of members as indicated by objective surveys of perform- 
ances * * *.”’ The membership agreements and articles of association further 
provide that disputes as to whether these standards have been applied by the 
committee in determining the classifications of the respective members shall be 
submitted to designated tribunals whose decisions “shall be final, conclusive and 
binding upon him.”’ The articles of association further provide that classification 
protests shall be first considered by the writers classification committee, that an 
appeal therefrom shall then go to the board of appeals, a body composed of six 
elected members of ASCAP, and that a final appeal shall be permitted to a panel 
which is specially constituted for each case. ‘‘The panel, after considering any 
such appeal, may reverse the decision of the board of appeals and determine the 
classification of such member by a vote of not less than two-thirds of the 
panel * * *’’; and further, “‘in case of a reclassification of a member, such reclassi- 
fication shall not be retroactive but shall become effective on the succeeding 
distribution.” 

In 1950, the writers classification committee adopted a standard called the 
“Theme Song Rule” under which Lombardo and Loeb had been assigned 1 
performance point for such uses on each 90 minute radio broadcast and telecast. 
This standard was based upon a provision which stated that ‘‘a theme song will 
receive credit for 1 use on 1 program irrespective of the number of actual uses 
on that program.” 

In 1953, Lombardo and Loeb claimed that they were entitled to one performance 
point each time the song or any part thereof was played as a theme in the body of 
‘Arthur Godfrey Time”’ or alternatively that under the rule they were entitled 
to one performance point for each 15-minute segment of the broadcast. 

Pursuant to the articles of association, Lombardo and Loeb filed their protests 
with the writers classification committee on the ground that they were entitled to 
a retroactive reclassification. This committee decided against Lombardo and 
Loeb and held they were bound by the ““Theme Song Rule.’’ Lombardo and Loeb 
appealed to the board of appeals which unanimously affirmed, and they then ap- 
pealed to the panel. Several full hearings were had before the panel without 
protest against its jurisdiction or right to determine. The panei’s subsequent 
decision stated, among other things, that “‘the panel has considered itself an arbi- 
tration committee—concerned more with reaching an equitable decision than with 
rendering a legal interpretation, for which we are not qualified.’”’ The panel then 
proceded by a divided vote to reverse the board of appeals and said: “but in so 
doing, [the panel] does not in any way imply agreement with the contention of the 
appellants that they should receive credit for one use on each one-quarter broad- 
cast.’”’ It went on to say that the credit for one use theretofore awarded Lombardo 
and Loeb should be assigned to the theme song use of their composition on the 
first hour of ‘‘Arthur Godfrey Time’’ and that they should be awarded “credit for 
a partial use’’ equal to ‘‘a fraction of one point’’ for the use of the song beyond the 
first hour of the broadcast, this fraction to be determined by the classification 
committee in the interest of equity to all members.’’ The panel also held that 
the claim for retroactive application of its decision was barred by article 14, 
section 6—b, of the articles of association. 

Thereafter, in carrying out the panel’s decision, the writers classification com- 
mittee adopted a ‘‘modification of distribution formula relating to theme songs”’ 
under which credit of one-tenth of a point was awarded for theme song uses be- 
yond the first 60 minutes of any 2-hour broadcasting period. Under this ‘“‘modi- 
fication,’’ Lombardo and Loeb have received 1.1 for each ‘‘Arthur Godfrey Time’”’ 
radio broadcast. 





| 
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It is clear to this court that by reason of their membership agreements and the 
articles of association, Lombardo and Loeb, as members of ASCAP, have agreed 
that all disputes over their classifications shall be submitted to designated tribu- 
nals whose decisions shall be ‘‘final, conclusive, and binding.”’ 

In the absence of bad faith or fraud, the decisions of the designated tribunals 
herein should not be interfered with by the court; nor should the court substitute 
its judgment for that of these tribunals on factual issues. Lombardo and Loeb 
contend, however, that the panel was vested only with the expressly limited 
power to reverse or affirm the decision of the board of appeals; and they say that 
only the reversal by the panel should be considered and enforced as though that 
was all the panel held. They say the rest of the panel’s decision should be ignored. 
This, however, would be contrary to article 14, section 6—b (articles of association), 
which expressly states that the panel may “reverse the decision of the board of 
appeals and determine the classification of such member.” It would also be 
contrary to the panel’s attempt to “reach some fair way of compensating Mr. 
Loeb and Mr. Lombardo independently of making an interpretation of the rule.” 
This clearly permits the panel upon a reversal to itself determine the proper classi- 
fication of the appealing member. In making such a determination, the panel is 
not bound by any rules of law; and this is particularly true since the agreements 
expressly provide for determination of the members’ classifications in ‘‘a fair, 
just, and equitable manner.’’ In fact, at the second hearing, the members of the 
panel inquired whether they might base their decision on “equitable considera- 
tions’ and “reach some fair way of compensating Lombardo and Loeb without 
interpreting the rule before them.’’ Neither Lombardo nor Loeb nor their attorney 
objected to this. In fact, their attorney affirmatively indicated concurrence in 
such standards. The law is quite clear at this time that a party who by his 
conduct before such a board or panel has indicated his acquiescence in the scope 
of the proceedings cannot thereafter challenge those proceedings as ultra vires 
(Matter of Dembitzer [Gutchen], 3 App. Div. 2d 211, 213, 215; aff’d 3 N. Y., 2d 
851). It follows, therefore, that the panel had the power to determine the classi- 
fication of Lombardo and Loeb in a “fair, just and equitable manner” according 
to their sense of equity. After the panel’s decision, the writers classification 
committee had the right to adopt the modification now in dispute. The panel 
was the highest tribunal in ASCAP’s hierarchy and once it had determined the 
principle upon which Lombardo and Loeb should be compensated, it could send 
the matter to the writers classification committee for further proceedings subject, 
of course, to subsequent review and revisions by the panel. However, Lombardo 
and Loeb chose not to appeal the classification committee’s modification. Then, 
too, Lombardo and Loeb claim that, assuming the panel’s decision to have been 
a proper determination, their classifications should have been applied retroactively. 
However, as the panel itself pointed out in its decision, article 14, section 6—b, 
provides: ‘‘In case of a reclassification of a member, such reclassification shall not 
be retroactive but shall become effective on the succeeding distribution.’’ Also 
among the many equitable reasons for denying retroactivity, it would be unfair 
to the thousands of other members of ASCAP. Lombardo, and Loeb themselves, 
as members of ASCAP for over 25 years, have benefited over these years from the 
application of this rule to other members whose classifications have been improved 
by the direction of the tribunals as in this case. _ And, further, all of ASCAP’s 
income each year is distributed to the members in that year. This practice of, 
course, has been based upon the nonretroactivity rule. If any retroactive pay- 
ment: had to be made to Lombardo and Loeb, it would come out of any reserves 
rather than out of the current royalties of other members. 

As for the ‘theme song rule’’ itself, the court finds that this is an equitable 
standard both for Lombardo and Loeb and for the thousands of other members 
of ASCAP. The rule does distinguish among regular performance songs, jingles, 
theme songs, and partial playings of theme songs. Theme songs and jingles are 
primarily for the purpose of identifying radio programs and commercial products 
advertised thereby. There is a great deal of repetition of snatches of these 
theme songs several times on a single program. In other words, the theme 
serves to identify the particular program or performer in the publie mind, and 
only enough of such song is played as is necessary for identification and for arous- 
ing of interest. The theme song is not used for the purpose of primary enter- 
tainment, and it does not have the same influence upon the audience or viewer 
as a song regularly played as part of the main program. The ‘‘theme song rule” 
does accord with section 6, which requires that “primary consideration” shall 
be given to ‘‘the performance of the composition of members,’’ and this court 
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must not substitute its judgment for that of the writers’ classification commit- 
tee, a body of 12 expert writer members of ASCAP’s board of directors. 

The “theme song rule’ has been more than fair for Lombardo and Loeb. 
In 1955 (the last year for which figures were available at the time of the trial) 
their song ‘Seems Like Old Times” got more performance credits than any 
other song in ASCAP’s repertory. It received 3 and 4 times as many perform- 
ance credits as such great songs as ‘‘Begin the Beguine,’’ ‘‘Blue Skies,” and “Star 
Dust,”’ which Lombardo admitted to be “much more popular” than “Seems 
Like Old Times.”” Then, too, Lombardo and Loeb have received, primarily on 
this one song, more than $340,000 from ASCAP since the “theme song rule” 
went into effect in 1950. 

The adoption and application of the standard and retroactivity demanded by 
Lombardo and Loeb would be devastating upon ASCAP and its thousands of 
other members. They would be inequitable and unjust to every other member 
of ASCAP. ’ 

Therefore, since there is no suggestion that the decision of the panel was based 
upon bad faith or fraud and since, under the circumstances, the “theme song 
rule,” as adopted in 1954 by the writers’ classification committee pursuant to 
the panel decision, is fair and equitable to Lombardo and Loeb and all the other 
ee of ASCAP, the decision of this court is in favor of the defendant 

The complaints are, therefore, dismissed. 

This is the decision of the court pursuant to section 440 of the civil-practice 
act. Submit judgment on notice. 


ScHEDULE D 


AMERICAN Society or Composers, AUTHORS, AND PUBLISHERS, 
New York, N. Y., November 14, 1956. 
To all publisher members: 

Because of the delay in sending out the last quarterly distribution checks, 
the publishers classification committee has taken up with management the 
problems involved in these distributions. 

It appears that administrative difficulties have arisen as a result of the enlarged 
membership, the increased local survey, and other demands upon the society’s 
staff, making it constantly more difficult to have the quarterly distribution 
statements and checks out on time. 

For the next quarter, in accordance with the society’s customary practice 
and the importance of having the last distribution made substantially in advance 
of the end of the calendar year, the checks must go out around December 20. 
The only way that this can be done is to have the payments with respect to the 
performance fund (55 percent) computed on the basis of the performance credits 
which were the basis of distributions for the second and third quarters of 1956, 
subject to a recomputation and adjustment in April 1957 when the final figures 
for the fourth quarter will have been tabulated. This does not affect the dis- 
tribution of the seniority and availability funds. 

We are making a study to determine the most efficient and least costly method 
for the future, and it is intended hereafter to have performance statements 
accompany only the April and October distributions. Of course, checks will 
continue to be mailed quarterly. 

You will receive further details about this in January. 

Sincerely vours, 
Pau. CunntncHAM, President. 


ScHEDULE “G”’ 


STATEMENT RE ALEC TEMPLETON, INC., APPEAL 


This appeal involved the credit to be awarded “Orpheus in the Underworld’ 
as a copyrighted arrangement of a public domain work and numerous other 
complaints subsequently presented by Mr. Freedman. The letters dated 
July 27 and September 20, 1955, which Mr. Freedman produced at the hearings 
(exhibits 23, 24, record, pp. 376) related to another claim entirely—the perform- 
ance credit to be awarded certain Alec Templeton improvisations. A hearing 
with respect to that claim was held before the special classification committee 
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on October 6, 1955. Thereafter Mr. Freedman was given credit in accordance 
with his claim. 

With respect to the claims first mentioned above, Mr. Templeton requested a 
hearing before the publishers classification committee on May 8, 1956. A hearing 
before the committee was held on June 12, 1956. The committee handed down 
its decision in December 1956, determining that Alec Templeton, Inc., was en- 
titled to 50 percent credit when the new lyrics of “Orpheus in the Underworld” 
are used and no credit for the public domain score by Offenbach. 

An appeal to the board of appeals was taken by Alec Templeton, Inc., in 
October 1956. The appeal was scheduled to be heard on November 26,1956; 
the minutes of the board’s session at that date state: 

“Mr. Finkelstein stated that Mr. Freedman of Alec Templeton, Inc., was 
unable to present his appeal at this time. The earliest possible date on which the 
board could reconvene was found to be December 10, 1957. The appeal of Alec 
Templeton, Inc., was set down for that date.” 

At the December 10 hearing, Mr. Freedman stated that he wished to discuss 
the subject of background music generally and referred to a letter from Mr. 
Lengsfelder which stated that improper credit was being given for background 
music to a special group. The board of appeals pointed out that on Mr. Freed- 
man’s admission he did not know the facts and that in the absence of specification 
of the charges, the board could not consider them. 

At the same hearing, the board gave its attention to a 17-page, single-spaced 
list of performances of compositions which Mr. Freedman claimed the society 
had either failed to credit or had credited improperly. The board of appeals 
directed the program department to submit a report on each of the items on this 
17-page list. Mr. Freedman also raised the question whether proper credit had 
been awarded to the composition Big Ben Bounce as a theme song. 

The board of appeals met again on December 19 to consider the appeal. At 
that time, it received the program department’s analysis of each of the items 
on the 17-page list. It also wrote a letter to Mr. Lengsfelder asking him to submit 
a written statement setting forth any information in his possession concerning 
the credit given to background music. After considering many of the other 
matters involved in the Templeton appeal, the board agreed to meet again after 
the Christmas holidays on January 7, 1957. 

The board resumed its deliberations on January 7, 1957, and devoted much 
of its time to alleged performances of works in the Templeton catalog on the 
then defunct CBS ‘“‘Morning Show,”’ which were among the items on the 17-page 
list. The board directed its attention to a letter addressed to the society by one 
Alice Remsen, of CBS, listing certain compositions and the dates on which they 
had allegedly been performed (which were all more than 6 months prior to the 
date of the letter). The Columbia Broadcasting System had not reported these 
performances on the program logs submitted to the society in the normal course 
of business. The compositions in question were written by Hank Sylvern, who 
was the musical director of the show in question, and Alec Templeton, Inc., 
controlled the performing rights. The board of appeals decided to ask CBS for 
kinescopes of the show to determine whether the songs had actually been performed. 

Prior to the board’s next meeting, the chairman of the board of appeals wrote 
Mr. Lengsfelder again requesting a specific written statement of his charges and 
offering to pay the stenographic fees incurred in its preparation. Mr. Lengsfelder 
never did supply such a statement but merely referred the board to 4 daily 
programs for the period January 1 to June 30, 1955, and other major television 
network shows. 

On February 11, 1957, the board of appeals continued its deliberations and 
learned that kinescopes of the programs on which performances of the Sylvern 
compositions had allegedly occurred were no longer available. At that session, 
despite Mr. Lengsfelder’s aforesaid failure to specify his charges, the board also 
examined a number of program logs of the four daily shows referred to by him. 
The board found that, with 2 possible exceptions, the credit awarded the 190 
compositions included on these logs was proper. 

A final meeting of the board of appeals was held on February 18, 1957, at which 
it concluded its deliberations. On March 25, 1957, the board handed down its 
opinion which was mailed to Alec Templeton, Inc., on that date. The opinion 
finally determined all of the issues which had been presented to the board, except 
that, because the question of the alleged performances on The Morning Show 
had not been brought to the attention of the publishers classification committee, 
the appellant’s claim with respect to those performances was referred back to the 
committee. A copy of the board of appeals decision is annexed hereto. 
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Alec Templeton, Inc., thereafter filed a notice of appeal to a panel. While the 
appeal was pending, the publishers classification committee considered the issue 
of the performances on ‘“The Morning Show’’ and other matters which had been 
raised on the Templeton appeal. Also Templeton, Inc., was given the benefit of 
all doubt on these matters, and accordingly received a substantial adjustment in 
its performance credits. The appeal was subsequently withdrawn. 7 


B EFORE THE BoarRpD or APPEALS OF THE AMERICAN SOCIETY OF COMPOSERS 
AUTHORS, AND PUBLISHERS 


APPEAL OF ALEC TEMPLETON, INC., RE: “ORPHEUS IN THE UNDERWORLD, ’—DECISION 


Appearances: For appellant, Alec Templeton, Inc.: Guy Freedman, Fred Fox. 
For publishers classification committee: Donald Gray. Also present: Herman 
Finkels tein, general attorney of the society. 

This is an appeal from a decision of the publishers classification committee. 
It concer ns the awarding of credit to “Orpheus in the Underworld,’”’ which con- 
sists of the public domain music of Offenbach and a new libretto by Edward Eager. 
In addition, appellant complained of other matters which will be referred to in 
this decision. 

I. Orpheus in the Underworld.—The publishers classification committee 
awarded this composition 50 percent credit when the Mdward Eager lyrics are 
used and no credit for the public domain score by Offenbach. Appellant claims 
credit for the score as well as the libretto. The question, therefore, is whether 
appellant has added anything to the public domain score which entitled it to 
credit as either an arrangement or a new work. 

Appellant compared its version of “Orpheus in the Underworld” with certain 
other compositions, namely, the Kismet compositions, ‘“‘La Cucaracha’’ and 
“Petite Tonkinoise.’”’ Examination of the Wright-Forrest ‘‘Kismet’’ score and 
Borodin’s ‘Prince Igor’’ reveals that by and large the themes of Borodin used in 
‘‘Kismet’’ are recomposed into an original score which contains original musical 
material, apart from the themes, similar to the adaptations of Grieg’s music in 
the “Song of Norway” and Schubert’s music in ‘Blossom Time.” Therefore, 
the assignment of full credit to ‘‘Kismet” accords with well-established precedents 
in the society. 

The version of ‘‘La Cucaracha”’ to which appellant refers, has new lyrics and 
these lyrics receive 50 percent credit. The publisher of that composition is not 
a member of the society. ‘Orpheus in the Underworld”’ receives the same treat- 
ment as is accorded to the writer of the version of ‘‘La Cucaracha”’ referred to by 
appellant. 

With respect to the composition “Petite Tonkinoise”’ for which Emil Ascher, 
Ine., receives full credit as an original instrumental work, the society’s records 
indicate that this composition was copyrighted in 1906 by FE. B. Marks Music 
Corp. and that the Ascher publication was copyrighted in 1937 with the consent of 
the E. B. Marks Corp. Mr. Fred Fox, the appellant’s representative called 
attention to other publications of ‘‘Petite Tonkinoise’’ one of which was published 
by the Sam Fox Publishing Company:in 1910. It does not appear that this pub- 
lication has been continued, or that the copyright owner of the original work was 
aware of it. 

The appellant did not supply proof that “Petite Tonkinoise’”’ is in the public 
domain. The validity of this copyright as an original work cannot be assailed 
without some proof of its alleged public domain status. This matter has been 
referred to the appropriate department of the society for investigation. The 
result of that investigation, however, will not affect this decision. 

In view of the foregoing we affirm the decision of the publishers classification 
committee in awarding 50 percent credit (i. e., full credit for the libretto) for 
appellant’s version of ‘‘Orpheus in the Underworld.”’ 

Il. Background music.—Appellant discussed the subject of background music 
generally and advised this board that Mr. Hans J. Lengsfelder had information 
that a special group ‘‘was giving itself full credit for background music’”’ in violation 
of the existing plan of distribution. 

Mr. Lengsfelder was asked by the board of appeals to submit in writing any 
specific information he may have concerning credit given to background music 
bearing on the appeal of Aiec Templeton, Inc. This board has not received any 
specific information from Mr. Lengsfelder or the appellant. 

Mr. Lengsfelder mentioned certain programs, but neither he nor appellant 
supplied any detail concerning them. The board, however, felt that it should 
examine carefully a random sampling of program logs for those programs during 
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the period suggested by him—January 1, 1955, to June 30, 1955, and thereupon 
called for the following: 

“On Your Account” (January 24, March 10, May 16, and June 10); “The Big 
Payoff” (January 14, March 28, May 16, and June 6); ‘‘Feather Your Nest” 
(January 24, February 11, March 10, April 6, and June 10); ‘The Morning Show” 
(January 24, February 24, March 15, April 12, and June 23). 

Examination of some 190 compositions revealed that the credit awarded to 
these compositions was proper under the distribution formula prevailing at that 
time except for possibly two instances which seemed questionable. In one case 
the use was designated as a “‘tag’”’ and it is reeommended that the classification 
committees give some thought to clarifying this term; in the other instance it 
appeared that the composition has not met all the requirements necessary for a 
background use to be awarded full credit. This has been called to the attention 
of management. 

It is clear that no evidence of discrimination has been presented. 

If appellant or Mr. Lengsfelder have specific information to support the general 
charge made by them, they have a duty to bring it to the attention of the society’s 
complaint committee independently of the present appeal. 

II1. Alleged discrepancies in credits on writer and publisher statements.—Appel- 
lant questioned discrepancies between the writer and publisher credits in 1955 for 
“Big Ben Bounce” and “Strike It Rich” and “Symphony No. 3.” The society’s 
records for the first two compositions, above, show that ‘“‘Big Ben Bounce” 
received 37 writer credits and 37 publisher credits; ‘Strike It Rich” received 272 
writer credits and 272 publisher credits. Appellant failed to distinguish between 
the respective periods covered by the writer and publisher statements; hence its 
allegation that there were discrepancies. ‘Symphony No. 3” received 5 writer 
credits and 5 publisher credits. Three of the 5 publisher credits with respect to 
the last mentioned work were earned by appellant’s predecessor in interest, inas- 
much as the work changed hands during the year they were duly credited to 
appellant’s predecessor. 

We find that there were no discrepancies in the writer and publisher statements. 

IV. Theme Song—‘‘Big Ben Bounce.’’—The appellant submitted a list of 13 
network programs to show that the composition Big Ben Bounce had had ten 
commercial network performances and that it accordingly was entitled to full 
credit as a theme song which prior to its use as a theme song was a ‘“‘well-known 
and recognized copyrighted musical composition.” 

Under the distribution plans in effect prior to January 1, 1955, for a theme song 
to be classified as one which prior to its use as a theme was a “well-known and 
recognized copyrighted musical composition” it had to meet all of the following 
requirements: 

1. Having a commercial record of other than the composer/author, 

2. Having regular published copies, 

3. Having a minimum of ten commercial network performances. 

Upon examination of the 13 programs listed by appellant it was found that only 
two were commercial network programs and one was a commercial local program. 
The composition was not reported by the network as having been performed on 
one of the commercial programs. In some instances “Big Ben Bounce”’ was not 
reported as having been performed even on the logs of the sustaining programs 
listed by appellant. We find that ““Big Ben Bounce’”’ did not qualify as a “‘well- 
known and recognized copyrighted musical composition.” 

In January 1955, the formula relating to theme songs was changed so that 
only theme songs having accumulated less than 5,000 credits receive minimum 
credit as a theme. An examination of the society’s records revealed that “Big 
Ben Bounce’”’ has accumulated substantially less than 5,000 credits and is entitled 
to minimum credit when used as a theme. 

V. Performances of works in appellant’s catalog not credited or erroneously 
credited by the society.—Appellant submitted a 17 page list of works in the 
Alec Templeton catalog which appellant alleged were either performed but not 
credited by the society or improperly credited by the society. This 17 page list 
is annexed to this decision together with an analysis of the list prepared by the 
society’s staff. Upon examination we adopted this analysis. 

We feel obligated to make specific reference to those compositions listed on the 
first page of appellant’s 17-page list which were allegedly performed on the old 
“Morning Show’? on CBS between January 6, 1956, and February 17, 1956. 
These compositions were not reported by CBS as having been performed, and 
therefore were not credited by the society. More than 7 months after the 
broadcasts, one Alice Remsen of CBS, by letter dated September 22, 1956, advised 








676 POLICIES OF ASCAP 


the society that these compositions were performed on the old ‘Morning Show”’ 
the previous January and February although not then reported to the society. 

Kinescopes of the programs are no longer available for checking. A responsible 
executive of CBS, by letter dated February 5, 1957, states that the composer 
of these compositions, who was the musical director of the show, and is a writer 
member of the society, did not advise CBS of the performances of the composi- 
tions in question until shortly prior to Miss Remsen’s letter, certainly not before 
June 1956. Under all circumstances—which were not brought to the attention of 
the publishers classification committee—the board feels that this matter should 
receive further examination by the publishers classification committee and 
possibly the complaint committee. 

For the foregoing reasons, the decision of the publishers classification com- 
mittee is affirmed without prejudice to appellant’s claim with respect to item V 
above, which item is referred back to the publishers classification committee. 


BoarpD oF APPEALS, 
Abel Baer, Chairman. 
Joseph A. Fischer 
Douglas Moore 
George Paxton 
John Redmond 
Joseph H. Santly 

March 1957. 


ScHEDULE H 
STATEMENT RE: ACCUMULATION OF 20,000 CREDITS TO VARIOUS COMPOSITIONS 


For the period 1942 to date, reference is made to the performance statements of 
the particular member, which show the number of credits received by each of his 
compositions. These statements, which are kept on an annual basis for writers 
and a quarterly basis for publishers, are sent to the members. Although the 
writers were not on a performance system prior to 1950, performance records were 
constructed for the years 1942-50 because of the necessity for averaging 5 years’ 
or 10 years’ performances for purposes of distribution under the sustained per- 
formance fund. It was possible to do this because there were in existence pub- 
lisher performance records for the prior years. The only difference between the 
publisher and writer systems for computing performance credits was that the 
publishers gave 75 percent credit for daytime commercial programs and 50 per- 
cent for sustaining programs, while the writers awarded 100 percent for each. 
In constructing the writer records for these prior years, all performances were 
credited on the writers basis, that is, at 100 percent. 

For performances occurring prior to 1942, reference is made to hand-posted 
performance records for each composition which the society maintained from the 
time the publishers first went on a performance system in the mid—1930’s, until 
1942 when IBM machines were introduced. Since the publishers did not at that 
time distinguish between nighttime commercial, daytime commercial and sustain- 
ing Seeree, the credits reflected on those records accord with the writers system 
as well. 


ScHEDULE I 


STATEMENT Tre: DISTRIBUTION OF MONEYS RECEIVED FROM FOREIGN SOCIETIES 


(a) The moneys received from the Canadian society, which furnishes detailed 
reports, are distributed on the basis of the information set forth in those reports. 
The moneys received from the British and Swedish societies respectively, are 
similarly distributed on the basis of the information set forth in the detailed 
reports submitted by those societies. The moneys received from other foreign 
societies are distributed on the basis of the distributions made pursuant to the 
British and Swedish reports, that is, a member’s share of the moneys received from 
such other countries is the same as his share of the combined British and Swedish 
distributions. The only qualification to the foregoing, is that where a member 
of the society was a member of a foreign society before joining ASCAP, an effort 
is made, at considerable expense, to distribute royalties from his original society 
on the basis of the moneys collected for his works in that country. These moneys 
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are deducted from the total sum received from that country and the balance is 
then allocated among the other members in the manner above set forth. 

In each of the foreign countries, the receipts from motion pictures and the 
receipts from other uses are distributed separately, that is, a member’s share of 
the motion picture moneys received from, say, Spain will be the same as his share 
of the English and Swedish motion picture royalties, and the same will be true of 
his share of the royalties from other uses. 

In 1956 the moneys remitted to the society by the English and Swedish societies 
represented 46.59 percent of the moneys received from all foreign countries except- 
ing Canada. The moneys received from all other societies (excepting the Cana- 
dian) represented 53.41 percent of the total. 

(b) The reports submitted to the society by the English and Swedish societies 
are in complete detail and in the English language. The reports submitted for 
other countries, in addition to being in foreign languages, are extremely sketchy 
and incomplete. The information furnished is so inadequate that the society 
could not use or attempt to use the reports as a basis for making distributions to 
the members without incurring additional expense exceeding the moneys received 
by the society from these countries. 

Sample copies of the British and Swedish reports, on the one hand, and the 
French, Italian and Spanish reports, on the other, are submitted herewith. 

(c) In 1956, 80.1 percent of the royalties received from foreign societies were 
for payment to writer members, and only 19.9 percent for pubsisher members. 
In 1957, the proportion was approximately 85 percent for writers and 15 percent 
for publishers. The reason for this is that many publishers maintain affiliates or 
have agreements with representatives for the exploitation of their works abroad 
and finance these operations by having such affiliates or representatives collect 
from the foreign societies. 

(d) The society is generally advised by its members when they make direct 
arrangements for collection of license fees from foreign societies. 


ScHEDULE J 
Atec TEMPLETON, INC., 
New Rochelle, N. Y., December 12, 1957. 


In re: “Symphony No. 3,” by Paul Creston. 


Dr. Rupour Nissim, 
Foreign Department, ASCAP 
575 Madison Avenue, New York, N. Y. 


Dear Dr. Nissim: In answer to your letter of December 3, please be advised 
that our agreement with the firm controlling our Canadian performing rights 
was terminated and therefore we would have to know the date or dates referring 
to performances of this work in Canada, in order to properly answer your inquiry. 

Sincerely yours, 
Guy FREEDMAN, Vice President, 
AutEc TEMPLETON, INC. 


ScHEDULE K 


AMERICAN Society or Composers, AUTHORS AND PUBLISHERS, 
New York, N. Y., May 16, 1947. 
To Aut PusuisHeR MemBers: Re: Distribution to publisher members. 
Enclosed is plan of publisher distribution effective as of the second quarter of 
1947 which replaces one forwarded our members September 1, 1944, with our 
circular letter No. 4132. 
All changes, as to additions and deletions since our last issue unanimously 
approved by your classification committee, are incorporated in the enclosed. 
With all best wishes. 
Cordially yours, 
AMERICAN Society OF CoMPOSERS, 
AUTHORS AND PUBLISHERS, 
GusTAVE SCHIRMER, 
Chairman, Publishers Classification Committee. 
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PLAN oF PUBLISHER DisTRIBUTION EFFECTIVE AS OF SECOND DISTRIBUTION OF 
1947 


1. The amount allocated to seniority is 15 percent. 

2. The amount allocated to availability is 30 percent. 

3. The amount allocated to performance is 55 percent. 

In determining performance credits, the following values are to be given: 

a. Performance on a night commercial-rate program—1 point (100 percent). 

b. Performance on any other commercial-rate program—75 percent of 1 
point. 

ce. Performance on a sustaining program at any hour of the day or night—50 
percent of 1 point. 

d. Theme songs—a theme song will receive credit for only 1 use on 1 program, 
irrespective of the number of actual uses on that program, as follows: 

A theme song which prior to being a theme song was a well-known and recog- 
nized copyrighted musical composition, will receive the same credit as any other 
song on such program. All other theme songs will receive 5 percent of a point, 
irrespective of whether the song is on a commercial-rate program or on a sus- 
taining program, and irrespective of the hour or day of the week when such pro- 
gram is given. 

A theme song which is a copyrighted arrangement of a work in the public 
domain will receive 2 percent irrespective of the program on which it is used. 
A theme song shall not be regarded as a ‘“‘well-known and recognized copyrighted 
musical composition’”’ unless it has become well-known through media other than 
the use of the song asa theme. In case there shall be any question as to the cate- 
gory under which any particular theme song or songs shall come, the classification 
committee shall decide. 

e. Jingles—A jingle recognized as such and not used as background cue music, 
as hereinafter defined (paragraph H), will receive credit for all uses, irrespective 
of the program on which it is used, as follows: 

A jingle which prior to being a jingle was a well-known and recognized copy- 
righted musical composition, or which is an excerpt from such a composition, will 
receive 5 percent of a point. All other jingles will receive 1 percent of a point. 

A jingle shall not be regarded as a ‘well-known and recognized copyrighted 
musical composition’”’ unless it has become well-known through media other than 
the use of the song as a jingle. 

f. Copyrighted arrangements of works. otherwise in the public domain—the 
committee recognizes that these arrangements are of different character and are 
consequently entitled to different treatment, as follows: 

The first classification will include works which, although based on public 
domain numbers, contain so much new material as to justify their classification 
as new works. These works will receive the performance credit to which they 
would be entitled as new works, based on the program on which they are used 
The second classification will include all other arrangements, which will receive 
15 percent, irrespective of the program on which they are used. 

g. Works of a serious character: 

Symphonic and similar concert works and chamber music including suites for 
such symphonic and similar concert works and chamber music—irrespective of 
the program on which they are used: 6 points if used in entirety; a proportionate 
fraction of 6 points if used partially. 

Choral works and works for symphonic band—lIrrespective of the program on 
which they are used: 6 points if the performance time of the whole work is not 
less than 30 minutes and if the work is used in its entirety; a proportionate fraction 
of 6 points if the performance time is less than 30 minutes or if the work is used 
partially. 

Copyrighted arrangements of works in the public domain in the above cate- 
gories—15 percent of the respective number of points set forth above. 





h. Background cue music, as hereinafter defined, will be entitled to one-tenth 
of 1 percent of a point credit. By background cue music is meant music used as 
background or bridge music whether written specially therefor or just selected 
from the society catalogue and thus used. In case there shall be any question as 
to whether any particular use or uses shall come under this category, the classi- 
fication committee shall decide. 

April 1947. 
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ScHEDULE N 


AMERICAN SocrEty OF COMPOSERS, 
AUTHORS AND PUBLISHERS, 
New York 22, N. Y., October 10, 1982. 
To All Publisher-Members: 

The Publishers Classification Committee has approved an automatic plan of 
distribution with respect to seniority and availability. 

The enclosed check, which includes the usual distribution of the 55 percent 
performance fund, also gives effect to the new plan with respect to seniority and 
availability, which is as follows: 

Seniority: This fund is to remain at 15 percent, as at present, the computation of 
the pro rata seniority credits for each publisher to be made as follows: 

Performance credits to be accumulated for the last 5 calendar years. From 
this total the quarterly average for the 5-year period (20 quarters) is to be estab- 
lished and this average multiplied by the number of quarters of membership 
(calculated up to the month of July preceding the current distribution) will be the 
total seniority points of the publisher member. The seniority of new publishers 
of less than 5 years will be the accumulation of their performance credits. 

Availability fund: This fund to be continued at 30 percent, as at present, the 
computation of the pro rata availability credits for each publisher to be made as 
follows: 

(a) Performance credits to be accumulated for the last 5 calendar years, except 
as to new publisher members, whose accumulation will be for the period of their 
membership. 

(b) From the established totals of (a) there will be deducted the total perform- 
ance credits of any compositions appearing in the society’s survey for the first 2 
calendar years. 

(c) The resultant total, that is (a) minus (b) above, will be the availability 
credits for each publisher member. 

In order not to create too great a dislocation because of the adoption of the above 
plan, it was decided that assuming the society’s income does not fall below that 
received for 1951, the following safeguards will apply: for the first year (that is 
until October 1953) publisher members will receive quarterly on the new basis 
from the combined seniority and availability funds, not less than 80 percent of 
what they received for the average quarter in 1951 from those funds; for the 
second year (commencing with the October 1953 distribution) they will receive 
not less than 70 percent of what they received in 1951, and for the third year they 
will receive not less than 60 percent of the 1951 figure. Thereafter the plan will 
be fully operative without any adjustments with respect to the amounts received 
in 1951. 

Sincerely yours, 
AMERICAN SocireTY OF COMPOSERS, 
AUTHORS AND PUBLISHERS, 
Publishers Classification Committee. 

P. 8.: Seniority credits shown on check voucher as 1 indicates credits from 1 to 
1,000; shown as 2 indicates credits from 1,001 to 2,000; shown as 3 indicates credits 
from 2,001 to 3,000; * * * shown as 11 indicates credits from 10,001 to 11,000; 
* * * shown as 200 indicates credits from 199,001 to 200,000, and so forth. 

Availability credits shown on check voucher as | indicates credits from 1 to 100; 
shown as 2 indicates credits from 101 to 200; shown as 3 indicates credits from 201 
to 300; * * * shown as 11 indicates credits from 1,001 to 1,100; * * * shown 
as 200 indicates credits from 19,901 to 20,000, and so forth. 
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AMERICAN Society or CoMPOSERS, 
AUTHORS AND PUBLISHERS, 
New York 20, N. Y., September 1, 1944. 
All Publisher-Members: 


So many questions have come up in reference to the publishers’ distribution 
formula that we have had a revised copy of it mimeographed and enclose one 
for your use. 

We suggest that you keep this in some convenient place where you may refer 
to it from time to time when questions relative to the distribution arise which 
you do not understand. 

Cordially yours, 
AMERICAN Society or CoMPosERs, 
AUTHORS AND PUBLISHERS, 
Joun G. PAINE. 





REVISED PLAN OF PUBLISHER DISTRIBUTION 
CURRENTLY EFFECTIVE 


Resolved, That the present method of distribution be continued with the follow- 
ing modifications: 

1. The amount allocated to seniority is changed from 20 percent as heretofore, 
to 15 percent. The 80 quarter limitation is discontinued. Seniority is to com- 
mence after 2 years of membership. ; 

2. The amount allocated to availability is to remain as heretofore—30 percent. 
The availability committee is discontinued and the responsibility returned to the 
publishers’ classification committee. Therefore, availability is to be classified 
hereafter by 12 publisher-members of the board. 

3. The amount allocated to performance is to be increased from 50 percent as 
heretofore, to 55 percent. 

In determining performance credits, the following values are to be given: 

a. Performance on a night commercial rate program, one point. 

b. Performance on any other commercial rate program, three-quarter point. 

c. Performance on a sustaining program at any hour of the day or night—one- 
half point. 

d. Theme songs—a theme song will receive credit for only one use on one pro- 
gram, irrespective of the number of actual uses on that program, as follows: 

A theme song which prior to being a theme song was a well-known and recog- 
nized copyrighted musical composition, will receive the same credit as any other 
song on such program. 

All other theme songs will receive one-twentieth of a point, irrespective of 
whether the song is on a commercial rate program or on a sustaining program, 
and irrespective of the hour or day of the week when such program is given. 

A theme song which is a copyrighted arrangement of a work in the public 
domain, will receive 2 percent, irrespective of the program on which it is used. 

A theme song shall not be regarded as a ‘‘well-known and recognized copy- 
righted musical composition’ unless it has become well known through medi- 
ums other than the use of the song as a theme. 

In ease there shall be any question as to the category under which any par- 
ticular theme song or songs shall come, the classification committee shall decide. 

e. Copyrighted arrangements of works otherwise in the public domain—the 
committee recognizes that these arrangements are of different character and are 
consequently entitled to different treatment, as follows: 

The first classification will include works which, although based on public 
domain numbers, contain so much new material as to justify their classification 
as new works. These works will receive the performance credit to which they 
would be entitled as new works, based on the program on which they are used. 

The second classification will include all other arrangements, which will re- 
ceive 15 percent, irrespective of the program on which they are used. 

f. Symphony and symphonic works—3 points on a sustaining program, and 
6 points on a day or night commercial program. 

g. Background cue music, as hereinafter defined, will be entitled to one-twentieth 
of a point credit. By background cue music is meant music used as background 
or bridge music whether written specially therefor or just selected from the 
society catalog and thus used. In case there shall be any question as to whether 
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any particular use or uses shall come under this category, the classification com- 
mittee shall decide. 

Copyrighted arrangements of works in the public domain used as background 
cue music, will be entitled to one one-hundredth of a point credit. 

SEPTEMBER 1, 1944. 





AMERICAN Society oF CoMPOSERS, 
AUTHORS AND PUBLISHERS, 
New York 20, N. Y., June 20, 1944. 
To All Publisher-members: 

The matter of apportioning seniority credits has received the attention of the 
Publishers’ Classification Committee at numerous meetings. 

Dissatisfaction has been widespread because the seniority credits have been 
based very largely upon classifications of members under the system used in the 
early period of the society’s existence when such factors as the service of a member 
and the prestige of a member were taken into consideration in determining a 
member’s classification. 

These factors were eliminated from consideration in all phases of classification 
with the amendments of the articles of association adopted in 1941 in conformity 
with the consent decree. 

Since that time we have endeavored to devise some method under which the 
award of seniority credits could be made on a basis more nearly approximating, 
the yardstock used in recent years and yet at the same time giving each member 
the full benefit of the length of time in which the works of the member have been 
a part of the catalog of the society. 

In certain cases catalogs have been depleted and yet seniority credits have con- 
tinued as if works which originally belonged to the particular member continued 
to belong to him. 

It would be impossible to devise a system which would recalculate seniority over 
the years by eliminating credits for compositions that have dropped out of a 
catalog or by eliminating credits which have been earned because of the service 
of the member or the prestige of the member. 

A plan has been devised, however, which, within a relatively short period, 
should eliminate past inequalities and at the same time give a member full credit 
for the length of time in which his works have been a part of the society’s catalog. 

Briefly, the system heretofore in effect in calculating seniority credits will con- 
tinue except that if a member’s seniority credits calculated under the old system in 
any year are more than 20 percent below an amount arrived at as follows: The 
average quarterly seniority credits earned since 1936 multiplied by the number of 
quarters of active membership—then the seniority credits of such a member will 
be reduced by 20 percent. Conversely; if a member’s seniority credits calculated 
under the old system in any year are more than 20 percent above the seniority 
credits arrived at by using the new formula above described—then the seniority 
credits of such a member will be increased by 20 percent. 

It has also been decided to eliminate the ceiling of 512 seniority credits which 
previously existed so that a member will be given as many seniority credits as his 
catalog actually earns. 

The system was put into effect for the first quarter of 1944. Although the new 
system has not affected the seniority rating of many members, it has increased 
the seniority rating of some members who have been handicapped by the applica- 
tion of the previous system and has reduced the seniority rating of some members 
whose seniority award had been out of line with their catalogs as judged by the 
standards now in effect. A copy of the new seniority formula is hereto attached. 

Sincerely yours, 
JoHN G. PAINE. 


FoRMULA GOVERNING SENIORITY CREDITS 


EFFECTIVE AS OF FIRST DISTRIBUTION FOR 1944 


Participation in the seniority fund of 15 percent commencing with the first 
quarterly distribution for 1944, shall be determined on the following basis: 

A. The “Total Accumulated Seniority Credits’ as of January 1, 1944 of each 
respective publisher member who is entitled to seniority (i. e., those who have 
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been members for more than 2 years) shall be determined by adding the following 
two items: 

(1) The accumulated seniority credits allocated to such publisher as of the last 
quarter of 1942, plus 

(2) The seniority credits actually earned in 1943.1 

Example: Assuming that the accumulated seniority credits for publisher X 
as of the last quarter of 1942 totaled 4,000 and that such publisher earned 400 
seniority credits during 19431, such member will have 4,400 total accumulated 
seniority credits as of January 1, 1944. 

B. The said total accumulated seniority credits (item A above) shall be the 
seniority base for January 1, 1944 for each respective publisher except those 
publishers who have been active members for more than 8 years and whose said 
total accumulated seniority credits shall be more than 20 percent above or below 
such publisher’s ‘‘Total average seniority credits’? determined as follows: 

(1) The average quarterly seniority credit actually earned by each respective 
publisher for the period from 1936 to 1943! inclusive shall be multiplied by the 
total quarters of such publisher’s active membership to establish his total average 
seniority credits as of January 1, 1944. 

(2) If the total average seniority credits of any publisher of more than 8 years’ 
active membership is more than 20 percent above the total accumulated senioritv 
credits as of January 1, 1944, then such total accumulated seniority credits shall 
be increased by 20 percent in establishing a new seniority base as of January 1, 
1944. 

(3) If the total average seniority credits of any publisher of more than 8 years’ 
active membership is more than 20 percent below the total accumulated senioritv 
credits as of January 1, 1944, then such total accumulated seniority credits shall 
be decreased by 20 percent in establishing a new seniority base as of January 
1, 1944. 

Example: Publisher X has 4,400 total accumulated seniority credits as of 
January 1, 1944 (as computed in the example under A above). He has been 
an active member of the society for 60 quarters. 

From 1936 to 1943 he earned 3,100 seniority credits (an average of 100 credits 
per quarter for each of the 31 quarters in that period during which seniority 
credits were earned). That average of 100 multipled by 60 (the number of 
quarters of membership) produces a total average seniority credit of 6,000 as 
of January 1, 1944. 

This is more than 20 percent above such member’s total accumulated seniority 
credits, and therefore, under B (2) above, such total accumulated seniority 
credits will be increased by 20 percent in establishing a new seniority base of 
5,280 seniority credits, as of January 1, 1944, in place of the total accumulated 
seniority credits (item A above). 

If, instead of earning 3,100 seniority credits from 1936 to 1943, such publisher 
earned only 1,550 credits (an average of 50 per quarter), his total average seniority 
credits would be 3,000 (for 60 quarters of active membership). This is more 
than 20 percent below such member’s total accumulated seniority credits, and 
therefore, under B (3) above, such total accumulated seniority credits must be 
reduced by 20 percent in establishing a new seniority base of 3,620 seniority 
credits as of January 1, 1944, in place of the total accumulated seniority credits 
(item A above). 

C. Further accumulations during 1944.—(1) Additions to the January 1, 1944, 
base (established as indicated above) of each respective publisher member shall 
be made each quarter during the year 1944 (subject to the ceiling provided for in 
subdivision (2) of this item C) on a basis of one seniority point for each 100 
performing credits, provided the survey of performing credits is approximately 
the same as for the first distribution of 1943, namely, 1,722,405.5. If there 
should be a difference in the total survey credits in any one quarter in excess 
of 10 percent of said 1,722,405.5 (up or down), the 100 performing credits required 
for one seniority point will be adjusted accordingly to the nearest one-tenth of 
100 (i. e., the number of performing credits required to earn one seniority point 
shall be proportionately increased or reduced in multiples of 10 only). 

Example: If, for the first quarterly distribution of 1944, there should be a 
survey of 3,500,000 credits, that total would require 200 such performing credits 
for 1 seniority point. 

1 Certain adjustments were made in 1943 for the purpose of restoring seniority credits lost in the applica- 
tion of the formula in effect from 1936 to 1942. These adjustments will be ignored for purposes of the formula 


to be applied commencing with the first quarter of 1944. Whenever reference is made herein to seniority 
credits earned in 1943, such adjustments will in all cases be excluded. 
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Inversely if for such quarter there should be a survey of only 900,000 credits, 
that total would require only 50 such pe capiniie. credits for 1 seniority point. 

(2) The ceiling of 512 seniority credits shall be eliminated commencing with 
the second quarterly distribution of 1944. 

D. Seniority base for 1946 and subsequent years.—(1) The seniority base for 
January 1, 1945, shall be computed as described in A and B above, except that 
the period used in determining the total accumulated seniority credits and the 
total average seniority credits as of January 1, 1945, the seniority credits earned in 
1944 shall be included; and except that an ‘additional adjustment of the total 
accumulated seniority credits may be made under the circumstances described in 
subdivision (2) of this item D. , 

(2) If, in the case of a publisher who has been an active member for more than 
8 years, the average of such publisher’s quarterly accumulations for the year 1944 
under item C (1) above, shall be more than 50 percent below the average quarterly 
seniority credit actually earned by such publisher for the period from 1936 to 1943, 
inclusive (item B), then the total accumulated seniority credit (item A) shall be 
diminished by 20 ‘percent in establishing a new seniority base as of January 1 
1945, in place of the base established as of Januray 1, 1944. 

Example: Assume that the X co., a member for 60 quarters (as of January 1, 
1944), had 4,400 total accumulated seniority credits as of January 1, 1944. He 
earned 3,200 seniority credits from 1936 to 1948, inclusive, or an average of 100 
seniority credits per quarter for each of the 32 quarters of that period. If he 
should earn only 160 seniority credits in 1944 (an average of only 40 per quarter 
and a reduction of more than 50 percent as compared with the 1936—43 average) 
it is reasonable to assume that there has been a substantial diminution of his 
catalog. His new base for January 1, 1945, will therefore be computed on the 
basis of 4,400 total accumulated seniority credits minus 20 percent (or 880), 
leaving 3,620 seniority credits as the new base for January 1, 1945. 

(3) If a member shall be subject to the deductions provided for in both items B 
and D (2) in the same year, then that deduction shall be made which will give 
the member the lower base for Janu: ary 1, 1945; ae the member shall not be 
subject to the application of both said B and D ( 

(4) In computing and adjusting the new base tot January 1, 1946, and subse- 
quent years, the same procedure shall be followed as for 1945, except that in 
determining the tots il accumulated seniority credits and the total average seniority 
credits as of the first of each such year, the seniority credits earned during the 
preceding year shall be included. 

E. Further accumulations for years subsequent to 1944 shall be made in the 
manner as described in item B. 


’ 


REBUTTAL SUBMITTED BY COUNSEL FOR WITNESSES 
HANS J. LENGSFELDER AND GUY FREEDMAN 


Counsel for witnesses Hans J. Lengsfelder and Guy Freedman was 
given leave before conclusion of the hearings to later submit written 
rebuttal in affidavit form, covering challenges of facts not already 
challenged in the record. Counsel submitted an affidavit of Hans J. 
Lengsfelder and accompanying exhibits Nos. 83 through 125, and an 
affidavit of Herbert Cheyette with attached documents. These 
affidavits are as follows: (The affidavit of Frank Weinstein which was 
also submitted has been retained in the committee’s files without 
printing, as not being within the leave granted, because limited to 
summarizing evidence already before the committee and making 
rec ommendati ions. ) 


STaTE oF NEw YORK, 
County of New York, ss 
Hans J. Lengsfelder, being duly sworn, deposes and says: 
I desire to point out certain erroneous and inaccurate statements of fact in the 
testimony of ASCAP witnesses. 








! 
| 
| 
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TESTIMONY OF MRS. NATALIE KISSEL (621-663)* 


Exhibit 78 was shown to her. This is a photostatic copy of an exact copy of 
an original record taken from the ASCAP files, with all markings as they appear 
on the original. It is dated June 28, 1955 (erroneously listed in the minutes as 
January 28, 1955), and is signed by the television station known as CBS (the 
Columbia Broadcasting System). It indicates that on June 28, 1955, between 
4:30 p. m. and 5 p. m., a program appeared on television known as On Your 
Account. It indicates that a song named ‘‘Lucky’’ was used as a ‘‘tag,’’ following 
which is the indication of the name of the composer, author, and publisher. She 
admitted that the tune ‘‘Lucky”’ was used as a “‘tag.’’ It is classified this way on 
the clearance sheet submitted by the networks. She gave full credit (100 percent) 
to the use of this ‘‘tag’’ because she claimed it was used as afeaturetune. A photo- 
ne copy | of this exhibit 78 is hereunto annexed. 

A “tag’’ is background music.—This network (CBS) on June 28, 1955, had 117 
stations. According to the rules of ASCAP, the composer received 351 credits 
(3117) and the publisher 263% credits (three-fourths of 351). The figures in ink 
on the 3 of exhibit 78 indicated fractional credit given to others for background 
music. hus, a figure “‘351’”’ appears after the name ‘“‘Taubman,”’ a publisher, 
for use of a “‘Prell Jingle’? which is background music, the same as a “‘tag.”” This 
‘351’? means that Taubman as a publisher received 3.51 credits. However, the 
publisher of the “tag’’ received 100 times that amount, or 351 full points. Over 
a period of about 18 months the writers and publisher of ‘“‘Lucky,’’ used as a 
“tag,’’ received about $40,000, while other publishers other than the ‘‘Power 
House” group received only $400 for similar background music played exactly ~ 
over the same network and at the same time and for the same duration of time. 

The witness justified the giving of a full credit to the ‘“‘tag’’ because she claimed 
that the “tag,”’ which was background music, was used as a feature (627- 628). 
This was based entirely on her own n judgment or that of the girl processing the 
clearance sheet. This testimony, to put it mildly, is definitely contrary to the 
facts. The tag was not used as a feature. It was simply background music and, 
according to the rules of ASCAP, was entitled to one-hundredth or one-thousandth 
of a point and not a full point. To establish conclusively the untruthfulness of 
this witness’ testimony, I will be most happy to supply the committee with a 
recording of the whole program taken off the air by a reputable transcription firm, 
and replay this program to this committee. I have the original recording in my 
possession and will be glad to come to Washington and play this recording so that 
this committee can for itself very readily determine that the ‘‘tag’’ was not used 
as a feature. A featured song or musical composition is defined in the Standard 
Dictionary as follows: 

“Feature—a prominent, conspicuous, or essential part or characteristic of 
anything; salient point; striking incident, as, a feature of a landscape, a treaty, or 
a performance.” 

By way of illustration: If on television a violinist plays a composition on his 
violin, that composition is featured. If a vocalist on television or radio sings a 
song, that song is featured. However, in a television or radio program, if there 
is some background music, whether we call it background music or ‘ ‘tag,’ ’ it is 
definitely not featured. In addition to the recording of the program “On Your 
Account,”’ as shown in exhibit 78, I have in my possession otker recordings of 
other programs in which background music was used, and I shall be happy to 
bring them to Washington and replay those recordings, as well as other musical 
compositions, before this committee. A comparison of these recordings will 
indicate that the “tag’’ is only background music and was not featured and was 
only entitled to one one-hundredth or one one-thousandth of a point credit, and 
not a full point. 

No tape recording was made of the song ‘‘Lucky.’’ Mrs. Kissell’s determination 
that this ‘“tag’’ was featured is based exclusively on an inspection of exhibit 78. 
The exhibit is a clearance sheet submitted by CBS to ASCAP. All network 
broadcasts are charted by ASCAP by means of these clearance sheets. For these 
network programs there are no tapes. Tapes are only used in the ASCAP log 
for the local radio and TV samples. Hence, all the information about the tag 
“Lucky” available to ASCAP was derived entirely from the clearance sheet sub- 
mitted as exhibit 78 and annexed to this affidavit. One does not need to be an 
expert musician to know that from this sheet it is impossible, under any circum- 
stances, to characterize ‘‘Lucky”’ as being featured, while the station itself classi- 
fied it as a “‘tag.”’ 


* Numbers in parentheses are page numbers of transcript of the record of the hearing. 
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Furthermore, the plan of publisher’s distribution effective during 1955 provides 
in part as follows: 

“Background cue music, i. e., music used as bridges, cues, or merely back- 
ground, whether written especially therefor or just selected from the society 
catalog and thus used, shall be credited as follows: 

‘‘For performances by less than three instruments—one-tenth of 1 percent of a 

oint. 
. “For performances by three or more instruments—l1l percent of a point. 
‘In case there shall be any question as to whether any particular use or uses shall 
come under this category, the classification Committee shall decide.” 

With reference to this rule, may I refer the committee to Mrs. Kissell’s testi- 
mony on page 661 as follows: , 

“Mrs. kisseLuL. In the case of background music, then any background music 
is covered by the rules here in the plan. With respect to those compositions that 
are used as background music yet constitute an integral part of the action, under- 
lying that action, and emphasizing it, enhancing it—and for that purpose, well 
known and re: ognized, copyrighted m» sical compositions are used, the committee 
felt that it should be given special recognition, for their contribution.” 

It will be seen that the purported rule, which was no doubt applied by Mrs, 
Kissell, does not appear in the published distribution rules for the period in ques- 
tion. It is therefore another example of the secret arbitrary oral rules applied to 
favor the ‘‘Power House’’ or their designated beneficiaries. 

A great deal of income is earned for themes, background, and jingles. In this 
catecory the testimony showed very clearly that the board members are giving 
themselves tremendo'!s income not only through discriminatory rules but even 
more thro gh discriminatory interpretations. If one considers that the writers 
of one theme song (which belongs to a publisher member of the board) earned 
$340,000 in a few years (the publisher earned at least as much, probably more, if 
you add seniority and availability), and a new publisher might receive for the 
same | saze of a new song as little as $200 over the same few years, it becomes very 
obvio s that this system has not changed from the days when the board devided 
openly and unchallenged how much money each competitor should receive. 

The testimony of Mrs. Kissell (643-646) as well as that of Mr. Murray (670) 
showed that decisions which decide the economic life or death of businesses are 
being orally handed down by some low echelon clerks (earning abot $50 a week). 
This applies not only to formulas, it also applies to interpretations which are 
manifold in every instance. 

It too. Mrs. Kissell, who has this whole operation, 6 minutes to confer with 
Mr. Fin elstein and Mr. Murray before explaining that the girls in her department 
know all the producers and entertainers, one of the criteria determining whether a 
member vets $10,000 or $10. She thus admitted that the low echelon employees 
are supposed to identify every song performed as well as remember for years every 
producer and every entertainer. She forgot that this feat of recall might have to 
go bac: 20 years, when some of these program analysts were not even born, and 
that there are not only network performances involved, but also performances 
from small local stations, which no human being could remember. 

On such vazue generalities are based the economic existence of thousands of 
members. It should be underlined that Mrs. Kissell admitted that the turnover 
amonz these employees is very great, and therefore newcomers must be entrusted 
with such important decisions. How about the memory of these newcomers? I 
have interviewed for our publishing firm, employees who previously worked for 
ASCAP and I found that some of these people come from different parts of the 
country and certainly would not know producers, musical directors or directors of 
the various network shows. Again please remember that there are thousands of 
local shows to which these rules apply. 

Mrs. Kissell stated that there are no records on which to base a proper dis- 
tribution of background music. A list of compositions on exhibits 76-79, belonging 
to board members and receiving full credit despite being designated background 
music, follows: 


Publishing firm controlled 

Name of composition by board member 
III, A a ee eee T. B. Harms. 
SE NON. 0a i's shan Go edeeaaue: adlnaipndde won aul Mills. 
TINTON TRIN TRO oc EE sees ns eles snakes a ive Miller. 
I. 8, on asl eens whe died Acheson aber acl Harms, Ine. 
Re eA i li Sa A Cs Be ey RI eM Bee Ne ap a GP Eo Witmark. 
WO TS BP UNO PERORY oon cc scccccce nade ao peh eee dane Remick. 


24463—58——45 
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Complaint committee—The complaint committee is a misnomer. I had sug- 
gested a committee that would fit the name much better, and I am submitting 
photostats of my letter dated March 16, 1956, as exhibit 83 and the answer of the 
society dated April 3, 1956, as exhibit 84. 

On pages 605-606 of the testimony, several references were made to the defeat 
of proposed amendment to the bylaws expanding the scope of the so-called 
ASCAP complaint committee, which related to possible expulsion of members. 
I was pleased to learn that Mr. Finkelstein had credited me with being the leader 
of the opposition to this amendment and therefore the party most responsible 
for its defeat. I have spoken to less than six Members about this amendment, 
but I did voice my objections to some of the aspects. Letters to this effect are 
exhibited in a copy dated February 12, 1957,to Mr. Herman Finkelstein, exhibit 
85, and to Mr. Cunningham, the president, dated May 24, 1957, exhibit 86. 

The Lengsfelder committee.—With reference to Mr. Harbach’s testimony as to the 
so-called Lengsfelder committee, I should like to make several salient points. 

My attitude at the time was motivated entirely by my belief in the good faith 
of the ASCAP board of directors, and therefore in the truth of the statements 
they made to me and other members. The board claimed that all inequities in 
the society resulted directly from the consent decree. Much against my will, 
{ had become a spokesman for a group of members in the society. I immediately 
set about to do what I could to remedy these inequities, and believing the board 
I directed my attention to try to change certain provisions of the consent decree 
which I then understood to be at fault. When I discovered that the fault lay 
not in the consent decree but in the bad faith of the board, I quit the Lengsfelder 
committee and refused any further part in its negotiations. 

I should like to point out also that a perusal of the minutes of the meeting 
dated September 21, 1951, together with the exhibits hereinafter referred to, 
will reveal that the members attending that meeting voted unanimously to have 
the minutes sent to all members of ASCAP, but that this resolution was de- 
liberately flouted by the board. Such minutes will also indicate that other mem- 
bers at the meeting criticized the management. 

I should also like to state that after the Lengsfelder committee had been created, 
the board of directors immediately began to influence various members of the 
Lengsfelder committee. The composer of ‘‘Lucky’”’ who prior to sitting on the 
committee had been one of the most outspoken critics of the board, began receiv- 
ing some $40,000 in royalties, which was far in excess of the royalties he received 
in previous years. Needless to say, he has since become one of the board’s most 
outspoken apologists. I would like to add to the correspondence submitted by 
ASCAP: A copy of my letter dated November 16, 1951, exhibit 87, asking that 
the minutes of the meeting be sent out; an answer from the president dated 
November 26, 1951, exhibit 88; a copy of a letter from the Lengsfelder committee 
dated February 14, 1952 to the writers board of directors, exhibit 89, and an 
answer of ASCAP dated March 18, 1952, exhibit 90. 

Subsequently, I have tried on many occasions to arrange for meetings between 
the board and some of the important dissidents. These attempts have always 
failed through the high-hat attitude of the board. I submit in evidence some of 
the correspondence as, for instance, two formulas dated May 7, 1954, as exhibits 
91 and 92, which I handed to Mr. Herman Starr, a director of ASCAP upon his 
request, and copies of letters dated January 14, 1957, as exhibit 93, and February 
5, 1957, as exhibit 94, both to Mr. Cunningham, president of the society. 

I am submitting as requested by the committee, the following: 

(a) List of 384 songs which I brought into the society, as exhibit 95 (177). 

(b) Letter dated August 4, 1955 from Geoffrey O’ Hara, a former board mem- 
ber, addressed to me, as exhibit 96 (88). 

(ec) Letter dated July 23, 1955 from the late Irvin R. Gwirtz. addressed to me, 
as exhibit 97 (95). 

(d) Letter dated August 4, 1955, from Ludwig Musie Publishing Co. addressed 
to me, as exhibit 98. 

(e) Twenty-six letters from April 29, 1948, to January 31, 1957, as exhibits 99 
to 125 inclusive (166). 

I have worked hard and diligently for many years to advance the interests of all 
members of the society without in the slightest degree seeking any personal ad- 
vantage. I have sacrificed my business interests and spent considerable time, 
energy, and money in my efforts to improve the conditions in ASCAP. It is my 
sincere hope, God willing, with the help of Congress and the Department of 
Justice, that the present intolerable conditions in ASCAP will be abolished and 
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new policies incorporated in the society which will honorably, fairly, and equitably 


treat all members without discrimination. 


Hans J. LENGSFELDER. 


Sworn to before me this 24th day of March 1958. 


Minna Wirxorr, Notary Public. 
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Exuisit No. 83 


Mr. STaNLEY ADAMS, 
President, ASCAP, 
New York, N.Y. 


Marcu 16, 1956 


Dear STANLEY: You will doubtless recall that at our meeting a few months 
ago I made the informal suggestion that a complaint committee be set up, in our 
society, which should function until such time, when a truly democratic election 


system will be adopted. 


I gather from various trade paper articles that my suggestion seems to have 


grown into ideas which are contrary to my intentions. 


Through extensive cor- 


respondence I know that my views on this subject are shared by a large number 
of members. Therefore, I would like you to submit my suggestion officially to 
the board and have it entered into the minutes of the respective meeting: 

I propose that a complaint committee be established, consisting of 2 writer 
and 2 publisher members (not board members), who are familiar with the com- 
plicated distribution system of ASCAP. This committee shall act in an advisory 
capacity to any member who registers a grievance and wishes to avail himself 
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of this service. The committee shall, if desired, represent the member before the 
classification committee, the appeals committee and at arbitration. The com- 
plaint committee’s members shall sit in on all meetings of the board and classifica- 
tion committee without the right to vote, simply as observers to keep abreast 
with the involved and often not publicized rulings, passed by the board. 

It is hoped that the board will seriously study oa put into effect this proposal. 
Such action would definitely lessen the bitterness felt by so many members. 

I believe it will be of real interest to the board to learn that a great number of 
important writers and experienced publishers, including some seasoned: attorneys 
have consulted with me in recent years to find out about. the intricate and involved 
methods of distribution, which was and is beyond their comprehensiom My 
experience with those members indicated the need for a committee such as pro- 
posed above. 

Sincerely, 
H. J. LENGSFELDER. 


Exuisit No. 84 


AMERICAN Society or Composers, AUTHORS AND PUBLISHERS, 
New York, N. Y., April 3, 1956. 
Mr. Hans J. LENGSFELDER, 
Scarsdale, N. Y. 


Dear Hans: In accordance with your request, I presented your letter of March 
16th to the board of directors at its last meeting. 

As you know, the distribution system is constantly under review notwithstanding 
your notion that your suggestion seems to have grown into ideas which are con- 
trary to your intentions. 

During my term as president, I have constantly invited and encouraged mem- 
bers of the society to get in touch with this office about any distribution problems 
that may not be clear to them. 

The 24 elected members of the board of directors have the responsibility of 
representing the entire membership in a controversy with any individual member. 
In such a controversy, the articles of association permit the individual to select 
his own representative to appear before the classification committee, the appeals 
committee and the panel. As a matter of fact, at this very time, you have been 
designated by one of the society’s publisher members as that publisher’s member 
of the panel. 

Under all the circumstances, the board instructed me to advise you that it 
disapproved the proposal contained in your letter of March 16th. 


Sincerely yours, 
StanLeX Apams, President. 


Exuisit No. 85 
FEBRUARY 12, 1957. 
Mr. HerMAn FINKELSTEIN, 
ASCAP, New York 22, N. Y. 

Dear Mr. FINKELSTEIN: I received the circular No. 6964 with the ruling that 
will deal with improper manipulations of certain members. I wold like to state 
first that I am elated about any attempt to stamp out practices that deprive the 
majority of honest members of income. While I am in full agreement with the 
principles of the steps taken, I would like to go on record with some reservations: 

1. I feel that an important committee sch as the one set up shold be elected 
by the membership on a basis of one vote for each member. I do not think it 
fair that again the same members that control the board, the election of the 
board of appeals, and two-thirds of the arbitration panel will be the sole ‘udges 
Whether or not a member shold be tried. The board always uses the argument 
that the larger interests should control the vote; in this instance, the argument is 
not valid. I wonder who will try a board member, if such a member should 
violate this rule. Perhaps you know, that there were such cases in the past that 
warranted an investigation. 

2. I find the phrase ‘‘in the hearing which shall be relatively informal,’ in view 
of my past experience, very disturbing. This is an indication that no accurate 
minutes will be kept of such proceedings. You probably recall a recent arbitra- 
tion case in which you took the position that hearings should be “informal’’ and 
therefore no proper minutes should be kept. Since the procedures in the new 
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ruling deal with penalties up to expulsion of a member, I do feel that there should 
be no chance for vague proceedings, loopholes or chicaneries. 

3. In view of the fact that our society has barred the papers from meetings and 
has frowned upon members who have given information to the press, is it not 
strange that these rulings were made available to the press weeks before the 
membership was notified? Just as a matter of principle, I feel that the rule should 
go into effect at the date when the members received the ruling and not when the 
board adopted it. 

I would also like to ask a few question: Would a publisher member be respon- 
sible for the actions of his employees, contact men, etc. or could a big firm simply 
claim that violation of the rule was done by an employee on his own? 

What would the situation be if a movie firm would submit wrong cue sheets 
of feature or TV pictures? Could a publishing firm which is a subsidiary of the 
film firm (over which ASCAP has no jurisdiction) place the responsibility upon 
the movie firm? 

The same question needs an answer when it comes to publishing firms that 
are owned by stations or affiliated with stations. In this case, the publishing 
firm could shift the responsibility to the station, over which ASCAP has no 
jurisdiction. 

Could this ruling be applied to members who practice payola (direct or indirect) 
to obtain performances? 

Needless to say, I have no personal interest in this matter since I do not engage 
in practices as described in the ruling. On the contrary, as you know, perform- 
ances of mine were omitted from programs. In closing, I would like to applaud 
the way the impartial panel is selected. Might I suggest that this very same 
procedure be applied to the selection of the arbitration panel in the last step of 
the grievance machinery within ASCAP? 

Sincerely yours, 
H. J. LENGSFELDER, 


Exuisit No. 86 
May 24, 1957. 
Mr. Pau, CUNNINGHAM, 
President, ASCAP, 
New York, N. Y. 


Dear Paut: In reference to the proposed amendments of certain provisions of 
the articles of association as set forth in your letter of May 10, 1957, I wish to 
submit for your consideration the following objections to such proposed amend- 
ments: 

Re: Proposed amendment to article XIV—section 4. 

1. The provision that the complaint committee ‘‘may at any time initiate an 
inquiry into any alleged violation of the articles of association” is unreasonable 
and unfair. The usual practice in all associations is to have a complaint signed and 
filed by a member against another member, setting forth specifically what the 
complaint consists of, so that the accused member may have full opportunity to 
know what he is charged with and defend himself. The indiscriminate authority 
of the complaint committee, before any complaint is filed, to initiate an inquiry 
into an alleged violation of the articles of association where no complaint has been 
filed and where no one has claimed that any violation in fact took place, is un- 
reasonable and contrary to law. In other words, under this amendment the com- 
plaint committee acts as a sort of “district attorney,’’ which is contrary to the 
spirit of the articles of association. 

2. The provision in said amendment providing that upon notification, any 
member is required to appear before the committee and answer all pertinent ques- 
tions asked of him and furnish any and all relevant information sought by the 
committee in connection with any complaint or inquiry, and upon the failure or 
refusal of such member to appear before the committee or furnish such relevant 
information, deeming such member to have acted in a manner derogatory to the 
welfare of and prejudicial to the society and subject to disciplinary proceedings 
therefore, is likewise unreasonable and contrary to law. A member can be com- 
pelled to defend himself before any charge against him is made and before he has 
had an opportunity to cross-examine witnesses in behalf of the complaint com- 
mittee. This is contrary to elementary principles of law. No person, under the 
law, is compelled to defend himself unless there is at least a prima facie case 
established against him. 

3. In order to protect the rights of all members, the amendment should pro- 
vide that accurate and complete stenographic minutes of all hearings against a 
member for any alleged violation of the articles of association or of any resolu- 
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tion that has been passed, should be taken and a copy of the transcript furnished 
to the accused member. 

4. The panel should be empowered to determine not only whether there has 
been any violation of the articles of association or any resolution, but also to 
determine the reasonableness and validity of the resolution. Under the present 
proposed amendment, a member would incur the risk of being penalized for ob- 
jecting to an unreasonable or invalid resolution or taking steps to have such 
resolution judicially declared invalid. 

5. The proposed amendment should provide that before any investigation is 
made of any acts of any member, a complaint must be duly signed and filed against 
such member, and a copy served on the accused member. The amendment should 
also specifically provide that it shall not be considered a violation of the articles 
of association or of any resolution if the accused member acts in good faith in 
challenging the validity or fairness of any resolution of the society or of the board 
of directors, or attempting to correct his classification as erroneous, or to amend 
the articles of association, or to assert any legal or equitable rights which he 
may have as a member. 

It is my suggestion that the foregoing objections should be considered by mem- 
bers before they are requested to vote on the proposed amendments. I believe 
that these suggestions should be sent to the members for their consideration. 
It is apparent that under the present weighted voting system, the voting of 
the membership will be futile, in view of the large number of votes unreasonably 
held by the power trust. 

You will be doing a good turn to the membership by using your influence in 
advocating an amendment to the articles of association so as to provide that no 
member can have more than 10 votes. 

A list of the members of the association and their post office addresses has not 
been sent to the members for many years. I believe it advisable that such a list 
should be sent to all members so that any member who desires to communicate 
with all the other members pertaining to the welfare of the society or as to any 
proposed amendments to the articles of association, will be in a position to do so. 

Cordially, 
H. J. LENGSFELDER. 





Exuisir No. 87 


ScARSDALE, N. Y., November 16, 1951. 
Mr. Orro HarBacu, 
President, ASCAP, 
New York, N. Y. 

Dear Ortro: At the conclusion of the ‘“Lengsfelder meeting,’’ you informed 
me that the decision of mailing the minutes of the above to the writer members 
would be left to my discretion. 

I realize that the board would prefer that certain portions of the speeches 
would not be sent to the members, however I have received correspondence from 
out-of-town members inquiring as to what transpired. There can be no doubt 
in anyone’s mind, that they possess the right to be fully informed. 

I therefore suggest that “the highlights of the meeting’’ as marked by me in the 
minutes be mailed to the members as quickly as possible. 

In the event that you have any objections to forwarding a shortened version 
of the minutes, I would be in favor of mailing the entire meeting’s minutes, 
rather than leave the members uninformed. 

Cordially yours, 
H. J. LENGSFELDER. 





Exursir No. 88 


AMERICAN Society OF COMPOSERS, AUTHORS, AND PUBLISHERS, 
New York, N. Y., November 26, 1951. 
Mr. Hans LENGSFELDER, 
Scarsdale, N. Y. 


Dear Mr. LENGSFELDER: In answer to your recent note regarding the minutes 
of the open meeting of November 20, 1951, I promised the members it would be 
submitted to the board of directors for their approval or veto. 

Sincerely yours. 


Orro A. Harsacu, President. 
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Exuipit No. 89 


THE LENGSFELDER COMMITTEE, 
February 14, 1952. 
Writers’ Boarp or Directors, ASCP 
New York, N. Y. 

GENTLEMEN: According to the amended consent judgment entered in the United 
States district court for the southern district on March 14, 1950, article IV, 
section 1 of our bylaws were amended: ‘‘That the board of directors shall give 
representation to writer members and publisher members with different partic- 
ipations in the society’s revenue distribution.” 

Our committee is shocked to learn that the board has taken no steps to comply 
with this democratic stipulation. It was the board which has again and again 
blamed the consent decree and the Justice Department for all the unpopular 
features of the present distribution plan; but it has ignored to put into effect a 
feature which is considered by the majority of our members the minimum standard 
of fair government. Our committee feels that thus the consent decree has been 
violated with regard to a most important point. 

We therefore request that immediate steps be taken to assure the members in 
classes below point 100 of proper representation on the board. Through an in- 
credulously unfair distribution plan (not through lack of performances) most of 
these members numbering more than 1,700, have not only lost the greater part 
of their income but also their voting power. Therefore the Langsfelder Committee 
proposes the following: 

At the next election of the writer’s board of directors 3 seats shall be kept vacant 
for 3 members of classes below 100 points. 

A nominating committee consisting of writers from groups below 100 points 
and appointed by the president shall nominate 6 writer members (of which 2 
shall be standard writers). If any 30 members from these groups request in writ- 
ing the candidacy of a member, his name shall be mailed to all writer members 
in the below-100-point classes, and the members shall vote for 3 candidates (2 
popular and 1 standard). 

Out of all nominated candidates 3 writers (2 popular and 1 standard) who 
receive the most votes shall be considered elected to serve with the other 9 writer 
members (7 popular and 2 standard) on the board of directors. 

Since elections are imminent we hope that the writer’s board of directors will 
come to a decision at its very next meeting and notify us of same immediately 
thereafter. 

Very truly yours, 

THe LENGSFELDER COMMITTEE. 


x 
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Exuisit No. 90 


AMERICAN Society oF ComMposEeRS, AUTHORS AND PUBLISHERS, 
New York, N. Y., March 18, 1952. 
Mr. H. J. LENGSFELDER, 
Scarsdale, N. Y. 


Dear Mr. LENGsFELDER: The writers classification committee referred to the 
board of directors your letter of February 14, 1952, which purports to come from 
the ‘‘Lengsfelder Committee,’ and which, in our opinion, deals with a subject in 
which the so-called ‘“‘Lengsfelder Committee’”’ has no jurisdiction. I shall there- 
fore treat it as a letter from you individually and will forward copies of this reply 
to all members of the committee which I appointed at the general membership 
meeting held on September 20, 1951. 

Your letter refers to representation of members on the society’s board of 
directors. Since your letter does not accurately set forth the provisions of the 
consent decree and the articles of association, I call your attention to the exact 
wording of article XIII, subdivision (A) of the consent decree which directs the 
society to provide in its articles of association (the underlined portion was not 
included in your letter): 

“That the members of the board of directors shall be elected by a membership 
vote in which all author, composer and publisher members shall have the right 
to vote for their respective representatives to serve on the board of directors. 
Due weight may be given to the classification of the member within ASCAP in 
determining the number of votes each member may cast for the election of direc- 
tors. Elections for the entire membership of the board of directors shall take 
place annually or every 2 years. The board of directors shall, as far as practicable, 
give representation to writer members and publisher members with different par- 
ticipations in ASCAP’s revenue distributions;”’ 

This is carried over into article IV, section 1 of the articles of association. 

Your letter, of course, refers to writer members of the board. As vou know, 
and as we have reported to the membership, members of the board of directors 
are in the following classifications in the sustained performance fund: Two mem- 
bers are in the top 500 point group (1,000 to 1,500 points); three members of the 
board are in the bottom 500 point group; seven members are in the intermediate 
group (500 to 950 points). 

I think this does give representation to writer members with different parti- 
cipations in the society’s revenue distribution. 

The articles of association prescribe classes for revenue distribution which 
should be taken into consideration in naming members of the writers nominating 
committee. This committee must consist of six writers selected one each from six 
groups based upon their respective participation in the society’s domestic royalties 
during the previous calendar year. In arriving at this grouping, the maximum 
amount of such royalties received by any writer member is the base and such 
amount is divided by six. 

Using this as a test, of representation of different participations, no member of 
the board of directors is in the top two-sixths; one is in the third sixth; one is in 
the fourth sixth; six are in the fifth sixth; and four are in the bottom sixth. 

Thus, on any basis, the writer members of the board are a representative group. 
I may point out that candidates in all groups were nominated, though they failed 
of election to the board. Among the members of the society who were nominated 
by the writers nominating committee, but who failed of election in 1951 were 8 
members in the 100 point class or lower; 11 members between 100 and 500, and 
4 above 500 points. 

As I said before, on any basis, the board of directors gives representation to 
writer members of different participations in the society’s revenue distributions, 
and certainly that is done as far as is practicable. 

Notwithstanding your statement regarding elections of members of the board 
this year, such elections will not be held until the year 1953. However, if it is your 
desire to change the existing articles of association, I suggest that you comply 
with the provisions of article XXI of the articles of association relating to 
amendments. 

Treating your letter as a proposal to amend the articles of association, your 
proposal was disapproved by the board. 

Cordially yours. 


Orro A. Harsacu, President. 
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Exursit No. 91 


Scarspa.e, N. Y., May 7, 1954. 


Suggested is a fairer voting system for publisher and writer members through 
which—in proportion—the interest of the higher income brackets will still be 
protected. 

For instance: Publishers receiving yearly from $900,000 upwards elect 3 
members. Publishers receiving yearly from $500,000 to $900,000 elect 3 members. 
Publishers receiving yearly from $20,000 to $50,000 elect 3 members. Publishers 
receiving yearly under $20,000 elect 3 members. 

A similar breakdown—of course with different figures—to be used for writer 
members. 

Each group should vote for its candidates by one vote to each member. Thus 
the old complaint will be eliminated, that even lower income class members on 
the board are being sent there only by the ‘‘many vote carrying”? members of the 
top classes, and that therefore these members are subject to pressure by these 
few constituents or colleagues on the board. 


H. J. LENGSFELDER. 


Exurisit No. 92 
May 7, 1954. 


CHANGES IN LOGGING, SUBMITTED BV H. J. LENGSFELDER 


An effort should be made to obtain as many full-time log sheets as possible from 
local stations throughout the country. Since most of these stations submit pro- 
grams to BMI free of charge, a small discount to them should enable ASCAP to 
receive copies. 

These programs should be handled by a program committee to be formed. 
The programs should be separated according to States, and then divided into three 
groups of stations according to their fees paid to ASCAP. 

The program committee shall meet regularly and draw (if necessary blindfolded) 
from each of the groups in each State a certain amount of programs. 

The performances found on the drawn programs shall then be multiplied by 
the amount of stations in the respective group and State. 

Network performances should be logged as now, but credited only with the 
pro rata amounts as paid by the networks (today about 21 percent). 

The results will be as fair as we possibly can come with any survey. Even if 
some program directors should try to send slanted performance figures it will be 
immaterial, because only a fraction of programs will be chosen. 

This system will practically eliminate “ Payola’’ since no member will know in 
advance which station or program will be chosen. 

Unlike in our present system by which royalties for certain network perform- 
ances, known to some members, are kept unjustly high, bribes will become un- 
profitable. 

The present system of tape recorded sampling is not fair and not practical. 

1. These tape recordings are being made by employees of ASCAP. 

2. Station and time has to be known in advance. 

3. Many selections cannot be identified by our employees. 

4. If conducted on the large basis that would be necessary to be fair, it would 
be too costly. 


Exuisit No. 93 


JANUARY 14, 1957. 
Mr. Pau, CUNNINGHAM, 


President, ASCAP, New York, New York. 


Dear Pau: When I visited with you the day after the last general meeting, 
Dick Murray reproached me for not having offered any constructive plans which 
could possibly improve the present workings of ASCAP. coe Mr. Murray is 
not aware of the many suggestions, plans, and formulas which I have submitted in 
the past. The board’s response to my suggestions has been most discouraging. 

However, because of the seriousness of the situation into which ASCAP is 
moving, I will once again attempt to induce those members who are working with 
me to appoint a small committee to meet with the entire board (writers and 
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publishers). This committee will be prepared to present specific changes in the 
present distribution, logging, and election systems. Before approaching my 
group on such a meeting, I would have to receive assurances from you that: 

The board members would enter into this meeting in a frame of mind that is 
conditioned to make basic changes for the benefit of all members. This meeting 
would be limited to factual, objective, and impersonal discussion. 

Everyone in our society agrees that the board, in overestimating its power, had 
to accept some severe reversals—such as the BMI showdown and the 1950 amend- 
ed consent decree. 

I believe that the situation today is even more serious. As far back as Decem- 
ber 7, 1955, I wrote the following to Mr. Herman Starr: 

“In my opinion the situation in our society has grown to such proportions, 
that aside from any government action, a congressional investigation is just a 
matter of time.” 

When I see you upon your return, we can discuss this matter in greater detail. 

Sincerely yours, 
H. J. LENGSFELDER. 





Exuipsir No. 94 
Fepruary 5, 1957. 
Mr. Paut CuNNINGHAM, 
ASCAP, New York 22, N. Y. 

Dear Pau: After our last conversation at your office, I have reported to our 
committee your request to put in writing our suggestions regarding the change to 
a fairer system within ASCAP in preference to a meeting with the board. I also 
mentioned that you requested from me the list of all members who have indicated 
their support to me in writing. 

I regret that our committee, at its last meeting, has voted against the procedure 
suggested by you. The committee members voiced their surprise that I would 
even submit such a proposal in view of my frustrating experiences in the past. 
I do not know whether you are aware of the fact that I have submitted many 
written proposals in the past which never once produced any results. I could 
not honestly report to the committee that there was any willingness on the part 
of the board to meet under conditions outlined in my letter of January 14. 

Recently, the President of the United States commented, in effect, that good 
statesmanship means meeting not with the people with whom you agree, but with 
those with whom you disagree. I do not know whether our directors are inter- 
ested, but I should think that for the welfare of ASCAP, they might be wise to 
accept the President’s maxim. 

As for the list of members, I am sorry that I cannot oblige you, because I have 
personally pledged to these members that “this information will not be made 
available to the administration of ASCAP”’ as per the enclosed blank card cir- 
culated among the membership. You will understand that only a subpoena by 
a government agency would compel me to reveal the information in my possession. 

Sincerely yours, 


H. J. LENGSFELDER. 
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PLACE 
STAMP 
HERE 








H. J. LENGSFELDER 
27 MONTROSE ROAD 


SCARSDALE, N. Y. 


THIS INFORMATION WILL NOT BE MADE AVAILABLE TO THE ADMINISTRATION 
F A 


Please check the answers in the following: 


I am a writer member [] publisher member [J ye q_] m ic 
I am dissatisfied with the present method of distribution yed_| nof | 
I am in favor of your logging system yes] no[_| 
I am in favor of a change in the election system 


I am in favor of your taking steps to obtain the right to examine yes|_ | no [J] 
ASCAP's books yes|_] no CI 


I am in favor of equal crediting for all theme songs yes] _] - cI 
I wish to be kept informed of future developments yes] _] no CI 


I will volunteer time if necessary towards our goal 
Name 


Address 
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List of works of Hans Le 
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sfelder. Pseudonym: Harry Lenk, Hans Felder, Wolfgang 


Ronegg,' Hans Siegfried Lentis,' Johannes Heider, Thomas Koeck, Giinther Brehm. 


Author-Com poser 








No. Title Year Author Composer Publisher 
1 | Abbazia______- 1936 | H. Lengsfelder L. Maerker... ---- Robitschek, 
and Tisch. jenna. 
2 | Actung Grossaufnahme...| 1936 |-.--- are ‘eo and | Doblinger, Vienna. | 
it. Weiss. 
Pi be cen baci ccaddicln 1933 | E. Walter and H. | Lesso Valerio------ Standard, Berlin. 
Lengsfelder. 
4 | Alle Frauen sind voller |_...--. 
Wuensche.? 
5 | Alles ist nicht wahr 3___-_|_._.._-- 
6 ——- Fraeulein Kun- 1932 | H. Lengsfelder....| Willy Rosen. .---- Akla, Berlin. 
unde. 
7 | At Chiquita’s cafe........| 1941 Harry Lenk, and | Mart Fryberg.-.-- Colonial Music 
Edwin Drake. Pub. Co. 
8 | Auf der Welt ist leider 
Viel Zuviel Verboten.‘ 
S | Bee aee*..............-- 
10 | Baby, geht’s Dir gut? 2__- 
11 | Baby watch for me___._..| 1944 Harry Lenk-__- E. Love Cooper...| Tempo Music. 
12 | Ballade vom abgeschnit- 
tenen Kopf.’ 
13 | Barbershop Quartett,The_| 1944 Harry Lenk.--. Ervin Drake and | Mutual Music 
Paul McGrane. Pub. Co. 
14 | Bei einem Blumenstand..| 1935 | H. 8. Lentis__..._- Bruno Uher-.----- ony 
jenna. 
15 | Beim Schwanenwirt ist | 1941 H. Lengsfelder =| ____- Gdtk.... Colonial Music 
Tanz. and Harold M. Pub. Co. 
Kirchstein. 
16 | Beim Tee im trauten 
Heim.‘ 
17 | Bin ich ein Mandl? Bin 
ich ein Weibl? ¢ 
18 | Blacksmith Song, The....| 1941 | H.Lenkand |__-.- Wess xe Do. 
Ervin Drake. 
19 | Bitte peer mich auf| 1935 | Wolfgang Ronegg-_| O. Geitner_.___.- Doblinger, Vienna. 
russisch. 
20 | Bleib mir treu (Time | 1932 | Harry Lenk-.......| H. Nicholls. ..-_-- Lawrence Wright. 
alone will tell). 
21 | Boogie Woogie Hotel,The.| 1944 | H. Lenk_.-.--_--- E. Love Cooper | Rytvoc Music 
and Larry Fotin. Puh. Co. 
22 | Budapest, Budapest---_-- 1933 |H. Lengsfelder---_- Kar] Koenig--...-- City, Leipzig. 
23 | Canzone Tirolese (Italian 
version of Der Steirer- 
anzug). 
RL, Sa ee CD Bie DD iitccnsnaiae L. K. Maerker. Manuscript. 
25 | Darf ich Ihnen was em- 
pfehlen? 4 
26 | Darling for you.........-- 1936 | H. 8. Lentis.......] --.-.. Cesta J Revue manu- 
script. 
27 | Das ist das Gassenjungen 
Lied.’ 
28 | Das ist schon immer so_.-| 1936 ...d0........-...-| Steff Winters......| Astoria, Vienna. 
29 | Das Glueck kommt auch 1933 | H. Felder.-....... Harry Woods Lawrence Wright. 
zu Dir. and G. Brown. 
30 | Das Kreuz an der Fichte._| 1941 | H. Lengsfelder....; H. M. Kirch- Colonial Music 
stein. Pub. Co. 
31 oe Lied vom Junggesel- 
en. 
32 | Das Ministerium ist be- | 1937 | H. Lengfselder L. K. Maerker.-..| Doblinger, 
leidigt (Comedy). and 8. Tisch. Vienna. 
33 | Das Photoalbum.-.--.-.-...- 1935 | H. Lengsfelder, [a Robitschek, 
8. Tisch, B. Vienna. 
Uher and Gold- 
berg. 
34 | Das sang der Grosspapa..| 1933 | H. Lengsfelder...-| Harry Ralton..-.-- Bobotan, Berlin . 
35 | Das schoenste auf Erden i eee ee iactebwned K. Keonig and (film). 
ist Walzermusik. I. Stelibski. 
36 | Das sind die Mysterien 
in den Ministerien.* 
37 | Der Franz ist ein Trom- ee haces lic cv ephatil pitas conden ceudna Continental Pub 
peter. 
38 | Der Old Shatterhand 2 
39 | Der Scherenschleifer-.--.-. 1941 H. Lengsfelder....| K. Koenig and Colonial Music 
and H. M. I. Stelibski. Pub. Co. 
Kirchstein. 
40 | Der schiefe Hut (Com-| 1936 | H. Lengsfelder L. K. Kaerker....| Europaton, 
edy). and 8S. Tisch. Vienna. 
41 | Der Steireranzug.® 


See footnotes at end of table, p. 705. 
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List of works of Hans Len y ery Pseudonym: Harry Lenk, Hans Felder, Wolfgang 
Renegg,' Hans Siegfried Lentis,' Johannes Heider, Thomas K oeck, Giinther Brehm. 
Author-Composer—Continued 











No. Title Year Author Composer Publisher 
42 | Der Wurstmaxe (The-| 1931 Harry Lenk.....-. M. Simons... Lawrence Wright. 
peanut vendor) Rumba. 
43 | Des Fischers Téchterlein 1941 H. Lengsfelder-_-_._|....................| Continental Pub. 
Co. 
44 | Die erste Liebe...........| 1936 | H. 8, Lentis.....-- G. Heinrich-- Astoria, Vienna. 
45 | Die Familie 5 
46 | Die Frau, die Gefuehl 
hat. 
47 | Die Grete uebt den gan- 1935 | Johannes Heider |.....do.............| Akla, Berlin. 
zen Tag Klavier. and Peter 
Igelhoff. 
48 | Die Leute sagen man soll 1935 -| -H. Lengsfelder, ain--4O..25.-.<00s0-) Rebiteshek, 
raffiniert sein. Tisch, and Vienna. 
Kramer. 
49 | Die Liebe hat mir ploetz- 
lich den Kopf verdreht * 
50 | Die Nacht sinkt hernie- | 1935 | H. Heider_......-- Chopin. _.........| City Verlag, 
der film (“‘Der Kosak Leipzig. 
und Die Nachtigall’’). 
51 | Die Postkutsche._.___..-- 1941 | H. Lengsfelder _....do0_............}| Colonial Music 
and H. M. Pub. Co. 
Kirchstein. 
52 | Die schoenste Sommer- | 1935 | H. L. Lentis and ou « eieaessorrsatlsities mous. 
nacht. E. Nussbaum. 
53 | Die Sex appeals_ - 1933 | H. Lengsfelder....| Rudolf Nelson_._. City Lok Leipzig. 
54 | Die Sonja vom U ral(Ever | 1932 | Hans Felder and .do_ .| Lawrence Wright 
since I kissed her on the Franz Stein- 
Volga). inger. 
55 | Die Vogelscheuche_ - __.. 1936 | H. Lengsfelder sage .....--| Revue manuscript. 
and Tisch. 
56 | Diese Kinder.* 
57 | Diese Vaeter.* 
57 | Dort wo im Tal Die alte | 1941 H. Lengsfelder ....d0_.......s...] Colonial Music 
Miihle geht. and Pub. Co, 
Kirchstein. 
59 | Drahthaar Foxl.? 
60 | Drauf los, Kameraden 1935 | Johannes Heider {|___.. do _| Doblinger, Vienna. 
(film “ein junger herr and Max 
aus Oxford’’). Niederberger. 
61 | Droben auf der Alm | 1932 | Hans Felderand |____. do___.........| Lawrence Wright. 
(Yodle-o-dle). Arthur LeClerq. 
42 | Du bist die Frau_-_....... 1932 | H. Lengsfelder Gi. aie Radio manuscript. 
and I. Guttman. | 
63 | Du, du bist mein ganzes 


H. Nicholls. 


1931 Hans Felderand |____. eS oe cee ae Lawrence Wright. 
Leben. 


64 | Du erinnerst mich an | 1933 | H. Lengsfelder....| K. Koenig and (Film). 
meine letzte Braut. | I, Stelibski. 
65 | Durch die blaue Nacht.? | ae 
#6 | Du sagst mir so leicht | 1937 | Guenther Brehm |__...do______..___- Europaton, 
adieu (Non 6 la verita). Marf and | Vienna, 
Mascheroni. 
67 | Eagles of America_.......].......- Harry Lenk and EO. «~ttebiada Manuscript. 
| Ervin Drake. 
68 | Ein Ausflug mit dir (film 1935 M. Neiderberger |_.._. Sik eds Doblinger, Vienna. 
“Ein Junger Herr Aus and J. Heider. 
Oxford’). 
69 | Ein Bier muss her.__..__- | 1941 H. Lengsfelder -. stages. <csukend Continental Pub. 


70 | Ein bischen Zaertlichkeit.5 "| 
71 | Ein Gentleman ist kein 

Beruf fuer mich. 
72 | Ein kleine Reisebekannt 








schaft.5 

73 | Ein kleiner Einbruch in 
ein menschenleeres 
Herz.* 

74 | Ein kleines Haus am 





1933 H. Lengsfelder Beboton, Berlin. 





Rand der Grosstadt. and E. Glan. 

75 | Ein kleines Kompliment.* 

76 | Ein kuss der muss aus 1933 H. Lengsfelder....| Rudolf Nelson_...| City, Leipzig. 
Spanien sein. 

77 | Ein Kuss mit den Lippen | bscabbuideradese Ait ...........} DoblingWr, Vienn 
nicht mit dem Herzen 
gekuesst.* 

78 | Ein Kuss vor dem Kaser- | 1941 H. Lengsfelder | Rudolf Nelson....| Colonial Music. 
nentor. and H. M. | 

Kirchstein. 


79 | Ein letztes Mal (Too 1933 | H. Lengsfelder .do.. el City, Leipzig. 
many tears). and Harry | 
' Warren. 





See footnotes at end of table, p. 705. 
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List of works of Hans Lengsfelder. Pseudonym: Harry Lenk, Hans Felder, Wolfgang | 
Ronegg,' Hans Siegfried Lentis,' Johannes Heider, Thomas Koeck, Giinther Brehm. 


























Author-Composer—Continued 
Jcctmeapatlt teagan eee mas (ee SS Saas Soeeik Hn 
No. Title Year | Author Composer Publisher 
80 | Ein Schnaps, ein Grog_...| 1933 H. Lengsfelder__..| Dr. R. Sachs__....| City, Leipzig. 
81 | Ein spanisches Lied (On 1932 | H. Felder, 8. |__._.do_............| Lawrence Wright. 
a little balcony in roe Te LeSoir, 
Spain). and R. Doll. : 
82 | Eine Behoerde gegen die | | ' 
Behoerden.? ' 
83 | Eine Leberwurst uniein | 1933 H. Lengsfelder - - Johan Strauss_....| City, Leipzig. 
__ | _ Mass Bier. 
84 | Einerseite! Andrerseite! 4. | 
85 | oo zwei drei. . . los 1934 Hans Lengsfelder - | 
(Revue). 
104 | Erinnerst Du Dich 6____-- 
105 | Es blueht ein Rosen-| 1933 | H. Lengsfelder__..| Karl Mayer_......| Drei Masken 
strauch. | Berlin. 
106 | Es gibt keine Liebe fuer _....-.| J. Heider, Erich | Oeics ..| Akla, Berlin. 
ewige Zeiten. | Plessow, and 
| Otto Geitner. 
107 | Es gibt tausende Frauen..|_______| Otto Geitmer and |_.-..do_.._-..----- Wiener Metropol 
H. Lengsfelder. | Verlag, Vienna. 
108 | Es ist nicht fiir lang - - - --- 1941 H. Lengsfelder ....do...........-.| Colonial Music. 
and H. M. ' 
Kirchstein. i 
109 | Eskann nicht immer alles | } 
wie am Schnuerchen | 
gehn.’ 
110 | Es lebt der Karpfen im | 1941 H. Lengsfelder ..-..do.............| Colonial Music. 
See. | = H. M. i 
| | | ‘irchstein. 
111 | Es muss ein alter Walzer | 1936 | Thomas Koeck----|----- ee 
sein. | Vienna. 
112 | Essollein Geheimnissein | 1933 | H. Lengsfelder do.... | Standard, Berlin. 
| (It shall be a secret | | and R. Prinz, | 
| _ still). and E. Wills. | 
113 | Etwas fuer Sie__.___- 1933 H. Lengsfelder_...| R. Nelson_----- City, Leipzig. 
114 | Family is always around, |_______ H. J. Lengsfelder..| Maria Grever ---. <td Music, 
| The. an es 
115 | Farmer’s serenade, The...| 1943 | H. Lenk, E. GB cas cstinut | Colonial Music. | 
Drake, and H. | 
Grant. ' 
116 | Flowergirl of Miraflores, |_______. | Harry Lenk-._---- Maria Grever ----- nee Music, 
| The (Ay que bueno). | } N. Y. i 
117 | Fraiilein, Sie sind suess..._| 1935 | W. Ronegg--- L. K. Maerker_._.| Doblinger, Vienna. | 
118 | Fuer ein bisschen Sonne | 1931 Harry Lenk.._....| H. Nicholls_......| Lawrence Wright. 
| (Bathing in the Sun- | | 
shine). } ‘ 
119 | Gnaedige Frau, Sie sind | 1936 | Johannes Heider_.| Otto Geitner __-... Beek, 
| direkt zum Verlieben. | Vienna. i 
120 | Good bye, Good bye.--..| 1933 | H. Lengsfelder....| K. Koenig and (Film). 
, I. Stelibski : 
| } | . SUCLDSKL. 
121 | Greetings-__...-- .------| 1941 | Harry Lenk, H. |----- do-_..-......--| Colonial Music. 
| M. Kirechstein, 
| | and Bea Smith. | 
122 | Gruess’ mich nicht..---.-| 1935 H. 8. Lentis = do__.......-...}| Robitschek, 
| | ‘Trummler, and | Vienna. 
| | Cesoli. | 
123 | Gut Holz-Rheinlinder | 1941 | H. Lengsfelder.--.-|.....do_...........| Continental Pub. 
124 | Habtacht, Schlagerkom- | 1935 
| men Potpourri. | 
125 | Halli-Hallo...............| 1942 | H. Lenk, E. laa a Recedbaetanen Colonial Music 
Drake, and |; Pub. 
| Harold Grant. | | 
126 | Hallo-Halli-Hallo...___- -| 1941 | H. Lengsfelder = |_....do__--. sees] un as 
and H. M. 
| | Kirchstein. | 
127 | Hallo, recht viel Vergnue- | 1936 | H. 8. Lentis......| R. Harald_....-..| Robitschek, 
gen. | ienna. 
SS ee eae 1936 | H. aeeenlee Muaeks:.. - cxiccsi-< <a] Repcoeen, 
| and Tisch. | ienna. 
129 | Hayfoot-Strawfoot___- -- -| 1942 rune; &. 2}. waus OO détanene te Tempo Music. 
| Drake, and | 
| | | Paul McGrane. | ; ; 
130 | Heimweh kennt keinerso | 1935 | J. Heider___..-.- E. Ingrisch.....-... Robitschek, 
| gut wie Du Musikant. | Vienna. 
1 131 | Here we are again__......| 1942 | H. Lenk, E. .----d0........-...| (Manuscript.) 
1 ! | Drake, and 
Paul McGrane. | 
| See footnotes at end of table, p. 705. 
i 
i 
i) 
i 
| 
| 
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133 
134 
135 
136 
137 


139 


164 
165 


166 | 


167 


168 


169 | 


170 | 


185 





186 | 


187 


188 
189 


190 | 


191 


192 | 


193 


See footnotes at end of table, p. 705. 


Title 


Herr Doktor, ach Herr 
Doktor (Song of happi- 
ness). 


Herr Hauptmann, Herr 
Leutnant. 


Heute braucht mein Herz 


nur ein Zigeunerlied. 
Himmel! noch einmal, bin 
ich verliebt.’ 
Hm, hm, hm, sollte das 
die Liebe sein? § 
Hochzeitswalzer ?_____._- 


Hochzeitsreise (Musical 
comedy) (also Film). 
163 Hoechste Eisenbahn 
Revue. 


Holzhacker-Polka _ - 
Hoopskirt Waltzer - 


Hiihnerhof-W alzer 





Humoreske (Eine kleine | 


Fruehlingsweise). 
I serenade a silhouette 


Ich bin die Carmen von 
Wildwest.? 

Ich bin ein armer Musi- 
kant (Der Strassenmu- 
sikant). 

Ich bin ein flotter Stu- 
dent. 

Ich bin ja so bescheiden 5_ 


Ich bin unter dem Saturn | 


geboren.5 
Ich bleibe stets bei Dir 
Ich brauche Liebe (film) 


Ich denk an Dich 


Ich denk an Dich Made- 
leine.® 


Ich denk an Dich so gern.) 


Ich hab’ eine 
Frau heut entdeckt.t 
Ich hab einen gelben 

Kanari. 


reizende | 


Ich hab ja nichts g’ sagt_- 


Ich hab so komische 


Traeume (Pardon, Par- 


don). 
Ich habe so viel Liebe ? 
Ich haette nie gedacht 


Ich kenn ein Tango Lied 


Ich kann einer Frau nicht 
lange boese sein.‘ 

Ich mécht ein lustiger 
Schiffer sein. 

Ich moecht mit Dir allein 

Ich schwoere nur auf 
Liese (Film: Leutnant 
Bobby). 


Ich war einmal verliebt | 


in Wien. 


| 
| 


Ich weiss Du kommst nie | 


wieder. 
Ifa man answers hang up 


Immer frech und immer 
keck.5 


Year 


1932 


1932 
1935 


1937 


1936 


1935 


1941 
1941 


1941 
1933 


1942 


1941 


1941 


1932 
1936 


1935 


1932 


1935 


1935 


1933 


1936 


1941 
1933 
1935 
1932 


1933 
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-*seudonym: Harry Lenk, Hans Felder, Wolfgang 
Ronegg,' Hans Siegfried Lentis,’ Johannes Heider, Thomas Koeck, Gtinther Brehm. 
Author-Composer—Continued 


Author 


Hans Felder, 8. 
Klein, J. Le- 
Soir, and R. 
Doll. 

H. Lengsfelder - - - - 


Thomas Koeck.__. 


H. Lengsfelder 
and 8. Tisch. 

Hi. Lengsfelder 
and V. Hol- 
lander. 


H. Lengsfelder .._.|_._- 


H. Lengsfelder 
and H. M. 
Kirchstein. 

Mw iabaw 

H. Lengsfelder. . 


H. Lenk, Erwin 
Drake, and C. 
Balaban. 


| H. Lengsfelder 


and H. M. 
Kirchstein. 
do. 


H. Lengsfelder 
H. Lengsfelder 
and Tisch. 
Thomas Koeck. 


H. Lengsfelder - ._. 


Johannes Heider 


H. Lengsfelder- 


Hi. Lengsfelder 
and Alex Stone. 

J. Heider, and 
Willibald 
Friedrich. 


H. Lengsfelder 


do : 

H. Heider, 
Schmidt, and 

Gentner. 


| Hans Felder 


Il. Lengsfelder. 


Harry Lenk, Paul 
McGrane, and 
Ervin Drake. 


Composer 


F Ingrish 


B. Reisfeld____- | 


Jim Cowler- ---- . 


(newly composed 
by H. Krips). 
Carlo de Fries__- 


MOE lot ceeeee 


ci 
A. Dvorak -. 


do 


| do 


do 





I. Guttmann_._. 
L. Maerker- 





L. Schmidseder 


I. Guttmann. 


Peter Igelhoff. 
L. K. Maerker-- 


do. 


do 


do 


Johann Strauss_._- 
do 


H. Nicholls. 
| E. Plessow.- 


do 





| 


Publisher 


Lawrence Wright. 


City, Leipzig. 


Robitschek, 
Vienna. 


Edition Bristol, 
Vienna. 

Europaton, 

Revue manuscript. 


Colonial Music. 
Do. 


Do. 
N. Simrock, 
Leipzig. 
Manuscript. 


Colonial Music. 


Do. 


Radio manuscript. 


| Doblinger, Vienna. 


Robitschek, 
Vienna. 


Radio manuscript. 


City, Leipzig. 


Revue manuscript. 


City, Leipzig. 


Robitschek, 
Vienna. 


Continental Pub. 


| City, Leipzig. 


Sirius V., Vienna. 


Lawrence Wright. 


Standard, Berlin. 








| 
i 
H 
i 
i 
i 
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: 














| (My sunny Monterey) | 


See footnotes at end of table, p. 705. 

















i 
List of works of Hans Lengsfelder. Pseudonym: Harry Lenk, Hans Felder, Wolfgang 
Ronegg,! Hans Siegfried Lentis,! Johannes Heider, Thomas Koeck, Gtinther Brehm. 
Author-Composer—Continued 
| 
No. Title Year Author Composer Publisher 
194 | Immer nur Du (Faith- | 1931 Harry Lenk, E. Plessow....._.- Lawrence Wright. 
fully yours). Brockman, 
Lyman, and 
Snyder. 
195 | Immer schoen langsam...| 1933 | H. Lengsfelder__--| C. Kreutzer City, Leipzig. i 
196 | Im aan sind wir alle | 1936 | Johannes Heider..|_____ Be. ___...| Robitschek. 
per 
197 | In case of an air raid_-. 1942 | H. Lenk, Erwin |_____do.........-.-- Colonial Music. 
Drake, and 
Harold Grant. 
198 | In der brasserie von St. a sich nibadins ekebUlos 7 
; _ Cloud.3 
199 | In der kieinen Taverne...}; 1933 | H. Lengsfelder and 7 iat Sterbini, Berlin. 
A. Costabile. 
200 | In Seneschau ?____ i cig Mineehaeece Ed 8 Lec ak wed 
201 | In Madeira beim Wein_..} 1935 | H. Lengsfelder Carlo de Fries..... Kalman, Buda- 
and Tisch. | pest. 
202 | In meinem Staedtchen 1932 H. Lengsfelder ‘ _..-| Sterbini, Berlin. 
daheim. and W. Boch- 
mann. 
203 | In Shanghai-__----- 1933 | H. Lengsfelder..--| Willy Rosen Western, Koeln, 
204 | Ja, das koennt bei uns ‘ Sileiaat GE ise asin rats 
nicht passieren.‘ 
205 | Ja, wenn die gute Freun- rite $—det eR sos caida eke ee be 
din nicht waer.§ ; 
206 | Johanna’s Lieb und Leid_} 1941 H. Lengsfelder Willy Rosen. .-.-. Colonial Music. 
and H. M. | 
Kirchstein. j 
207 | Juvivallera, die Polizei mnt 
ist da. 
208 | Keinmool (Jewish ver- 1941 H. Lenk, H. M. Willy Rosen......}| Colonial Music. 
sion) Kirchstein, and : 
Bea Smith. 
209 | Kennen Sie den Leh- 1941 | H. Lengsfelder le atteti, 2 Do. 
mann? and H. M. | 
Kirchstein. | 
210 | 225 Kennen Sie Wien?.___| 1934 H. Lengsfelder..--|. _. do.............}| (Revue.) 
226 | Kikeriki (Let’s all sing 1933 tvdsanke Tolchard Evans... ity, Leipzig. 
like the birdies sing). 
227 | Kinder ich pfeif auf die 1932 Bert Reisfeld, Bi a oo : Do. 
Sorgen (Whistling Tolchard Evans, | 
| waltz). and R. Con- i 
| nelly. ' 
228 | Klapperstorch—Polka 1941 H. Lengsfelder - - se a Continental Pub. 
229 | Komm sei mein Tango 1933 | H. Lengsfelder, | ce (Film.) 
Kavalier. | K. Koenig, and 
I. Stelibski. 
230 | Kraehdorf (Wenn man in 1936 | Johannes Heider_-.} Peter Igelhoff-_- Robitschek, 
Kraehdorf). Vienna. 
231-253 | Kuess mich im Mai__. 1935 Wolfgang Ronegg - do Revue manuscript. 
254 | Landlord—Oh, landlord _-| 1941 H. Lenk, E ae LET OES: Colonial Music. 
| | Drake, and | 
| Harold Grant 
255 | Laughter Polka. .-| 1945 | Harry Lenk..-..-- se Cleff Music Co. 
256 | Leider bist Du reizend *- -| 
257 | Leider ist meistensein | | 
Vorgaenger da. 
258 | Ludwig * Ludwig.........| 1941 H. Lengsfelder a Colonial Music. 
and H. M. 
Kirchstein. 
259 | L’uomo e cavaliere_____--} 
260 | Miidel zeig mir ob Du | 1941 | H. Lengsfelder 1D ns hte Do. 
singen kannst. and H. M. 
Kirchstein. 
261 | Man sagt so leicht ich | 1935 | Wolfgang Ronegg.| Kurt Feckl......-- Doblinger, Vienna. 
lieb Dich wan). | 
262 | Marta__._._-- | 1932 Harry Lenk | M. Simons........| Lawrence Wright. 
263 | Maruschka.-- | 1935 | H. Lengsfelder, Bae se Musik Verlag, 
| | | Tisch,andE. | Vienna. 
| | Goldberg. | 
264 | Mein kleiner Tom auf | 
| dem Ozean.’ | } 
265 | Mein Schatz vom | 1933 | H. Lengsfelder....| Dr. R. Sachs.....- City, Leipzig. 
Tegernsce. | 
266 | Mein schoenes Fraeulein,| 1936 | Thomas Koeck | .do Sangean Robitschek, 
ich spreche nicht span- | | and Leon Gruh- | Vienna. 
| ish (Les mois que j | berg. 
| adore.) | | | 
267 | Mein Senanes Sanssouci 1932 Hans Felder._....| Horatio Nicholls..| Lawrence Wright. | 








POLICIES OF ASCAP 


701 
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Author-Composer—Continued 














No. | Title 
| 

268 | Mein Stammlokal ist 
das Automatenbueffet.‘ 

269 | Mickey Mouse’ _.......-- 

270 | Mister Charly (French 
version No. 274 below). 

271 | Mit dem Peng u dem 
Radiradibum (Tom 
Thumb’s drum). 

72 | Moment, Moment; ich 
bin doch verliebt.’ 

273 | Mondnacht in Abbazia-_- 

274 | Mr. Charly blaest so 
herrlich Saxophon. 

SUB: § DEM son nce vccocnsiinns- 

276 | Na, Herr Mayer wie 
geht es? 

277 | Noer vi skiljas (Swedish 
version of ‘‘Sag beim 
Abschied leise Servus’’ 

278 | Nur freundlich sein.‘ 

279 | Nur Fruehling muss es 
sein (My _bluebird’s 
back again). 

280 | Oh, Don José (Mama 
Inez). 

208 |- OR Soneihs.....505ic40s-- 

282 | Oh, pfui, was dachten 
Sie? (Ce n’est pas ce 
que vous croyez). 

283 | Oh Rosmarie, ich lieb 
Dich.? 

2&4 | Okay, Rumba..-.--..------ 

285 | Old County Hall_-.-..---- 

286 | Onkel Ewald kommt aus 
dem Spreewald (That’s 
what I like about you). 

287 | Oublie les mots d’amour 
(French version of “‘Sag 
beim Abschied leise 
Servus). 

288 | Parrot from San Do- 
mingo, The. 

289 | Perdido. -.-.--- asain 

290 | Perdido (new version)... 

291 | Perchie menti Cherie 
(Italian version of 
Warum luegst Du 
Cherie). 

292 | Pound your table Polka... 

Be) BOM ds 5 de cccecudauiass 

294 | Private Joe’s Furlough - -- 

295 | Puli Muli (film) ‘“‘Noc- 
turno.”’ 

296 | Put a light in your win- 
dow. 

297 | Rain comes down from 
my window, The. 

298 | Red Moon of the Carib- 
bees. 

299 | Rosmarie—Revue Op- 
erette (German ver- 
sion), | 





See footnotes at end of table, p. 705. 


1931 


1932 
1932 


1932 
1943 


1932 


1942 
1944 


1941 


1941 


1941 


1935 
1942 


1943 
1941 








| Hans Felder - 


Author 


Composer 


French lyrics by 
ve Chasse- 


is. 
Hans Felder and 
Leslie Sarony. 


H. Lengsfelder 
and Lesso 
Valerio. 

Johannes Heider. - 


Hi. Lengsfelder 
and H. M. 
Kirchstein. 

Hans Felder, 

W. Bochmann, 
E. Schubert, 
and E. Gold- 
berg. 


Harry Lenk. 


ree 
ee 


a eat 
Harry Lenk and 
Harold Grant. 
Harry Lenk 





Harry Lenk, Paul 
McGrane, and 
Ervin Drake. 

Harry Lenk and 
— Drake. 

do.... 


sila ee 
Harry Lenk, 

M. Kirchstein, 

and Bea Smith. 
H. Lengsfelder 

and H. M. 

Kirchstein. 
Wolfgang Ronegg - 


Harry Lenk, Er- 
vin Drake, and 
Paul Abraham. 

Harry Lenk and 
Harold Grant. 

Harry Lenk and 
Ervin Drake. 


| Otto Harbach and 
Oscar Hammer: | 


stein, IT. 


Horatio Nicholls - - 


Hans Robinger--_.- 


Onis Cs «bbe 


Cliff Friend_-- 


Eliseo Grenet.- --- 


Horatio Nicholls. - 
Lionel Cazaux.- - .- 


Lionel Cazaux-.--.. 
a | See 


Horatio Nicholls --. 


Juan Tizol.-_-.-..-- 


ratitincntisaiiie 


D. Zattes.......- 
Ne oRiadbitebeas 


Kurt Feekl._.- 


@e.... 


~ @Mkicen . 


José Sabre and 
Marroquin. 

Rudolf Friml and 
Stothart. 


Publisher 


Doblinger, Vienna. 
Edition Fortin, 
Paris. 


Lawrence Wright. 


Standard, Berlin. 


Robitschek, 
Vienna. 
Colonial Music. 


Wiener Musik 
Verlag. 


Reuter & Reuter, 
Stockholm. 


Lawrence Wright. 
Do. 
Do. 
Campbell Con- 


nelly, Paris. 


Do. 
Colonial Music, 


Lawrence Wright. 


Edition Victoria, 
Paris. 


Tempo Music. 
Do. 


Colonial Music. 
Do. 


Do. 


Doblinger, Vienna. 


Colonial Music. 


Do. 


Peer Inter. Corp. 
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306 | 


307 
308 


309 
310 


311 





313 | 


314 | 


315 


316 
317 


332 


a 
Title 


Ruf mich an blondes Baby 
(Pardon me pretty 
Baby). | 

Russian Polka 


Sag beim Abschied leise 


Servus. | 
| Schade Du warst nie 


al- | 
lein. | 


| Schaukle Kleines Schau- 


kel-pferd. 

Schlager Olympiade Pot- 
pourri. 

Schmetterlings Hochzeit 
(The Wedding of the | 
garden insects). | 

Schoen ist Lilly, Shimmy | 

Schoenes kleines Vis-a-vis 
(Lovely little silhou- 
ette). | 

Schuhbaender 2 


Scissorsgrinder, The___-_-| 


Servus (English version of |_ 


Sag beim Abschied leise 
Seivus. | 
Sie, Fraeulein Marie 
(Two laughing blue | 
eves). 
Sie haben Recht! Auch | 
dieser Beruf der | 
schlecht .¢ | 
Sie Johann—Comedy | 


ist 


Sie seh’n mich 
ueberhaupt nicht an, 
Madame.’ | 

Sie, Sie, Sie! 4. | 


Snezenky 


So benimmt 
_ nicht.5 
Sola non sie per me_- 


man 


So long to all our memo- |. 


ries. 
Spiel mir ein Liebeslied ___| 


Stop me 


Susie on the sewing ma- 
chine. | 


Tag und Nacht (Day by 
Day). 


| Tausend Gruesse, tausend 


Kuesse (By the fireside). 


There’s a big blue cloud__| 
| 


Tiroler Hut_. 


Totem, Tom Tom 2 

Tropical cocktail of love 
(Noche en flor) 

Troppo bella mia bambina 
(Italian version of 256). 

Try not to forget _-- 


Typewriter Polka 


heute |- 


sich |- 


Year 


1931 | 





| 
1933 | 
| 


1937 


1933 


1942 


1932 


1932 


| Harry Lenk and 





*seudonym: Harry Lenk, Hans Felder, Wolfgang 
Ronegg,' Hans Siegfried Lentis,! Johannes Heider, Thomas Koeck, Giinther Brehm. 
Author-Composer—Continued 


Author 


Harry Lenk 


Harry Lenk and 


L. K. Marker. 


Johannes Heider _- 


H. Lengsfelder __ __} 


H. J. Lengsfelder 
and O. Geitner. 


Hans Felder 


H. Lengsfelder _- 
Hans Felder and 
Noel Gay. 


Harold Grant. 
J. Heider, Harry 


Composer 


Vincent Rose_. 


.--do 

Peter Kreuder 

H. Railton. 
do 


Leslie Sarony 


| A. J. Biron 


Hilm, and Peter | 


Kreuder. 
H. Lengsfelder 


H. Lengsfelder 
and Siegfried 
Tisch. 


Hi. Lengsfelder 
and H. M. 
Kirchstein. 


H. Lengsfelder 
H. J. Lengsfelder 
Harry Lenk, H. 


Leon, and L. 
Towers. 


| Harry Lenk, 


Ervin Drake, 
and T. Dimi- 
triades, 
Harry Lenk, 
Ervin Drake, 


| George Torke__- 


| 


and C. Balaban. | 


| Harry Lenk...... 


H. Lengsfelder_- 
R. Noble, and 
J. Campbell. 


| H. Lenk, E. 


1936 


1941 


1941 


1945 


See footnotes at end of table, p. 705. 


H. 


Drake, and 


Paul McGrane. 
| H. 8. Lentis and 


K. Harold. 
H. Lenk, E. 
Drake. 


Lenk, E. 
Drake, and 


Paul McGrane. 


Harry Lenk... 


| 


| Ernesto 


do 


Md 


Paul Weiss and 
Fritz Kramer, 


i Paul W eiss and 


Fritz Kramer. 


H. Ralton- 
Maria Grever 


do 


do 


do 


H. Nicholls 


do 


do.. 


do 


do 


Harry Lenk 


Lecuona. 





"A, 3 Wien... ...4 


Publisher 


Lawrence Wright. 


| Continental Publ. 


Edit. Meisel. 
Berlin. 
Sterbini, Berlin. 


Wiener Metropol, 
Verlag, Vienna. 
Doblinger, Vienna. 


| Lawrence Wright. 


Scala, Vienna. 
Lawrence Wright, 


Colonial Music. 


Dix Ltd., London. 


Western, Koeln. 


Manuscripts— 
only Nos, 77 
and 268 Pub. 
Doblinger, 
Vienna. 


Colonial Music. 


Sterbini, Novara, 
Italy. 

Portilla Music, 
N. Y. 

Lawrence Wright. 


Colonial Music. 


Manuscript. 


Lawrence Wright. 


City, Leipzig. 
Manuscript. 


Robitschek, 
Vienna. 


E. B. Marks. 


Broadcast Music, 


Ine. 


Cleff Musie Co. 








gang 
ehm. 


ight. 


-ubl, 


in, 


pol, 
ina, 
enna. 


ight. 


ight. 


ic, 


don. 


tht. 


sic, 
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No. 





333 
334 
335 
336 


337 


338 
339 


340 
341 
342 
343 
344 
345 


346 


347 


349 
350 


351 
352 


353 


354 
355 
356 
357 


358 


359 
360 


361 
362 


363 


Title 


Und dann ist alles vorbei 
(What’s going to hap- 
pen to me). 

Und das Ganze, das sind 
Sie * 

Und das Ganze heisst 
Liebe. 

Unser lieber guter Kapi- 
taen.? 

Vi er Vemor otte Dage 
(Norwegian version of 
“Sag beim Abschied, 
etc.”’) 

Viola? 


Viasti Sdar—Pochod - . ..- 


Von Axel bis Cherie—Pot- 
pourri, Schlager Revue. 

Von Paris bis Brasilien 7 

Vor dem Kuss noch rasch 
einen Kuss (Kiss by 
kiss). 

Waltzing on the Kalama- 
z00. 


Warum eine Frau ver- 
liebt ist. 

Warum luegst Du Cherie? 

Warum luegst Du Cherie? 
Comedy. 


Warum nennt man die 
Frau das schwache Ge- 
schlecht? § 

Warum schleicht sich der 
Bua. 

Warum schmecken ver- 
botens Fruechte so gut § 

Warum schwaermt die 
Rosmarie (When the 
guards are on parade). 

Was braucht man um 
verliebt zu sein? (film 
“Tanzmusik’’), 

Was hat denn die Mutter 
im Kochtopf drin? 


Was hat der Paul blos 
mit der Paula ge- 
macht (Sailing on the 
Robert E. Lee) 

Was muss ein 
koennen.® 

Was tut der 
nicht. 


Diener 


Mensch 


Was waere dann?$_______- 
Wenn der Kuckuck ruft__. 


Wenn der Trompeter 
kommt vom Garderegi- 
ment (When the band 
goes marching by). 

Wenn die Kadetten nicht 
so bunte Récke hitten. 


Wenn ich Dich verlier 
(film ‘‘ Der Kosak und 
Die Nachtigall’’.) 

Wenn ich ein blondes 
Maede!l seh. 

Wenn ich ein Weinderl 
seh. 


Wenn ich von Dir geh’, 
weine nicht. 
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Pseudonym: rhe Lenk, Hans Felder, Wolfgang 


entis,! Johannes Heider, 


Year 


1932 


1935 


1937 


1932 


1941 


1935 


1937 


1941 


1931 


1936 


1941 


1932 


1933 


1941 


1932 


1941 


1935 


1936 
1936 


1936 





See footnotes at end of table, p. 705. 


24463—58 





46 








Author 


Hans Felder. -...-_- 


H. Lengsfelder ..-- 


H. Lengsfelder 
and H. M. 
Kirchstein. 


Hans Felder. .----. 


H. Lenk, E. 
Drake, M. Fry- 
berg, and H. 
Grant. 

H. 8. Lentis_.... 


H. Lengsfelder 
and Siegfried | 
Tisch. 


H. Lengsfelder - 


Hans Felder-.__-.. 
, TEs. ccecen 


H. Lengsfelder 
and H. M 
Kirchstein. 


| L. K. Maerker 


homas Koeck, Gtinther Brehm. 


Composer 


H. Nicholis_....-- 


E. Goldberg......- 


Carlo de Fries__- 


H. Nicholls.....-.- 


M. Niederberger -. 


H. Lenk, E. West, |__-- 


J. M. Caffrey, 
and D. Ringle. 


Hans Felder - _-- 


H. Lengsfelder 
and H. M. 
Kirchstein. 

Harry Lenk... .. 


H. Lengsfelder 
and H. M, 
Kirchstein. 

J. Heider and 
Schmidt Gent- 
ner. 


pi ikinalid-vsinresht 


sabi aad 





Fc Bs awcnss 
H. Lengsfelder, 


Robinger. 
H. 8S. Lentis.... 





Tisch, and | 


| L. K. Maerker--.- 











Publisher 


Lawrence Wright. 


Robitschek, 
Vienna. 


Skandinavisk og 
Borups. 


Colonial Music. 
Doblinger, 
Vienna. 


Lawrence Wright. 


Colonial Music. 


.| Rosavoelgi, 


Budapest. 


-| Doblinger, 


Vienna. 


| Continental. 


Lawrence Wright. 
Doblinger, Vienna. 
Colonial Pub. 


Lawrence Wright. 


Do. 
Colonial Music. 


Lawrence Wright. 


Colonial Music. 
Slrius Verl., 


Robitschek, Vi- 
enna. 

Robitschek, 
Vienna. 


Doblinger, Vienna, 
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No | Title Year 

364 | Wenn in Herbst die letz- 
ten Rosen bluehn. 

365 | Wenn in blauer Nacht 1932 
(Maria my own). 

366 | Wenn in Sizilien der 1936 
Fruehling beginnt. | 

367 | Wenn man einem Mann | , 
den kelinen Finger | 
reicht.$ 

368 | Wenn man sich einst | 1937 
nach Jahren durch Zu- | 
fall sieht. 

369 | Wenn’s nach mir geht, 
fuhre ich zu den Tuer- 
ken.5 

370 | Wer weise ob Du fuer | 1932 
mich die Richtige bist | 
(Kiss me goodnight). | 

371 | Wer weiss wozu es gut ist? | 1936 
(film “‘ Romanze’’). 

372 | Wer weiss Warum?.------ | 1932 

| 
| 

373 | We’re quits, we’re splits.._| 1944 

| 

374 | When the Hurdy-Gurdy | 1941 
plays. | 

375 | Wie ein Liebspaar auf & 
einer Ansichtskarte.* 

376 | Wings of the nation--_---_. | 1941 

j 

877 | Wir schlagen ein, Pot-| 1933 
pourri. 

378 | Wir sind Reiter (film) | 1935 
(“Der Kosak Und Die | 
Nachtigall’’). 

379 | Wishing well, The___.-_--| 1942 
380 | Woimmer man auch den | 1932 
Jony sah (He played 
the ukulele as the ship 

went down). 

381 | Yodel Polka. ...........-- 1945 

382 | You darling you......---- 1942 

383 | Zeig mir Deine Kravette® . 

384 1932 


Haende (With all my 


Zwei kleine weisse 
love and kisses). | 





See footnotes at end of table, p. 705. 





| H. Lengsfelder | 


| Johannes Heider __ 


Author Composer 


Thomas Koeck.-.-|........- 


Harry Lenk...__.. Erensto Lecuona.. 
H. Lengsfelder L. Maerker - . .. 
and Tisch. 


H. Lengsfelder 
and Tisch. 


L. Maerker. .....- 


Harry Lenk, 
Archie Gottler, 
and H.Nicholls. 

Guenther Brehm--}__ 


Pics ss 


aD nntiivcdsateieh 

H. Lengsfelder 
and Lesso- | 
Valerio. 

Harry Lenk, 
Ervin Drake, 
and Paul 
McGrane. 

Harry Lenk, H. 
M. Kirchstein, 
and Bea Smith. 


do. 


do 


..do 


H. M. Kirchen- 
stein. 
H. Lengsfelder _.. | 


and Schmidt 
Gentner. 
Harry Lenk, 
Ervin Drake, 
and Paul. 
Abraham. 
Hans Felder 


Arthur LeClerq... 


Harry Lenk..___-- bias cian 
Harry Lenk, _si|$sge---- ths. waist tad 
Ervin Drake, 
and Harold 
Grant. 


Hans Felder and 
A. Gottler. 





—— Fe 

Publisher ¥ 

' 

Robitschek, f 
Vienna. 

Lawrence Wright. e 

Robitschek, ¥ 

Vienna, i 

% 

as 

Do. F 


Lawrence Wright. 


| Europaton, 
Vienna. 
City, Leipzig. 


Tempo Music. 


Colonial Music. 


Campbell and . 
Conelly, Paris. 


Cleff Music Co. 
Colonial Music. 


Lawrence Wright. 

















meppree 
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1 Joint pseudonym of Hans Lengsfelder (ASCAP) and Dr. 8, Tisch (PRS). 











Title Year Author Composer Publisher 

2 “‘Rosmarie’”’ neree eee ah cama Otto Harbach, Rudolf Friml and 

ette German version (No. Oskar Ham- Stothart. 

5 merstein IT, 
Hans Lengs- 
felder and Sieg- 
fried Tisch. 
3“Das Ministerium ist be- | 1937 | Hans Lengsfelder | L. K. Maerker....| Doblinger, Vienna. 

leidigt’’ Comedy with and Siegfried 

music in 5 scenes (No 32). Tisch, 

4 “Sie Johann!’’—Comedy 1937 | Hans Lengsfelder | Paul Weiss and Manuscripts ex- 
with music in 3 acts. (No. and Siegfried and Fritz cept Nos. 77 
314.) Tisch. Kramer. and 268 pub- 

lished by Dob- 
linger, Vienna, 

5 “Hochzeitsreise’ Musical | 1936 |_..-. OS oat oad Carlo de Fries_...- Europaton, Vi- 
comedy in 3 acts (also enna. 
film). (No. 138.) 

6 “Der schiefe Hut’? Comedy | 1936 |_.---. BO ited = item gute L. K. Maerker... Do. 


with music in 3 acts. (No. 
40.) 
7“Achtung Grossaufnahme’’| 1936 | H. Lengsfelder F. Spielman and | Doblinger, Vienna. 


musical play. (No. 2.) and 8. Tisch. St. Weisz. 

&®&“Warum luegst Du,|} 1937 | Hans Lengsfelder | L. K. Maerker... Do. 
Cherie’?—Comedy with and Siegfried 
musie in 3 acts. (No. 346.) Tisch. 


Exursit No. 96 
Grorrrey O’Hara, 
Pawling, N. Y., August 4th., 1956. 

Dear Hans: Thanks for calling me a few nights ago. I have given this 
subject a great deal of thought, mostly while driving along from one of my ASCAP 
dates to another. My. thought has always been “what best can I do?” ‘Where 
can I be of most good?” ete. I am continually doing right now what I have done, 
without pay, for 40 years, i. e. tell clubs about ASCAP, the Copyright Law, the 
injustices, ete. 

One confession I must make: I am just not able to properly understand the 
intricate mathematics which enter into our classification system. I get lost 
somewhere down the line before the explanation has gone very far. I am very 
greatly of the opinion that your committee should rightly be composed of those 
writers (and there are quite some) who have majored in mathematics. For you 
must of course realise that our opposition, great powerful interests, have on their 
staff not only the best legal brains that money can buy but they also have efficiency 
engineers who know all the intricacies of ‘‘bookkeeping.’’ This makes a nice 
connection with the IBM company. 

My time to do what I can do, in the way I can do it, is not come yet. I feel 
that I am going to do something, but the time hasn’t arrived. 

Every effort, I have made this far, the gang has run out on me. Now, let me 
place the blame right where it belongs. It is I. Make no mistake about that. 
Ask Irwin Rowan what our executive-secretary did the last time I was away for 
a length of time? This really was the pay-off. 

am essentially a front man. I can get out and talk about it. But when I get 
into the mathematical intricacies of what it is all about, then I only dissipate my 
enthusiasm for the general principles involved. 

I enclose something for your perusal. If you already have a copy of this letter, 
just send it back. But I think for many reasons you ought to have what Mills 
wrote 5 years ago. I think you must have seen it, but I am taking no chances 
on your not having seen it. Let me know. 

I find just the plain struggle of living, out here, and my trips here and there, 
makes it impossible for me to attend meetings in New York. It just can’t be 
done. Maybe in the fall, it will be different. I hope so. But not now. 

Pardon the length of this letter. You are inundated with letters. 

Best wishes and sincerely yours. 

GEOFF. 











: 
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Exursit No. 97 
Irvin R. Gwrrtz, 
Hollywood 38, Calif., July 23, 1956. 
Mr. H. J. LENGSFELDER, 
Scarsdale, N. Y. 


a ov LENGSFELDER: Your letter was received, carefully read and deserving 
of a reply. 

Viking Music Corp., of which I am the principal stockholder, has been a 
publisher member of ASCAP for over 13 years. I, as a writer, have been a 
member of ASCAP for 2 years. 

I have made many trips to the board with complaints about the distribution 
of moneys received by ASCAP and have been given hearings that were so farcical, 
they would make the German war trials ludicrous by comparison. 

A bit of my background: I was head of Musicraft Records from 1942 to 1945 
and of Diamond Records from 1946 to 1947. Qur masters eventually became 
Capital Records and Mercury Records. I have been in music for more than 
15 years, having recorded 31 of the top record stars of the industry. During 
that time I did not record but one of my own songs although I have better than 
70 = my own copyrights and Viking owns many times that number of published 
works. 

I have received absolutely nothing from ASCAP for better than 3 years now 
and no amount of fussing has done even the slightest bit of good. The last time 
I appeared before the board, I was given oral encouragement by men I know 
personally but was told they would take my appeal under advisement. Even a 
child can write the answer to their manner in which they came to their conclu- 
sions * * * and of course, their conclusions that all was as it should be. 

Until the board is composed of men who have nothing to lose by being fair and 
making distribution of the money received * * * until the men on the board are 
not men who may get a lesser share if proper distribution of the money is made * * * 
your fight is going to really be almost impossible. 

Their methods of distribution as outlined by you is merely one of the things 
which is so wrong in the operation of ASCAP. I am very familiar with ASCAP. 
I too, have facts and figures. I would be (and can be) very helpful in your 
fight if you need my help. I thoroughly believe the governmental agencies do 
not wish to sponsor the inequities which presently exist. However, one thing is 
certain * * * unless ASCAP is prevented from using the money earned by 
ASCAP to fight its own members * * * the tools you have to work with will 
surely prove inadequate, unless you acquire enough of us to help you to the 
extent of making an appearance in Washington if necessary, and then contributing 
to the engaging of legal assistance there if necessary, and assembling facts such 
as is readily available for your fight * * * plus all the help you need even un- 
foreseen at the moment, your fight may prove as fruitless as all the others which 
preceded it. 

Your analysis of seniority is not too good since even that brings nothing to 
many of the members of ASCAP. I can very easily show that many publishers 
who have seniority earn nothing until they get together (in one way or another) 
with the members of the board * * * and then suddenly their seniority seems to 
be doing some good. Amazing, isn’t it? 

There is no question that full-time logging would do a lot of good. But, 
more important, is the fact that the men in the top seats must not be there for 
all time without an election by all of the members. This must be taken care 
of first * * * so that the men running ASCAP will know that they must take 
care of the wishes of the majority of the membership rather than be guided by 
the few who year after year get nearly all of the money distributed. 

When you eliminate the ‘“‘Payola,” which can definitely be done with your plan, 
you will practically correct 50 percent of all the ills presently existent. Setting 
up committees in each State as you suggest, for the logging of all stations with 
the kind of men who will only be concerned with bringing in correct logging, 
will bring in more money to ASCAP as well as give to younger members an 
opportunity to earn according to his work and talents. Keep one thing in 
mind: ASCAP was created for the writers and publishers who owned works 
which were being dealt with unfairly. At that time many of those members 
were as new as the ones for whom you are fighting today. At that time the men 
running ASCAP did something for the honest efforts of its writer and pub- 
lisher members. At that time they were concerned with growth as an organiza- 
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tion of its members, for its members and by its members. Now it is concerned 
with only its smallest amount of members. Why? 
Be sure to call on me if you need me. 
Cordially yours, 
I. R. Gwirtz. 


Exnipit No. 98 


Lupwie Music PusiisHine Co., 
Cleveland, Ohio, August 4, 1956. 
H. J. LENGSFELDER, 
Scarsdale, N. Y. 


Dear Mr. LENGSFELDER: We have read your recent letter and admire your 
having enough backbone to fight the inequities in ASCAP. 

After trying several times to get our rating changed, since having become a 
member of ASCAP in 1936, with our catalog more than quadrupled, and getting 
nowhere, we resigned 90 days prior to January 1, 1955. However, Mr. Finkel. 
stein explained we are still under ASCAP, that is, our catalog prior to January 
1, 1955, until their contracts with radio run out January 1, 1958, and TV, Jan- 
uary 1, 1957, so I do not know whether we can give you any help. Under 
their cockeyed contract you can resign in 90 days, we found out, but you’re 
not out. Our new catalog is now in SESAC and all of our catalog will be by Jan- 
uary 1, 1958, thank goodness. We stayed in this ASCAP society for the few 
big guys much too long. 

Wishing you lots of success, but they are tough to fight since they have the 
money to hire the best lawyers. 

Very sincerely, 
Lupwia Music PuBLIsHING Co., 
Cart F. Lupwie, President. 





Exursir No. 99 
Re Foreign royalties. JANUARY 31, 1957. 
Mr. Ricuarp F. Murray, 
ASCAP, New York 22, N. Y. 

Dear Dick: In answer to your letter of December 20, 1956, I would appreciate 
it if you would drop the generalities such as that my royalties ‘‘were computed 
on exactly the same basis as for all members’ and give me the clear answer which 
I have been seeking for many months. 

I would like to know what was and is the basis of the foreign distribution. 
According to the bylaws, I am entitled to such information and the correspond- 
ence shows clearly that you do not wish to reveal the basis on which the distribu- 
tions have been made. 

With respect to motion picture royalties in Germany, I must again refer you 
to the list of works which I submitted many a time and which years ago was 
finally mimeographed by the society in a 14-page catalog. However, to relieve 
the society of going through all the works, I would like to refer to the numbers 
35, 50 (from the film ‘‘Der Kosak und Die Nachtigall,’’ with Jarmila Novotna, 
etc.); 68 (from the film ‘‘Ein Junger Herr Aus Oxford’’); 120; 175; 189 (from the 
film ‘‘Leutnant Bobby,” with Gustaf. Froehlich) ; 261 (from the film ‘‘Nocturno’’) ; 
277; 287; 295; 302 (from the film ‘‘Burgtheater,’’ with Werner Kraus, Willi Forst) ; 
311; 337; 351 (from the film ‘‘Tanzmusik,” with Hans Moser, etc.) ; 360 (from the 
film ‘“‘Der Kosak und Die Nachtigall,’’ with Jarmila Novotna) ; 371 (from the film 
“Romanze”’ with Christel Mardayn); and 378 (from the film ‘‘Der Kosak und 
Die Nachtigall,’’ with Jarmila Novotna). 

I hope that this information will result in a quick settlement of this matter. 

Sincerely yours, 
H. J. LENGSFELDER. 








t 
' 
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Exuisit No. 100 


AMERICAN Society or CoMposeRS, AUTHORS, AND PUBLISHERS, 
New York, N. Y., December 20, 1956. 
Mr. Hans LENGSFELDER, 
Scarsdale, N. Y. 


Dear Hans: I have received your letter of December 18 relative the foreign 
royalty computation. 

The original amount paid to you from the remittances from Germany was 
computed on exactly the same basis as for all other members of the society, 
naturally including board members. 

The letter of December 7 that accompanied your check outlined the revision 
in your case and for certain other members of the society; i. e., former members 
of the Austrian and German societies. 

As you well know, we furnish breakdowns of foreign distributions to no one, 
and I certainly did not promise it to you. I did say, and I reiterate, that the 
details are available for your examination and inspection any time during the 
regular office hours; and if you will just let me know in advance when you would 
like to review them, I would be happy to make them available. 

With respect to motion picture royalties, you state ‘‘since I had a number of 
major pictures in Germany.” Will you be kind enough to furnish me with the 
titles of the pictures and the works of yours that appeared in them, and we will 
do everything possible to obtain the detail from the Germany society to make 
any adjustment that may be in order. 

Sincerely yours, 
R. F. Murray. 





Exuisit No. 101 
DECEMBER 18, 1956. 
ASCAP, 
New York, N. Y. 
Attention: Mr. Richard Murray. 


Dear Dick: In reply to your letter of November 14 and a similar letter written 
by Mr. Finkelstein, I would like to find out on what basis the foreign royalty 
computation was made which brought me the much disputed amount of $0.67 
from Germany. 

I will be happy to admit the error if Iam told how the board member’s foreign 
royalties were computed and learn how my royalties were computed. Despite 
many attempts orally and in writing, I was unable to find out how the program 
department arrived at the $0.67. 

am now in receipt of the circular, dated December 7, and the check No. 31853. 
I was promised by you that I would receive a breakdown by titles, to enable me 
to check the figures. I did not receive such a breakdown, and am, therefore, 
forced to accept this check only under protest and without prejudice to any right 
which I may have in the promises. 

I would like to mention that the distribution of motion picture royalties is un- 
fair in my case, since I had a number of major pictures in Germany, very few, if 
any, in Sweden, and none in Great Britain. 

I would appreciate receiving the promised breakdown by country and titles. 

Sincerely yours, 
H. J. LENGSFELDER. 





Exurpit No. 102 


AMERICAN Society oF Composers, AUTHORS AND PUBLISHERS, 
New York, N. Y., November 14, 1956. 
Mr. H. J. LENGSFELDER, 
Scarsdale, N. Y. 


Dear Hans: Mr. Finkelstein has given me a copy of his letter of October 8 to 
you, and a copy of your letter of October 3 to him. I regret the delay in writing 
to you about the matter. 

We are checking accountings received from GEMA, beginning with the first of 
such accountings in the postwar period down to date, in extensive detail for the 
works of former members of GEMA, STAGMA, or AKM. 
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Your statement that your ‘‘coauthors, of which one was a board member,” had 
received the full amounts is in error. The computation of the amounts he re- 
ceived was on the identical basis to the payment made to you about which you 
complain. 

I presume the proof that you refer to is the supplying of composition titles that 
you gave us because of the many pseudonyms that you had used in Germany. 
This information has been helpful. However, as I have said above, both for you 
and all known members of GEMA, STAGMA, and AK, we are reviewing all the 
distributions from Germany with a view to making one inclusive accounting. 

Sincerely yours, 


R. F. Murray. 





Exursir No. 103 
Juty 30, 1956. 
Mr. R. F. Murray, 
ASCAP, New York, N. Y. 

Dear Dicx: Thank you for your letter of July 20, 1956. 

I regret very much that I have to say that you are obviously wrongly informed. 

1. The compositions to which I am a coauthor have been accounted to ASCAP 
by the foreign society. Other writers on these songs, like Wolfe Gilbert, etce., 
have received royalties. 

2. Many years back Dr. Nissem excused the fact that I was not getting any 
foreign royaltics with the same excuse that he had an incomplete list of my 
pseudonyms and work titles. When I proved to him that I had submitted the 
titles and my pseudonyms correctly twice before (once when I joined the society), 
he undertook it to mimeograph a list of all my works and pseudonyms and forward 
the same to the foreign societies. I have a few copies of this list and there is no 
more chance to blame others for the nonpayment of my foreign royalties. 

I now discover that this has been going on for many years and involved most of 
the royalties due me from abroad. Your last foreign royalty distribution for 
Germany of 67 cents which after corrections will show the tremendous discrepancy, 
force me to think that this cannot be called mistakes any longer. 

I cannot tell you how badly I feel about the fact that I will have to put in again 
many hours of work simply to compile the royalties which I have earned honestly 
and certainly not easily. 

Sincerely yours, 
H. J. LENGSFELDER, 





Exuisit No. 104 


AMERICAN Society OF Composers, AUTHORS, AND PUBLISHERS, 
New York, N. Y., July 20, 1956. 
Mr. H. J. LENGSFELDER, 
Scarsdale, N. Y. 


Dear Hans: I have received your letter of July 21, and the only question that 
I know of with respect to your foreign royalties has to do with the identification 
of compositions reported to us by the German and possibly the Austrian societies. 

The compositions that you claimed an interest in were not reflected on the 
accounting to us and you were to give us the titles and all of your pseudonyms 
so that we could go through the accountings and properly identify and adjust 
any mistakes due to the incomplete information we had. 

You did not raise any question about English and Canadian distributions of 
the past, and accordingly the adjustment that we discussed, it was understood, 
would be made when we make our next accounting for foreign distributions, 
which would include Germany and possibly Austria, which as you know is gen- 
erally sometime in November. 

We will certainly make available to you for checking the statements from 
Germany any time during regular office hours that is convenient to you. 

Sincerely yours, 
AMERICAN SOCIETY OF COMPOSERS, 
AUTHORS, AND PUBLISHERS, 
R. F. Murray. 








' 
| 
; 
; 


i 
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Exnursir No. 105 
JuLy 12, 1956. 
ASCAP, 
Foreign Department, 
New York, N. Y 

GENTLEMEN: I regret to inform you that I am accepting the foreign royalty 
check for England and Canada only under protest and without prejudice to 
7 right which I might have in the premises. 

have been promised that the gross mistakes which were made in my last 
foreign statements would be corrected by now and that I would receive the 
royalties due me. This promise has not been kept. 

I have found out in the meanwhile, that in my foreign statements of the past, 
substantial amounts of royalties have not been credited to my account. ans 
this has been going on for many years I would appreciate your letting me know 
when it would be possible for me to look over the original foreign statements. 
For the present time I would be satisfied with checking the statements from 
Germany commencing with the first statements received after the war. 

I regret that I will have to spend a considerable amount of my time so that 
I can prove in exact figures the gross mistakes that were made to my disadvantage. 
I will not have to use the help of any of the employees of our Society. 

Sincerely yours, 
H. J. LENGSFELDER. 


Exursit No. 106 
DECEMBER 28, 1955. 
Re: Foreign royalties. 


Dr. Rupo.F Nissi, 
ASCAP, New York, N. Y. 


Dear Runt: I refer to our last telephone conversation. As you know, I un- 
covered serious mistakes when I checked some of the German statements. 

Although you assured me that the office is working on a new corrected state- 
ment, I would like to obtain the exact figures (not points or percentages) of how 
your office arrived at an amount of 67 cents for Germany. 

After I obtain the corrected statement I will reserve the right to check all 
foreign original statements and go back into the files of the last few years. I 
have reason to believe that mistakes were made thereto. 

With best personal regards for a happy and successful New Year, I remain, 

Sincerely yours, 
H. J. LENGSFELDER. 


Exutisit No. 107 


AMERICAN Society oF Composers, AUTHORS AND PUBLISHERS, 
New York, N. Y., February 2, 1955 
Mr. Hans J. LENGSFELDER, 
Scarsdale, N. Y. 


Dear Mr. LENGSFELDER: I have received your letter of January 27, referring 
to your letter of December 23, 1954, both on the subject of your royalties from 
the German society, GEMA. 

I, of course, have had several telephone conversations with you between these 
letters and I have reviewed the file and I would like to call your attention to our 
letter to you of December 4, 1952, wherein we advised you that we had heard 
from GEMA as follows: 

“We regret to have to inform you that it is not possible for our auditing depart- 
ment to calculate the amounts requested by you for Mr. Lengsfelder. As a result 
of the war all our documents for the period between 1941 to 1944 were lost. It 
is very difficult to calculate the royalties from 1945 since Mr. Lengsfelder has 
published his works as composer and lyricist under seven different pseudonyms 
partly in association with Siegfried Tisch, a PRS member.” 


Sere EE 
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While it is true that the society has tentatively agreed upon a settlement with 
GEMA, we are entirely willing to pay you the amount which you would have 
received based upon repartitions from GEMA if no such settlement had been 
made. If the society is to be barred from compromising claims insofar as your 
catalog is concerned, it would be much simpler for us to advise foreign societies 
that you do not choose to vest your rights in ASCAP and wish to negotiate claims 
for yourself that would be inconsistent with your membership in ASCAP, and 
if this is the position you prefer, I understand that the society would be agreeable 
to the transfer of your membership to GEMA. 

In the meantime, we are returning the check No. 20560 to your order in the 
amount of $239.45 and I want to assure you that the acceptance of this check 
on your part will in no way prejudice your position. 

With kindest regards, 

Sincerely yours, 
Rupo.r Nissin, Foreign Department. 


Exuisit No. 108 
JANUARY 27, 1955. 
ASCAP, 
Foreign Department, New York 22, N. Y. 


GENTLEMEN: Other members not belonging to the inner circle have become 
used to the fact that their letters are answered months later or not at all. I, 
however, still have the weird idea that letters of members should receive an 
answer and, at the risk of incurring more of your wrath, I will dare to say that 
this should be done within a reasonable time. 

After an inquiry by telephone about royalties from Germany I was asked to 
put my complaint into writing. I did so with a registered letter of December 23, 
1954. Today, over a month later, I am still without an answer. 

As I told Dr. Nissim on the telephone, I will leave within the next few days for 
a short trip to Europe. For this trip I need the requested information. 

Since I have to back my goodwill trips myself I will be greatly damaged if I 
do not receive proper information by return mail. 

If this delay should be meant as another retaliation against my attempts to 
bring fairer and more just methods into our society, let me assure you that it 
will have a different effect than you might anticipate. 


Cordially, 
H. J. LeENGSFELDER. 
Exursit No. 109 
ScarspaLE, N. Y., December 23, 1954. 
ASCAP, 


Foreign Department, New York, N. Y. 


GENTLEMEN: As discussed over the telephone, I regret that I have to return 

to you the check for foreign royalties in the amount of $239.45. 

he slip states that the amount includes a settlement for Germany through 1952. 
I have told Mr. Murray on many previous occasions that I wish to negotiate the 
settlement of the German royalties myself. As I have stated time and time again, 
the peak of my performances in Germany was during the war years when various 
films with my songs enjoyed successful runs. The German society claims that it 
has lost all its records. 

I cannot afford to have my just claims sacrificed for the sake of good relations 
between ASCAP and GEMA, as it was done previously with other societies. 

Dr. Nissim explained to me that the German royalties do not include the war 
years. In this case and if the original agreement with the German society can 
be inspected by me, I will accept the check No. 20560. 

Cordially, 
H. J, LENGs¥Fe.peEr. 








j 
' 
' 
7 
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Exuisit No. 110 


AMERICAN Socrety oF CoMPosERs, 
AUTHORS AND PUBLISHERS, 
New York, N. Y., December 4, 1952. 
Mr. Hans J. LENGSFELDER, 
Scarsdale, N. Y. 

Dear Mr. LENGSFELDER: We have now received a reply from GEMA reading 
as follows: 

“We regret to have to inform you that it is not possible for our auditing depart- 
ment to calculate the amounts requested by vou for Mr. Lengsfelder. As a result 
of the war all our documents for the period between 1941 to 1944 were lost. It 
is very difficult to calculate the royalties from 1945 since Mr. Lengsfelder has 
published his works as compsoer and lyricist under seven different pseudonyms 
partly in association with Siegfried Tisch, a PRS member.” 

We believe this communication speaks for itself, however, inasmuch as we 
expect an accounting from GEMA shortly, we shall communicate with you again 
when more detailed information js available. 

With kindest regards, 

Sincerely yours, 
Rupour Nissim. 


Exuisit No. 111 


New York 19, N. Y., June 4, 1960. 
Dr. Rupotr Nissi, 
clo ASCAP, New York 20, N. Y. 


Dear Dr. Nissim: I am continuing with giving you more informations about 
foreign titles of my works. The song: Sag Beim Abschied Leise Servus has sold 
at least 500,000 copies and 80,000 folios in Germany alone according to arbitra- 
tion figures compiled by STAGMA. 

he same song was sold to: 

Dix Ltd. for England and Dominions, Canada excluded. 

Edition Victoria for Belgium, France, French part of Switzerland, Luxembourg, 
Monaco, Spain, Portugal, Colonies and Protectorates. French title: ‘‘Oublie 
les Mots d’Amour,”’ French lyrics by Robert Sauvage & Raoul Breton. 

Sveden Reuter & Reuter taken over from Skandinavisk og Borups music 

ublishers. Swedish title: “‘Noer vi Skiljas.’”’ Swedish lyrics by Lennert 
enterskoeld. 

Denmark & Norvegen, publshier Skandinavisk. norvegean title: ‘Vi er Vemor 
otte Dage.”’ 

Enclosed please find also a copy of a new song: Es giebt tausende Frauen, 
published at Wiener Metropol Verlag. 

Very truly yours, 





Exnuipit No, 112 


New York 19, N. Y., June 4, 1950. 
Mr. Orro A. HARBACH, 
American Society of Composers, Authors and Publishers, 
New York 20, N. Y. 

Dear Mr. Harsacu: The settling of the case regarding my foreign royalties, 
one of great injustice, has been postponed from month to month, If you will be 
kind enough to go through my file, you will find how many times action was 
promised. 

Due to the serious perils which were threatening the very existence of ASCAP 
I refrained from pursuing my interests, but I can do so no longer. 

I would appreciate an appointment with you or whatever body will be able to 
make a decision, 


Enclosed please find copy of a letter sent to Dr. Nissim. 
Cordially yours, 
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Exuresit No. 113 


AMERICAN Society oF COMPOSERS, 
AUTHORS AND PUBLISHERS, 


New York, N. Y., May 2, 1950. 
Mr. Hans J. LENGSFELDER, 


New York, N. Y. 


Dear Mr. LENGSFELDER: Since the receipt of your letter, my time has been 
almost entirely taken up with questions concerning the consent decree which was 
sseeely entered as well as a number of membership matters in connection with 
that. 

I appreciate the situation outlined in your letter and shall try to get a decision 
for you very shortly. 

With kindest regards and best wishes, 

Sincerely yours, 


Frep E. Anert, President. 


Exuisit No, 114 


AMERICAN SOCIETY OF COMPOSERS, 
AUTHORS AND PUBLISHERS, 


New York, N. Y., March 22, 1950. 
Mr. Hans J. LENGsSFELDER, 


New York, N. Y. 


; Dear Mr. Lenesrevper: Your letter arrived after Mr, Ahlert left for Cali- 
ornia. 
However, I will bring it to his attention immediately upon his return. 
With kind regards, 
Sincerely yours, 
Sytv1a RosENBERG, 
Secretary to Mr. Ahlert. 





Exarsit No. 115 


New York, N. Y., March 15, 1950. 
Mr. FrEp E. AHLERT, 
President, ASCAP, 
New York, N. Y. 

Dear Mr. Anuert: It has obviously been impossible for you to obtain any 
action in the case of my foreign royalties. 

Therefore in accordance with our conversation in January and my letter of 
February 5, I herewith kindly request the board of directors to permit me to 
collect my European royalties through another society. 

I would like to present my case in person to the board of directors and would 
appreciate your giving me notice of the next board meeting. 

‘hanking you for your kind attention in this matter, I remain, 
Very cordially yours, 
H. J. LENGSFELDER. 





Exuisit No, 116 


New Yorg, N. Y., February 5, 1950. 
Mr, Frep E, AHLERT, 


President, ASCAP, 
New York, N. Y. 
Dear Mr. AHLERT: As per your request at out recent meeting, I herewith 
submit an outline of my case concerning the problem of my foreign royalties. 
In 1939, after being released from the AKM, I applied for membership in 
ASCAP. Although my catalog consisted of nearly 400 songs, published in prac- 


tically every country in Europe, my application was not acted upon until Sep- 
tember 1942. The reason given to me for this delay was, that only those of my 
songs published and performed in this country could be considered. Unfor- 


tunately, 1 was one of the very few successful songwriters, whose songs did not 
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reach the States, since they became hits shortly before Hitler came into power. 

I then tried to improve my classification in ASCAP on the strength of my 
European catalog, which includes several very famous standard songs. Reclassi- 
cation on the basis of the above was denied by both the classification and appeal 
committees on the grounds that I would be fully compensated as soon as foreign 
royalty distribution commenced. Every improvement in my classification was 
granted solely after proof of domestic performances. 

When foreign royalties started to come in, about 2 years ago, they proved to be 
very disappointing in my case. I approached Dr. Nissim and convinced him, 
that I had experienced a great injustice. Before the war, I had lost most of my 
European royalties through the delay of ASCAP in accepting me as a member; 
during the war, through unfortunate circumstances; and now after the war, 
through inaccurate reporting of the foreign societies, and the distribution system 
of ASCAP. Dr. Nissim being acquainted with many of my hit songs was sym- 
pathetic to my claims, and referred me to Mr. Murray. Once again, I proved my 
case and was finally referred to you. During the last 2 years, upon advice of 
Dr. Missim, I tried to dig up the translated titles of my songs from abroad. No 
effort or expense has been spared and I was successful in many of the cases. Dr. 
Nissim was supplied with such information from time to time. 

Furthermore, I furnished proof that my songs are constantly being performed 
in Europe. Among documents I gave Dr. Nissim, is an original letter from the 
Dutch society, stating that for one of my songs alone, hfl 2.507.88 were paid to 
STAGMA. This song, “Sag Beim Abschied Leise Servus,”’ is one of the inter- 
national standards and the favorite of many important personalities. Included 
in this distinguished group is the Duke of Windsor, wherein reference is made to 
this effect in Earl Wilson’s book “I Am Gazing Into My 8-Ball,” page 87; the duke 
visiting El Morocco with Doris Duke, Mrs. Harrison Williams, Rosemary War- 
burton, Lt. and Mrs. George Vanderbilt, Mr. L. Seton Lindsay and Mr. Charles 
Lawrence requesting this song. (Doubleday, Doran & Co.) 

“Sag Beim Abschied Leise Servus’”’ was used in a picture and in an operetta, 
and same was named after the song. 

Publishers from various countries are repeatedly asking me for new songs. 
Enclosed please find a copy of ‘‘Schaukle Kleines Schaukelpferd,’”’ one of the latest 
publications, already recorded etc. 

My hit musicals were revived in many European countries and are still running. 
One recently passed its six-thousandth performance. The songs from these 
musicals are of course performed in bars, concert halls, radio, etc. Please read 
enclosed letter from Max Pfeffer, a literary agent. 

I could go on for pages with proofs of my claims, many of which have been 
submitted in previous letters. 

However, I realize that ASCAP might deem the costs of collection and change 
of the distribution system out of proportion to the increased royalties that could 
be collected for a few members. These royalties on the other hand are more than 
vital to me. If no other way can be found, I would ask you to seek permission 
for me from the board of directors to collect my European royalties through a 
European society, this society nearer the sources and in a better reciprocal position 
could collect more efficiently. 

This, I assure you, would in no way affect my loyalty toward ASCAP, of which 
this long and costly wait may be taken as humble evidence. 

Thanking you for the personal interest you have displayed in my behalf, I 
remain, 

Very cordially yours, 
H. J. LENGSFELDER. 





Exuisit No. 117 


AMERICAN Society or ComposERS, AUTHORS, AND PUBLISHERS, 
Jew York, N. Y., January 13, 1950. 
Mr. Hans J. LENGSFELDER, 
New York, N. Y. 

Dear Mr. LENGSFELDER: This is to acknowledge yours of the 9th. 

Would you be so kind as to phone my secretary the early part of next week so 
that she can arrange an appointment, as I would like to talk to you about this 
matter. 

With kind regards. 

Sincerely yours, 


Frep E. AnuLerRt, President. 
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Exuisit No. 118 
New York, N. Y., January 9, 1950. 


Mr. Frep AHLERT, 


clo ASCAP, New York, N. Y. 


Dear Mr. Antert: For 2 years I have been trying to receive from our society 
= or royalties, which I could consider a fair part of my actual earnings 
abroad. 

For 2 years I haved received promises that ‘something will be done.” I 
still have achieved nothing but postponements and excuses. A meeting with 
you, promised me many months ago, never took place. 

My case is no longer a matter that can be settled by the classification com- 
mittee. I therefore kindly request to present my case to the board of directors. 

I would appreciate your letting me know when I could appear before the board. 

Thanking you for your prompt attention in this matter, I remain 

Cordially yours, 


ny 
. 





Exursit No. 119 
OcroBER 17, 1949. 

Dear Dr. Nissim: Please take note that ‘‘Warum Luegst du Cherie” and 
“Das Ministerium ist Beleidiet’’ were not only produced in Italy, but the songs 
were published and recorded in this country. A few titles: “Canzone Tirolese,’’ 
“Perche Menti Cherie,” ‘‘Troppo Bella Mia Bandina,’”’ “L’uomo e Cavaliere,’ 
recorded on Columbia DQ 2735 and DQ 2736, ete. ‘‘Mickey Mouse,” published 
and recorded in Italy. 

“Mondnacht in Abbazia,”’ published by J. Boesen N. C. B., for Denmark, by 
Metropolis for France also in Switzerland. 

“Ein Kleines Haus,’ published for France by Salabert, also published in 
Switzerland and Holland. 

It is impossible for me to dig up all the foreign titles of my hundreds of songs, 
couldn’t you get the information from the societies abroad? 

I regret to say that I cannot wait any longer for the settlement of my foreign 
royalty claims. I have been patient for years. 

Best regards, 





Exuisit No. 120 


New York, N. Y., September 28, 1949. 


AMERICAN Society oF AuTHORS, COMPOSERS, AND PUBLISHERS. 
(Attention: Dr. Rudolph Nissim.) 


Dear Dr. Nissim: As per our telephone conversation, I am enclosing an orig- 
inal letter from Alaca, showing that BUMA sent to Dr. Schneider hf1.2.507.88 
for one of my songs only. 

Please take note of the publication of two of my songs, “Schaukle Kleines 
Schaukelpferd” and ‘‘Es Giebt Tausende Frauen,” with the Wiener Metropol 
Verlag only recently. 

I could have many more songs published in Europe, but I will have to wait 
till ASCAP has made a decision about my foreign royalties. 

I would like to repeat that my musical plays are doing extremely well in Europe 
and that I could have more works produced if I wanted. I could show you letters 
to this effect. I am quoting from one letter received only yesterday. 

“Das musikalische Lustspiel ist an sich seit 1938 vollkommen zurueckgegangen 
und Ihre beiden Werke ‘‘Warum luegst Du Cherie?” und ‘‘Das Ministerium ist 
beleidigt”’ die als geradezu klassisch auf diesem Gebiet bezeichnet werden koennen, 
haben noch keine Nachfolger. Ich bin der Ansicht, dass nach den gesammeiten 
Erfahrungen, nur durch Sie ein neues Werk dieser Art weiterhin diese Gattung 
representieren kann.” 

Best regards. 

Yours sincerely, 
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Exursit No. 121 


New York, N. Y., August 13, 1949. 
Dr. Rupo.F Nissim, 
ASCAP, New York, N. Y. 


Dear Dr. Nissim: I confirm our telephone conversation and regret that I have 
to go over the whole matter again; now, more than a year later, I am back again 
where I started from, for if you recall, over a year ago we had a few conversations 
in the matter of my foreign royalties. I brought letters and other proof with me 
and finally convinced you that the payments to me were a grave injustice. At 
the time you admitted that your system was the reason for my receiving only frac- 
tions of my foreign royalties. You suggested then my seeing Mr. Murray and 
promised to support my claims. It took me quite some time until I was able to 
see Mr. Murray, and I finally succeeded in convincing him that my claims were 
justified. He suggested my seeing Mr. Ahlert, and you both promised again to 
support my efforts. After months had passed again, I was able to speak to Mr. 
Ahlert only on the telephone, and he promised me to take the matter up with 
you or Mr. Murray. 

You know of my loyalty to ASCAP and any cause in which other authors are 
involved, but it is impossible for me to continue on this merry-go-round without 
achieving any decision. 

My case cannot be compared to any other case of a European author because 
composers like Kalman and Rotter, etc., were fortunate enough to have some of 
their songs published and performed in this country. They were readily accepted 
as members and received an adequate classification throughout the war years. 
I, on the other hand, who was a successful newcomer in Europe with hundreds of 
songs published, did not have one song that was translated into English and my 
European catalog did not seem to warrant my acceptance as a member of 
ASCAP. I had to wait 3 years till I became a member, then started in the lowest 
class and was raised only on account of my songs published in America. I lost 
all my royalties in the peak years of performance and should now be deprived of 
the royalties of my standard songs through the faulty system of ASCAP. There 
must be some way in which an adjustment could be arranged. 

I know for a fact that the song “Sag Beim Abschied Leise Servus’’ was sold 
to different counties. I do not know and cannot find out which the foreign titles 
of the song are, because the publisher Meisel informed me that all his records 
were bombed out, but he admits that the song was sold to many countries. 
The song was and is performed especially in the Nordisk counties. 

Songs out of the play ‘‘Achtung, Grossaufnahme’”’ were so!d to Italy and France 
and published there. The Editions Fortin in Paris published, among other songs, 


“Si Je Pars,’ “Du Soleil Pour Deux,” and ‘‘Mister Charlie.’”’ Editions Sylvain 
in Stockholm published the songs ‘“Pulimuli’”’ and ‘““Man Saeger Laett: Ich Lieb 
Dich,” ete. he songs of the picture “Kosak und Nachtigall’’ were performed 


all over Europe. I was the lyricist for a long list of English and American songs 
registered with ASCAP for the European countires, with the exception of the 
French-speaking parts. Some of these songs, like ‘‘Maria My Own,” “The Pea- 
nut Vendor,” “Mama Inez,” “Martha,’’ and many others, have become stand- 
ards and are still being performed in these countries. Alfred Lengnick & Co., 
Ltd., in London published “A Little Maytime Song,” a translation of my lyrics 
to the ‘““Humoresque”’ by Dvorak, which is not public domain in Europe. The 
plays “‘Warum Luegst du Cherie?” “Das Ministerium Ist Beleidigt,’’ ‘‘Hoch- 
zeitsreise,”’ etc., to which I wrote lyrics, are being constantly performed abroad, 
and the songs are being performed all over. 

I could go on and on, but I limited myself to a few examples. I would appre- 
ciate very much your discussing this matter with Mr. Murray and Mr. Ahlert 
as or as possible so that an adjustment can be arranged during the lifetime 
of the author and not with the estate. Thanking you in advance, I remain, with 
best personal regards, 

Sincerely yours, 


H. J. LENGSFELDER. 
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Exuisit No. 122 


AMERICAN Society or Composers, AUTHORS, AND PUBLISHERS, 


New York, N. Y., May 16, 1949. 
Mr. Hans J. LENGSFELDER, 


New York, N. Y. 


Dear Hans LENGSFELDER: I received yours of the 12th this morning and will 


have my secretary get in touch with you soon for an appointment. 
With kind regards, 


Sincerely yours, 
Frep E. AnLert, President. 


Exuisir No. 123 


New Yorks, N. Y., May 12, 1949. 

Mr. Frep AHLERT, 

American Society of Composers, Authors, and Publishers, 
New York, N. Y. 


DeaR Freppy AHLERT: This will be one more letter among the hundreds you 
must receive to ask for an adjustment of royalty distribution. Here is my case: 
Since over a year I have been talking to Dr. Nissim and finally to Mr. Murray 
about my royalties from foreign countries. These two, not only capable but very 
pleasant gentlemen, had to admit finally that I have received unjustly a very 
small proportion of my foreign royalties. 

Fortunately for ASCAP, there are very few authors to whom these particular 
circumstances apply; unfortunately for me because there will not be many voices 
to be heard protesting. 

Some of the European authors and composers who gained admission to ASCAP 
were established for decades in Europe; their hit songs were published in America, 
became standards here, and their rating based on domestic royalties has been 
satisfactory from the day of their admission into our society. Very few authors, 
among them I, were very successful song writers, but only during the last few years 
before Hitler. Therefore, my songs did not find their way to this country; it 
took me a long time to gain admission into ASCAP, and my classification is right- 
fully based only on my American royalties. 

My Eruopean rating was high, but only for a comparatively short time, and I 
lost most of the fruits of my work. Here I had to start all over again, and my 
rating naturally cannot be compared with the one I received in Europe. 

However, during the war and even more now, hundreds of my songs are being 
performed in all European countries; many of them have become standards and 
are high up on the list of popularity. I can prove to you that I am being besieged 
by European publishers to write for them, and a few new songs have been 
published. 

Now the European royalties are starting to arrive at ASCAP, and I am receiving 
my share on the basis of my rather small domestic classification. 

I feel certain that you can see the injustice of this procedure. 

I would very much appreciate your letting me know when it would be possible 
for you to see me for a few minutes so that I can explain the whole matter in detail. 
Dr. Nissim as well as Mr. Murray will be able to confirm the facts. 

With best personal regards, 

Cordially, 
H. J. LENGSFELDER. 





Exuisit No. 124 


New York, N. Y., February 21, 1949. 
Dr. Rupoutr Nissi, 


c/o ASCAP, New York City. 


Dear Dr. Nissim: About 1 year ago I spoke to you several times about the 
unjust distribution of foreign royalties. You promised then to discuss my claims 
for higher royalties from abroad with Mr. Murray and to inform me as to the 
result of your conversation. 
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In the meantime I have been receiving reports from abroad, stating that my 
songs (some of them have become standards) are performed daily on radio sta- 
tions, in nightclubs, ete. My foreign royalty checks are still ridiculously low and 
I am somewhat disappointed that you seem to have forgotten about this matter. 

AKM still listed my pseudonyms as their property a long time after I had 
notified you and AKM. Thus a considerable amount of royalties from various 
countries must have been lost to me. 

I also notified you and AKM a long time ago about my authorship of “Sag 
Beim Abschied Leise Servus.’’ These royalties have been going to Holland for 
years. The song has become a standard in most European countries comparable 
only to “Old Man River,”’ ““Home on the Range,” ete., in this country. 

Since ASCAP has taken no action to secure these rights for me, you can well 
imagine to what a substantial loss I have been subjected. 

I am now able to enclose a photostatic copy of statement by Harry Hilm 
explaining the authorship of this important song. 

I regret having to burden you with so many complaints, but I am sure you will 
be the first to understand that we European authors have already lost more than 
enough. 

Please let me hear from you soon. 

With kindest personal regards, 

Yours, 


Exursit No. 125 
AprIL 29, 1948. 
ASCAP, 
New York, N. Y. 
(Attention: Dr. R. Nissim.) 

Dear Dr. Nisstm: Since I have not heard from you about my complaint con- 
cerning the negligible amount I received for foreign royalties, I take the liberty 
of reminding you about this unsettled matter. 

Cordially yours, 
H. J. LENGSFELDER. 


State of New York, County of New York, SS: 


HERBERT CHEYETTE, being duly sworn, deposes and says, that he is an attorney 
at law, associated with Frank Weinstein, attorney for Hans J. Lengsfelder and 
Guy Freedman, witnesses who appeared at the above hearings. 

For the guidance of the committee, deponent respectfully submits the following 
information, together with the exhibits therein referred to. (Exhibits attached 
to the original of this affidavit only). 

I. Dissemination of rules. ASCAP alleges: 

Page 690: 

Mr. SuHeenan. And the organization does mail to everyone this copy showing 
them what the rules are or what the recent interpretations are? 

Mr. Murray. Yes, sir. 

Page 544: 

Mr. Harspacu. In that case, when we make that change in the rule, right 
away it is sent out to the membership as a whole. 

The fact: 

Page 202: 

Mr. HaMMeErRsTEIN. * * * I cannot remember any case where reports of 
decisions of the classifications committee have been sent out to the membership 
when the only decisions only concerned one member. 

Mr. Roosrvett. So that if an interpretation might affect more than one 
member before them, there is no way for that member to know about it unless he 
happens to stumble across it at a later date? 

Mr. HaMMersTEIN. So far as I know, * * *. 

Page 496: 

Mr. RoosEvett. Would you say that as to these adjustments then that the 
same principle as was adopted is now available to all members similarly situated, 
under the rules and regulations that brought about this adjustment? 

Mr. Fox. Well, since this particular provision was not in published form I doubt 
whether the majority of the members would be aware of the situation * * *. 

Page 508: 








POLICIES OF ASCAP 719 


Mr. Fox. Well, in the case of the “Moonlight and Roses’? case—as I stated, 
I was only on two cases—which occurred the first 2 months of my tenure on the 
board of appeals—and then from that time on there were no further cases—until 
I was removed from the board of appeals, by the election—by the new election, 
I mean—in the ‘‘ Moonlight and Roses”’ case, I asked that the rest of the members 
of the board go along with me. And I must say they did, that all directives of 
the decisions of the board of appeals be sent out to the membership. This was 
so stated in our decision concerning the board of appeals. However, subsequent 
to that time since I was removed I have never seen any publication of the results 
of the board of appeals. So I take it that that procedure was dropped when I 
no longer—when I was dropped. 

Pages 645-646: 

Mrs. Kissetu. The formula is in writing, the distribution formula, that is 
what we are mostly concerned with, that is the formula that we apply for our 
distribution. Now, then, any other discussions are verbal. 

Mr. Dawkins. I was confining my inquiry solely to the instances where you 
have your written rules that all the members have, but where it is necessary to 
get an interpretation from somebody as to how it should be applied in such 
circumstances? 

Mrs. Kissetu. That is verbal. 

Page 670: 

Mr. RoosEve.t. The previous witnesses testified that there were no—that out- 
side of the formula as it is written down and rule changes, there are no written 
expressions of applications of changes. Is there any particular reason for keeping 
this on an oral basis rather than a written basis? 

Mr. Murray. None that I know of. * * * 

Pages 683-684: Directly contradictory testimony of Mr. Murray in which he 
states first that interpretations are not sent out by the society, and then states 
that these verbal secret interpretations are compared and weighed by the dissident 
members. It is obviously impossible for a dissident member to weigh an inter- 
pretation by the board of directors of which he is unaware. 

Page 629: 

Mrs. Kisset * * * The rule went out in October of 1956—we would be apply- 
ing it for performances prior to that quarter. 

The attention of the committee is also called to the third paragraph in Mr. Fox’s 
minority decision in the ‘“‘Magic Circles’”’ case submitted by Mr. Lengsfelder as 
exhibit 61, which indicates clearly that the rules in question had not been dis- 
seminated to the membership. 

In Lombardo v, Adams referred to by Mr. Finkelstein on page 28, Judge Pittoni 
found as a matter of fact that the rule in question, known as the theme song rule, 
had been passed by the writers classification committee in 1950. Upon a study 
of all the writers and publishers distribution formulas in the possession of Mr. 
Lengsfelder, consisting of all distribution formulas disseminated by the society 
since he joined the society in 1942, deponent states that no rules of writers distri- 
butions were distributed by the society before 1955. Deponent appends photo- 
stats of pages 325-327 of the record in the Lombardo case, in which plaintiff 
Loeb testifies that as of 1953 he was unaware of such a rule. 

Deponent also submits photostats of the minutes of the publishers classification 
committee meetings on November 3, 1954, July 21, 1955 and August 16, 1955. 
The minutes of November 3, 1954 and July 21, 1955, refer to the passage of rules 
of distribution, neither of which were ever disseminated by the society. The 
August 16, 1955 minutes indicate on their face the passage of a retroactive rule 
which was later made public without indication of its retroactive character. 

Surely this committee must agree with the statement of Mr. Hammerstein on 
page 210 as follows: 

Mr. HAMMERSTEIN. * * * I think that any change of classification is sent on 
to the member. 

Mr. RoosgEveEtt. Again 

Mr. HAMMERSTEIN. It would seem to me quite unfair if it were not. 

Further examples of retroactivity are illustrated by the following quotations 
from the publishers distribution plans effective as of January 1, 1955, July 1955, 
and January 1, 1955, which were issued, respectively, December 1954, June 1955, 
and September 1955: 

Date of issue—December 1954: 

D (2) Not more than 1 additional 10 percent credit will be given in any 5-hour 
period during said week. June 1955—Same as above. September 1955: 

II (1) For additional uses during the second hour (or fraction thereof) of such 
2-hour period the theme song will receive additional credit for only 10 percent of 
a use, 
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The publishers distribution plan of September 1955, was issued as if it had been 
enacted as of January 1, 1955, and was applied retroactively with appropriate 
adjustments to all members affected. 

Another example is illustrated by the annexed publishers distribution statement 
which bears no date and therefore it is impossible to prove when the rules embodied 
in it had their inception. 

II. The keeping of minutes. ASCAP alleges: 

Pages 545-546: 

Mr. RoosEve.t. Let me put it the other way. Are there minutes kept of the 
writers’ classification meetings? 

Mr. Harsacu. There certainly are. 

Mr. Roosgeve.r. Are they verbatim records, or how are they kept? 

Mr. Harsacu. They are put down by a girl who can do shorthand. 

Mr. RoosEvELT. And she keeps a verbatim record of the meeting? 

Mr. Hareacn. Yes, *, 

The Fact.—Page 184: 

Mr. CHEYETTE: * * * 

The plaintiffs in the Lombardo case had first exhausted their remedies in the 
society, and there was testimony as to the fact that there had been no transcript 
made of the proceedings. As a consequence, when Mr. Finkelstein was put 
on the stand, the following questions and answers occurred, and I am quoting from 
page 1,018 of the testimony: 

QuESTION. Was the subject of whether a stenographic record should be kept 
araaent up by anyone? 

Mr. FINKELSTEIN. Yes, it was. 

Then there is a certain omission. 

Question. What was it you said? 

Mr. FINKELSTEIN. That is was not customary to have stenographers present at 
these hearings, that to have a stenographer would limit the freedom of the parties 
in presenting their proof, and in order to have as free discussion as possible, steno- 
graphic minutes were not kept at these proceedings. 

Page 203: 

Mr. RoosEvE.LT. * * * 

How many times a week or a month does the classification committee meet? 

Mr. HAMMERSTEIN. About once a month, but I am not certain about that. 

Mr. RoosEveE.t. Are minutes of these meetings kept? 

Mr. HamMERsTEIN. No, I don’t think so. 

Mr. Rooseve.t. No minutes kept? 

Mr. HAMMERSTEIN. I don’t remember minutes being kept, no. 

Pages 506-507: 

Mr. Fox. Well, I discussed that matter in connection with certain representa- 
tives of the society who were present at the Kassner case, and I asked why these 
appeals, these transcripts were not made of the appeals. I asked this of the mem- 
ber of a classification committee, and he stated that they met in secret and that 
no transcript is made. And I asked him, if he did not think in matters, involving 
the welfare of all members of the society, whether an exact transcript of the 
meetings of the board of directors and the classifications committee should not 
be kept, and he agreed. 

Deponent refers also to Lengsfelder exhibits 60 and 61. 

Section XIII of the consent decree of 1950 requires ASCAP “‘to assure its mem- 
bers an opportunity to protect | their rights through fair and impartial hearings 
based on adequate information.” 

As to the ability of members, on the basis of adequate information to check 
their statements from the society, deponent refers to Mr. Peer’s testimony at the 
bottom of page 470, Mr. Fox’s testimony at the middle of page 522, and the 
statement of Mr. Johnson at the top of page 331. 

III. The distribution of moneys “on a basis which gives primary consideration 
to the performance of the compositions of the members as indicated by objective 
surveys of performances. ASCAP alleges: 

Page 26: 

Mr. FINKELSTEIN, * * * 

* * * There are procedures to vouchsafe to each member the receipt of royalties 
on a nondiscriminatory basis. 

Page 27: 

Mr. FINKELSTEIN. * * * The people of the United States determine what 
that member shall receive in terms of money and in terms of vote by either 
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accepting or rejecting the composition that that member may write or publish. 
That is the sole test. 

The fact: 

A reading of the testimony of Mrs. Kissell (pp. 621-664) reveals that the credit- 
ing of a full point or one-thousandth of a point for a performance, meaning the dif- 
ference from $1,000 to $1 for a member, depends entirely upon the subjective evalu- 
ation of herself or an underclerk. This is true as to background music (628, 661, 
662), as to what constitutes ‘‘wholly different programs’’ (633) and as to who owns 
a public domain arrangement (642). These subjective determinations are made b 
clerks among whom there is a great deal of turn over (657), trained without guid- 
ance manuals in a period of 6 months (652) on the basis of entirely verbal 
instructions (646). This is the mathematical system which can mean the difference 
between $1 and $1,000 per performance to a member. 

Page 204: Mr. Roosrvett. * * * 

Do you know whether there are exact definitions which would describe a theme 
song, or any of the other terms that you are more familiar with thanI am? * * * 

Mr. HAMMERSTEIN. I will have to correct my answer. Mr. Finkelstein tells me 
these are not down on paper. 

Page 471: 

Mr. Peer. Well, I would go further than that. I don’t think the ASCAP 
survey is very closely related to the use of music. It is just a system which 
satisfies the needs of the Board, it is really something that has just grown up, you 
see, and they leave it that way because it leaves a satisfactory result to them. 

ASCAP alleges: 

Pages 609-610: 

Mr. Connor. In the old system, it was a subjective appraisal of the cata- 
log. * © © 

+ * * * * * * 


They felt just from the sheer exhaustion and the weight of this that it should go 
to a mathematical system. 

The fact: 

Page 185: 

Mr. CHEYETTE. * * * 

Now in developing the history of ASCAP the following question with respect to 
the ‘“‘sustained performance fund”’ was put to Mr. Finkelstein and produced the 
following answer: 

Question. Instead of their being designated as they were prior to 1950 by 
letters, these classes were designated by numbers? 

Mr. FINKELSTEIN. For the purpose of starting the fund rolling. Because this 
was a new system, there was a rating assigned to each member in relation to the 
general rating that he had under the old system. 

Page 197: 

Mr. RoosEvELT. * * * 

My question would be, why would a writer with more actual performance points 
be put in a class lower than another writer with fewer actual performance points? 

Mr. HAMMERSTEIN. I think that must derive from an historical factor that we 
did not formerly classify on a purely mathematical basis to the extent that we do 
now. We used to have more for availability and seniority. 

And in changing the classifications system, we invented cushions so that we 
would not unfairly yank men who had been in the Society for a long time down 
too suddenly. * * * 

Pages 464—464A: 

Mr. RoosEvE.t. * * * 

Do you have any direct knowledge, Mr. Peer, whether prior to the 1950 consent 
decree, publisher members of the board, by agreement, allocated to each of them- 
selves 5,000, 500 points for availability, regardless of the size of the catalog, and 
on an arbitrary basis made smaller credits to other publishers? 

Mr. Perr. Well, I went through that experience myself. These figures were 
taken arbitrarily. And there was some informal complaint, why was it—you see, 
the figures were multiplied—there were 500 given to each, and then they were 
multiplied by 10. But when the figures were finally looked at, instead of being 
5,000, they became 5,500. Of course, it was simply humorous that these men 
would allocate to themselves just a little bit extra because they had the oppor- 
tunity to do so. 

ASCAP alleges: 

Page 32: 

Mr. FINKELSTEIN. * * * 
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There is a survey of all network programs where the network reports to the 
society on the uses of the compositions and the stations that carry them. 

The fact: 

Pages 638-639: 

Mr. FINKELSTEIN. We know that, we have already tested it, we have already 
tested it. We have taped stations against the logs that we have gotten from 
them, we have taped the biggest station in the United States, and we have found 
no correlation whatsoever between logs submitted to us by per program 
stations that are supposed to pay on the music in this repertoire that they use, 
no correlation between what they reported and what our own tapes show, to 
such an extent that when we confronted the largest station in the United States 
with those tapes, they said ‘‘Well, we had a poor program director, we fired him, 
we would like to switch to a blanket license.” 

See also the testimony of Mrs. Kissell at page 656, in which she refused to 
answer the question as to how many mistakes were found in clearance sheets 
submitted by the networks. 

V. The common denominator. ASCAP alleges: 

Pages 599-600: 

Mr. RoosEveLtT. What I was more specifically interested in—isn’t the $500 
figure, which is considerably larger than the $20 figure on the writers’ end of it— 
is there any particular reason, or how was it arrived at at $500 instead of $300? 

Mr. Connor. Well, that is only as a unit, as a common denominator. I don’t 
think it has any comparison. 

Mr.RoosEveEtt. Except if you had $300——- 

Mr. Connor. You would have more votes for the larger catalogs and more for 
the others, but your general relationship would be the same. It is mathematically 
using a smaller factor or a larger factor, isn’t it? 

The fact: 

Pages 588-589: 

Mr. SHEEHAN. However, it is my information that of the money distributed 
by ASCAP to the publishers, approximately three firms get one-half of the 
money that is distributed to the publishers. Does that seem fair and equitable? 

Mr. Connor. Well, that is probably completely fair and equitable, because 
they have accumulated these older catalogs and have kept the music live and 
active. And that has been expensive. 

Since the voting control is based on revenue, it can be easily demonstrated 
that a high common denominator such as $50,000 per vote would completely 
destroy the voting control of the 3 largest members since over 900 publishers 
would have 1 vote, while the largest publisher would have but 20. 

V. The accuracy of the survey. ASCAP alleges: 

Page 46: 

Mr. FINKELSTEIN. The board of directors must have a meeting at least once 
a month. Those 12 writers and 12 publishers. In addition to meeting as a 
board of directors, they meet separately as a classification committee. 

They may have to revise a formula from time to time as the industry changes. 
It is a rapidly changing industry. * * * 

The fact: 

Page 252: 

Mr. Brown. Whatever caused it, the trend has been that way. My question 
is, Mr. Hammerstein: Have you and the board of directors of ASCAP made any 
changes to correspond to that current trend in your distribution of current 
performance fees, that is, to lend more weight to that? 

Mr. HAMMERSTEIN. No. 

See also the testimony of Mr. Fox on page 520. 

VI. Control by users. ASCAP alleges: 

Pages 614-615: 

Mr. RoosEeve.t. * * * 

Do you consider that there is any conflict of interest between such members 
sitting on the board as representing one side of the bargaining table and their 
connection with the users of music on the other side? * * * 

Mr. FINKELSTEIN. I am sorry, Mr. Chairman, I must object to the Chair 
myself stating the articles of association or suggesting that that ever happens. 
This is barred by the consent decree 

The fact. 

There is uncontradicted testimony (488) that Music Publishers Holding Co. is 
owned by Warner Bros. and represented by Herman Starr on the board of direc- 
tors, and that the Big Three Music Corp., owned by Metro-Goldwyn-Mayer and 
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Twentieth Century Fox is represented by Maurice Scopp on the board of directors. 
May deponent invite the committee to ask Mr. Finkelstein how many radio and 
TV stations owned by these movie firms deal with ASCAP. 

The attention of the committee is also directed to the testimony of Ralph Peer 
(453-484) from which it becomes apparent that when the consent decree of 1950 
gave the society a choice between having representatives of the movie companies 
on its board of directors and ceasing to deal with the movies, the society chose to 
cease to deal with the movies, despite the fact this cost the society millions of 
dollars in revenues. 

VII. Competence or incompetence. ASCAP alleges: 

Page 612 

Mr. Frnxeutste1n. Mr. Chairman, I think the articles of association indicate 
that the distribution system classification is the responsibility of the classification 
committee. 

The following is conflicting testimony and admissions of ignorance of the 
classification committee in whose hands, according to Mr. Finkelstein, the affairs 
of the society rest. 

Pages 545-546: 

Mr. Roosevett. Let me put it the other way. Are there minutes kept of the 
writers’ classification meetings? 

Mr. Harsacu. There certainly are. 

Mr. Roosreve.t. Are they verbatim records, or how are they kept? 

Mr. Harsacu. They are put down by a girl who can do shorthand. 

Mr. Roosrve.t. And she keeps a verbatim record of the meeting? 

Mr. Harpacn. Yes, * * *, 

Page 203: 

Mr. Roosrevett. * * * 

How many times a week or a month does the classification committee meet? 

Mr. HAMMERSTEIN. About once a month, but I am not certain about that. 

Mr. Roosrevett. Are minutes of these meetings kept? 

Mr. HAMMERSTEIN. No, I don’t think so. 

Mr. Roosevett. No minutes kept? 

Mr. HAMMERSTEIN. I don’t remember minutes being kept, no. 

Page 552: 

Mr. Harsacu. The board of appeals. They have nothing whatever to do 
with the classification committee. 

Page 509: 

Mr. Fox. Well, my conclusions were that the board of directors no longer 
wanted me on the board of appeals, because the board of directors through their 
weighted vote control of the election of the board of appeals. 

Page 204: 

Mr. RoosEBveE.tt. * * * 

Do you know whether there are exact definitions which would describe a theme 
song, or any of the other terms that you are more familiar with than I am? 

Mr. HAMMERSTEIN. Yes, I believe these are written down. 

Mr. Rooseve.tt. I would ask, if I may through you, that the committee be 
provided with these definitions. 

» My next question would deal with the testimony received yesterday. 

PR Mr. Hammerstern, I will have to correct my answer. Mr. Finkelstein tells 
me these are not down on paper. It is general knowledge of members of the 
society, but they are not down. So I will have to change my answer. I had 
assumed that they were and I thought so. 

Page 588: 

Mr. SHEEHAN. Have you any idea of the number of firms in America who 
could be classified as in your category, music publishers? 

Mr. Connor. Yes. In the serious field or popular field, altogether? 

Mr. SHEEHAN. Altogether. 

Mr. Connor. Well, there are about 400 members of ASCAP, and there are 
other performing right societies that have publisher members, * * *, 

Page : 

Mr FINKELSTEIN. There are about 4,000 writers and about 1,000 publishers. 

Pages 197-198: 

Mr. HAMMERSTEIN, * * * 

I must apologize for not being very familiar in great with this classification 
system. I am familiar only with the philosophy of it. 

Mr. Roosevett. But you are 1 of the 12—yes, I am. 

Mr. Roosgevett. In the group, aren’t you 
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Mr. HAMMERSTEIN. Yes. 


Mr. Roossveur. That deals with that? 
Mr. Hammerstein. Yes, I know. You will just have to accuse me of being 
derelict in my duty and my mathematical talents. 


Vill. The grievance machinery, ASCAP alleges: 

Page 27: 

Mr. FINKELSTEIN. * * * 

* * * if those methods that are adopted are believed by any writer or any 
publisher to discriminate against him, whether it be because he is a small writer 
or a small publisher or because of the color of his hair or the status of emigration 
from another country, whatever it might be, if he should claim that these rules 
discriminate against him, he has a right to appeal to a board of appeals, selected 
by the membership, consisting of 3 writers and 3 publishers. They go into the 


facts, the records of the society very carefully, and those gentlemen whose names 
have been submitted to the counsel for your committee are well known and 
respected in the musical field. 

The fact: 

Pages 185—186: 

Mr. CHEYETTE. * * * 


Finally, Mr. Chairman, you specifically questioned Mr. Lengsfelder yesterday 
as to the possibility of a member challenging the rule made by the classification 
committee, and the answer you received from Mr. Lengsfelder was that such a 
challenge was not possible. The same question was asked of Mr. Finkelstein in 
the Lombardo case, at page 1072: 

Question. In other words, in your opinion even if the theme song rule were 
invalid from the day it was enacted and Lombardo and Loeb were not credited 
with the correct amount of performance points, and performance credits to which 
they were entitled, because of the invalidity of that rule, they could not get the 
money they were deprived of? 

r. FINKELSTEIN. That is right. 

Page 322: 

Mr. Roosevett. I guess that is human nature. However, let me ask you a 
few questions. 

I think you are an honest person. Would you agree that somebody else who 
didn’t happen to be able to get in touch with Mr. Fox who, perhaps, didn’t know 
anybody in New York to do what you did might have had difficulty in getting 
= — of adjustment that you got having been turned down by letter in April 
of 1957? 

Mr. JoHNSON. Yes, sir. 

Page 462: 

Mr. Perr. No. As a firm we have appealed at various times, and have been 
occasionally successful in modifying the method of apportioning the money. 
But in the end, that did us no good, because the final say on this is with the board 
of directors, and we won in one direction and we lost in another. So it finally 
became a hopeless mess. 

Page 681: 

Mr. FINKELSTEIN. * * * 

I sat down with the lawyer on the other side and I talked it over with him, and 
I wanted to find out what the expense was that Mr. Kasner had undergone up 
to that time, and I felt he should be reimbursed that expense. 

The lawyer, who is reputable, outlined to me what the expenses were. It was 
somewhere around $12,000 or $12,500. * * * 

If, as avowed by Mr. Finkelstein, it cost $12,500 to litigate a grievance from 
the classification committee to the panel, how can any small publisher be expected 
to redress a grievance? 

IX. The character of the ASCAP defense. ASCAP alleges: 

Pages 343-345: 

Mr. FINKELSTEIN. * * * 

For example, a charge was made here that the daughters of John Phillip Sousa, 
through connivance of the board of directors of ASCAP, were receiving royalties 
on “The Stars and Stripes,’ which is in the public domain. 

* *x * * * * * 

Let me take the John Phillip Sousa “Stars and Stipes’’ composition. Before 
that composition went into the public domain, years before, a writer came to the 
Sousa children and said: ‘‘I would like to write a new lyric for the ‘Stars and 
Stripes.’’’ And Mrs. Abert, who is a daughter of John Phillip Sousa and repre- 
sents the children, said to this lyric writer: ‘“‘We will consent to that, provided 
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that when this song goes in the public domain and there is no credit for the 
music and the only thing protected is the lyric, that we share with you the 50 
percent allocated for the original lyric.”’ 

And the Sousa children are now receiving one-half of the lyric writer’s share, 
and nothing for the melody, which is in the public domain. But the charge made 
here is that the Sousa children, by connivance of the board of directors and 
somebody unknown, the ‘Power house,” as they have been calling it, were receiv- 
ing something that they were not entitled to. And if one member of the society 
receives something he is not entitled to, that comes out of the pockets of the other 
members. 

That is a very serious charge. * * * 

The fact: Submitted is a plan of writers distribution as of December 1957. 
On page 6 of that plan, under subsection 2, is the heading ‘“Demotions and Avail- 
ability Rating.’’ he plan states that demotions from one class to another will 
only take place once every 5 years. There are 9 classes. Hence for a member in 
the top class to fall to the bottom would take 9 times 5 or 45 years. This is 
obvious by even the most cursory inspection. This is exactly what Mr. Lengs- 
felder was referring to in his statement, which passage is repeated by Mr. Weinstein 
on page 352 of the minutes of these hearings. Mr. Finkelstein’s defense, there- 
fore, has nothing whatever to do with Mr. Lengsfelder’s allegation. 

HERBERT CHEYETTE. 

Sworn to before me this 2ist day of March 1958, 

Minna Wirxorr, 


Notary Public. 





(EXTRACT FROM RECORD IN LOMBARDO CASE) 


Loeb—direct 


Mr. Fensterstock. Can we get what his position was at that time? 

Mr. Pecora. I think the witness’ description is quite accurate. 

Q. Besides yourself, there was Mr. Lombardo and Mr. Zalkin, is that right? 
That’s right. 

. Anyone else? 

The three gentlemen. 

. The three gentlemen on your side that Saturday? 

. I believe so. I don’t remember anyone else being there. 

. Will you tell us, to the best of your recollection, what was said by the several 
parties at that meeting. If you cannot recall precise wording or verbatim, try to 
give us the sustance of what was said according to your best recollection. 

A. It was a very heated discussion, I do recall that, and I believe my temper 
was flaring, and I do remember that there were ali sorts of things pointed out such 
as rules about this and rules about that and jingles and background music and 
everything. And I think I claimed that that was irrelevant because Seems Like 
Old Times was an established song and they were using rules of jingles to affect 
our old established songs, because our established songs, whether they used four 
bars of them or the entire chorus, that if it is an established song, ASCAP paysa 
full point regardless of the number of bars. 

Mr. Finkelstein, as I recall, kept referring to, ‘‘oh, that’s that theme song rule,” 
I can hear him saying, and I remember Mr. Zalkin kept saying, ‘Show me the 
rule.’’ And this went on for a long time, and finally Mr. Finkelstein came back 
with a document which, as I recall it, was marked ‘‘Publishers’ Plan of Distribu- 
tion’”’ and attached, I think, to this plan was this theme song formula, as I will 
refer to it that way, I don’t know just what it was called, and that was the first 
time that I recall ever seeing or hearing about that rule. 

Q. Were you told at that time that this was a rule for publishers or for writers? 

A. Mr. Finkelstein said that this was the rule that had been adopted at some 
time before this day by the publishers and that he didn’t happen to have a copy 
of the writers’ one but that it would be the same. 

Q. Did he tell you when that rule was adopted for the writers? 

A. I don’t recall a specific date, no, that he gave at that time except that it had 
been adopted. 

Q. Are you perfectly clear Mr. Loeb, that this was the first time that you had 
ever heard of this theme song rule as applied to writers? 

A. Yes; absolutely sure. 

Q. Did you so state at that meeting? 
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A. I certainly did. 

Q. You told them that this was the first you had heard of it? 

A. I certainly did. 

Q. Can you tell us anything else that was said at that meeting by anyone of the 
persons present? 

A. I remember that we all made various arguments. For instance, we were 
talking about whether it was fair or not, and I believe I pointed out, among other 
things—this is one thing I recall—that here you take a program, say, on NBC at 
the same time, of 15 minutes, and Sam Jones, a theoretical person, has a 15-minute 
program, and he starts his program with a particular song which is a theme song, 
and he just goes on for 15 minutes and he goes off at the end of that 15 minutes. 


PLAN OF PUBLISHER DISTRIBUTION 


Allocation to respective funds: Percent 
et eae Sentinel onnedebanhrenane} ach anrtes 55 
oneal et yp pe a A lc NNR oleghe 30 
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I. In determining performance credits, except as otherwise hereinafter spe- 
cifically provided to the contrary, the following values are to be given for the 
initial performance on a program: 

a. Performance on a night commercial rate program—1 point (100 percent). 

b. Performance on any other commercial rate program—75 percent of 1 point. 

ce. Performance on a sustaining program at any hour of the day or night—50 
percent of 1 point. 

Note: Where a composition is performed more than once on a single program, 
dditional credit of 10 percent of the value assigned to the initial performance 
hall be given for each such additional use. 

For the purposes of this provision an entire period of broadcasting which is 
presented by the same dominant personality or under substantially the same 
stitle, or as a single show with different parts, shall be deemed to be a single pro- 

gram even though it consists of separate segments. 

II. Theme songs—For the purpose of allocating credits to theme songs, all 
uses of a theme song shall be credited as follows: 

(1) For all uses within the first 60 minutes of any given 2-hour period, a theme 
song will receive credit for only one use, regardless of the number of actual uses 
during said 60-minute period. 

For additional uses during the second hour (or fraction thereof) of such 2-hour 
period, the theme song will receive additional credit for only 10 percent of a use, 
regardless of the number of actual uses during such second hour. 

In no event shall a theme song be credited with more than 1.1 (one and one- 
tenth) uses during a given 2-hour period regardless of the number of actual uses 
during such period. 

(2) A theme song having to its credit in the society’s survey 20,000 or more 
credits will receive the same credit as any other like song, subject to the limitations 
set forth in subdivision (1) of this item II: 

A theme song with less than 20,000 credits but with 12,500 or more credits 
will receive three-fourths the credit of any other like song, subject to such 
limitations; 

A theme song with less than 12,500 credits but with 5,000 or more credits will 
receive one-half the credit of any other like song, subject to such limitations; 

All other theme songs irrespective of whether the song is on a commercial rate 
program or on a sustaining program and irrespective of the hour or day of the 
week when such program is given, will receive credit during any given 5-hour 
period as follows, regardless of the number of actual uses during such periods: 

For performances by less than three instruments—one-tenth of 1 percent of a 
point. 

For performances by three or more instruments—1 percent of a point. 

In case there shall be any question as to the category under which any par 
ticular theme song or songs shall come, the classification committee shall decide. 

III. Jingles—For the purpose of allocating credits to jingles, all uses of a jingle 
shall be credited as follows: 

(1) Jingle credits will be tabulated on a weekly basis. Each week will commence 
on Sunday at4a.m. The initial credit for each week will be equal to that which is 
allocated for the performance having the highest credit during that week calculated 
on the basis of I above, and the provisions of this item III. 
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(2) Not more than one additional 10 percent credit will be given in any 5-hour 
period during said week. 

(3) A jingle having to its credit in the society’s survey 20,000 or more credits 
will receive the same credit as any other like song, subject to the limitations 
set forth in subdivision (1) and (2) of this item III: 

A jingle with less than 20,000 credits but with 12,500 or more credits will receive 
three-fourths the credit of any other like song, subject to such limitations; 

A jingle with less than 12,500 credits but with 5,000 or more credits will receive 
one-half the credit of any other like song, subject to such limitations. 

All other jingles, subject to the same 5-hour provision, will receive credit 
as follows: 

For jingles that have been used on network programs for less than 1 complete 
year, 5 percent. 

For jingles used on network programs after 1 full year of use, 10 percent. 

IV. Copyrighted arrangements of works otherwise in the public domain—the 
committee recognizes that these arrangements are of different character and are 
consequently entitled to different treatment, as follows: 

The first classification will include works which, although based on public 
domain numbers, contain so much new material as to justify their classification 
as new works. These works will receive the performance credit to which they 
would be entitled as new works, based on the program on which they are used. 

The second classification will include all other arrangements, which will receive 
credit as follows: 

For performances by less than three instruments—2 percent. 

For performances by three or more instruments—20 percent. 

V. Works of longer than 3-minute duration performed on other than dance 
programs will be credited as follows: 
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Copyrighted arrangements of works in the public domain in the above cate- 
gories—15 percent of the respective number of points set forth above. 

VI. Background cue music, i. e., music used as bridges, cues, or merely back- 
ground, whether written especially therefor or just selected from the society 
catalogue and thus used, shall be credited as follows: 

For performances by less than three instruments—one-tenth of 1 percent of a 
point. 

For performances by three or more instruments—1 percent of a point. 

In case there shall be any question as to whether any particular use or uses 
shall come under this category, the classification committee shall decide. 


MINUTES OF PUBLISHERS CLASSIFICATION COMMITTEE 


Meeting of November 3, 1954, 2:30 p. m. 

Present: Louis Bernstein, Saul H. Bourne, Irving Ceasar, R. F. Murray, 
Bernard Goodin, Donald H. Gray, Jack Mills, Abe isan, Herman Starr. 

Absent: Frank H. Connor, Max Dreyfus, J. J. Robbins, Gustave Schirmer. 

The committee considered the matter of music contained in films performed 
by television. 

After considerable discussion the committee decided that the music contained 
in such television films performed on television (except those commercially spon- 
sored on television networks) should receive the equivalent credit of 45 stations 
upon the first performance revealed by our survey. 

Meeting July 21, 1955—2:30 p. m. 

Present: Louis Bernstein, chairman; Irving Caesar, Frank Connor, Bernard 
Goodwin, Donald Gray, Abe Ellman, Jack Robbins, Herman Starr, R. F. Murray. 
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This meeting was held to complete the suspended meeting of July 14, 1955, 
and the committee confirmed that there was an error in the interpretation of the 
stations weighing credit to be given to music contained in TV films as established 
at the meeting of November 3, 1954. 

To clarify the matter, the committee confirmed that the first performance of 
any TV film reported in our survey (except those commercially sponsored on TV 
networks) were to receive credit for 45 stations. Thereafter, that is, for all sub- 
sequent performances, revealed by the survey, such performances would receive 
the regular credit on the basis of 15 stations. 

Meeting of August 16, 1955. Minutes of August 16 meeting. 

Present: Saul H. Bourne, Irving Caesar, Frank H. Connor, Max Dreyfus, 
Bernard Goodwin, Donald H. Gray, Jack Mills, J. J. Robbins, Gustave Schirmer, 
Herman Starr, R. F. Murray. 

Absent: Messrs. Louis Bernstein, chairman; Abe Ellman. 

(First par.) “In view of the fact that certain objections had been taken to the 
evaluation of theme songs on a weekly basis instead of a 2-hour basis as being 
inconsistent with a previous decision of the appellate panel, the publishers’ classi- 
fication committee made the following modifications in the plan of distribution 
relating to theme songs, with the understanding that this would be deemed to 
be a modification of the rule adopted at the meeting of March 8, 1955, with the 
same effect as if the following rule had been adopted at that time. 


WRITERS’ DISTRIBUTION FORMULA AS NOW IN EFFECT, DECEMBER 1957 


This memorandum is intended to answer some questions about writer distribu- 
tion. Examples are given to illustrate the working of the system. 

Distributions are made quarterly. 

Reclassification is made once yearly, October 1, as determined by performance 
records within certain limitations. 

The writers’ distributable revenue each quarter is placed in four distinet funds: 

I. Current performance fund—20 percent of total. 

II. Sustained performance fund—30 percent of total. 

III. Availability fund—30 percent of total, from which is deducted not more 
than $50,000 each quarter for the purpose of making awards. 

IV. Accumulated earnings fund—20 percent of total. 


HOW THE FORMULA WORKS 


I. Current performance fund—20 percent of total. 

First, it should be understood that distribution of this fund is based solely upon 
performances credited in the preceding fiscal survey year.* 

The total of each member’s performance credits is recorded for such year. Then 
a grand total is found for all members during that year. 

To determine the value of a single performance credit for quarterly distribution 
in this fund (20 percent of the total amount available for distribution), the grand 
total of performance credits mentioned above is divided into the amount available 
for quarterly distribution in this fund. 

II. Sustained performance fund—30 percent of total. 

A. In general.—For the purpose of simplicity, imagine a ladder, each rung of 
which represents a class to which is allotted a certain number of points. These 
points should not be confused with “‘performance credits.”’ At the top is a rung 
calling for 1,500 points; next below is a rung calling for 1,300 points; a little lower 
is a rung calling for 1,200 points; then 1,100 points; then 1,050 points; a little 
lower is a rung calling for 1,000 points. From this 1,000-point rung down there 
is a decrease in value by 25 points until the 900-point rung is reached. From 
here on down the decrease is graduated until the last 10 rungs are separated by 
only a single point. 

A writer member’s position on this ladder depends on his total “performance 
credits” gained over the preceding 5 years (or 10 years if the writer member has 
chosen a 10-year average). 

» On each October 1, a writer member’s place on the ladder (whether he remains 
on the same rung or is elevated or demoted) is determined by the average of his 
performance credits over the preceding 5 (or 10) years. 





*In October 1957, the fiscal survey year included network performance credits from January 1, 1956, to 
December 31, 1956, and local performance credits from October 1, 1955, to September 30, 1956. Bestaning 
October 1958, and thereafter, the ‘“‘preceding fiscal survey year,’’ as used above, will include network an 
local performance credits from October 1 to September 30. For example, beginning October 1958, the fiscal 
survey year will include network and local performance credits from October 1, 1956, to September 30, 1957. 
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In the case of members of less than 5 years’ membership, a member’s place on 
the ladder is determined as follows: 

One year of membership—divide credits by 3. 

Two years of membership—divide credits by 4. 

Three and four years of membership—divide credits by 5. 

B. Promotions and demotions.—Promotions and demotions are determined by 
two factors, namely (a) in classes from 1,000 downward, a comparison of the 
member’s actual average with that of the classes above and below him; and 
(6) in classes below 1,000, the member’s average in relation to the average credits 
per point of all members in the classes below the 1,000-point class (called the 
adjusted average). If a member merits a promotion on either basis, he is pro- 
moted. In classes above 1,000, the basis of promotion or demotion is determined 
by the schedule of ‘“‘average credits’’ listed below. 


Class Average credits 
BEG «oc ca hate patdnaa cues Ohno hen 600, 000 
RL ae cua crete hawt antes ae eee 300, 000 
Ras Sid ws inet te hd gs a Rl elena ee 200, 000 
DE ald we on orilcdn Seende canimaadantl alc atae 125, 000 
ROO 8 ou oe dS Rie cE a Se 75, 000 


The membership is furnished each year with the actual average and adjusted 
average of the classes 1 to 1,000. 

If a member’s average exceeds the average of a class above him, he is promoted 
within the limitations set forth below. 

If this individual average of a member is less than the average of a class below 
him, and if the member’s average credits per point is below the applicable ad- 
justed average, he is demoted within the limitations set forth below. 

No member in any class may rise more than 250 points, or fall more than 
100 points in any year. In the classes below 500 points, a member may not 
fall more than 50 points in any year; conversely, any increase in excess of 125 
points, is subject to the limitations pointed out below. 

In changing over from the old system to the new one, it was found that there 
were some unusual problems; for example, some members although above the 
average of their class were below the average of the class beneath them. That 
was often accounted for by the fact that a number of members in the lower class 
had advanced their maximum and were upgrading the class average. In order 
to make a proper adjustment in those cases, a rule was adopted that no member 
shall be demoted if his average exceeds the average of his class as well as the 
average of the lowest member in the class above him (after excluding from such 
upper class those who have dropped the maximum) even though the member 
would otherwise have been demoted by a comparison with the class below him. 

It should be noted that in gaining credits, performances may be weighted. 
For instance, theme songs, jingles, background cues, and new copyrights on 
arrangements of public domain material receive less credit than original works 
regularly programed. Serious music, such as symphonic, concert, and choral 
works, chamber music, ete., receives special credit based on the length of per- 
formance. 

To sum up, in general each member’s 5- (or 10) year performance credit average 
determines his position on the ladder. Add together the ladder points (as 
distinguished from the performance credits) of all members, divide the total fund 
of 30 percent by this total of ladder points to find the cash value of a single ladder 
point. 


1. Classes below 500 points. 


(a) Promotions in sustained performance fund.—It will be recalled that members 
in the classes below 500 points may not be demoted more than 50 points in any 
year, whereas members in classes above 500 points may be demoted as much as 
100 points in a year. Conversely, members in the classes above 500 points and 
less than 1,000 points may rise as much as 250 points in a year, whereas there are 
certain limitations on members in the classes below 500 points rising more than 
125 points in any year. 

Members in classes below 500 points may earn an increase of 125 points in 
a given year before the factor of limitation on rises in that year begins to apply. 
Any such member who would be entitled to rise more than 125 points in any one 
year (but for such limitation) is entitled to an additional rating equal to one-half 
the number of points to which he would have risen but for the limitation of 125 
points. Of course, he is subject to the rule that prevails as to all members, namely, 
that no one may advance more than 250 points in any one year. 
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The following are examples of promotions of members below the 500 point 
sustained performance rating (assuming in the example that the member’s rating 
was 200 points in July 1957): 


Rating which 
member would | Member’s rating commenc- 








Sustained performance rating as of July 1957 have attained ing October 1957 distri- 
but for 125-point bution 
maximum 
RD Be ae oe Ee BS aS RE Ea eet 325 325 
(200+ 125 = 325) 
IN bkicbhiitlndihd ceNesindinicnitnniiodineme sui cea ebpnh eee 425 375 
(200-+-125+-50 = 375) 
See ERs on ckinceiwanatenhandonsohanneel 525 425 
(200+ 1254-100 = 425) 
ee aiiecaibieiintad elated tiled Witictab tate tiene see dui tek nba tate 575 450 


(200-+-125-4+125 = 450) 











(b) Demotions. classes between 250 and 500 points, the maximum 
annual decrease is 50 points. 

In the classes between 100 and 250 points, the maximum annual decrease is 
25 points. 

In the classes between 50 and 100 points, the maximum annual decrease is 
10 points. 

In the classes below 50 points, the maximum annual decrease is 5 points. 

2. Members in the 500 point and higher classes. 

(a) Promotions—Members in the 500-point-and-higher classes may rise a 
maximum of 250 points for any one year. 

(b) Demotions.—In the 500-point-and-higher classes, the maximum annual 
decrease is 100 points. 

III. Availability fund—30 percent of total. 

A member’s availability rating is determined in relation to his sustained per- 
formance rating. Initially, when the separate availability fund went into effect 
in the October 1952 distribution, members were given an availability rating equal 
to their then existing sustained performance rating. For example, a member 
who had a sustained rating of 275 points up to the October 1952 reclassification , 
started with an availability rating of 275 points in the October 1952 distribution’ 

Promotions in a member’s av ailability rating are determined each October 1 
on the basis of whether there has been an increase in the member’s sustained 
performance rating, within the limitations set forth below. No demotion in a 
member’s availability rating was to take effect before the October 1956 distribu- 
tion. The member’s new availability rating as of the October 1956 distribution 
will not be lowered before the October 1961 distribution. 

1. Promotions in availability rating—In the event of a promotion in the sus- 
tained performance fund at the time of reclassification on October 1 of any year 
a member’s availability rating is increased for the first year after such promotion 
by the total of 40 percent of the point difference between his previous sustained 
performance rating and the one he achieves by the raise. 

In the second year, provided his sustained performance rating is higher than 
his availability rating, a member is entitled to 50 percent of the balance of the 
raise in sustained performance rating which he had previously achieved. 

In the third year, provided his sustained performance rating is higher than his 
availability rating, a member is entitled to the entire balance of the raise in sus- 
tained performance rating which he had previously achieved. 

All this is contingent upon the fact that no additional raise in the sustained 
performance fund has been achieved in those years. 

In the event of an additional raise in the sustained performance fund in a sub- 
sequent year, a member receives in addition to the availability points credited to 
him under the previously stated formula (up to the maximum of the first raise 
he achieved in the sustained performance fund) an additional 40 percent of the 
second raise in his sustained performance fund, after which the previously stated 
formula applies all over again. 

There is no limit of any kind in the availability fund other than these items 
specifically enumerated. 

An example of how a member’s availability rating is computed follows: 

Let us assume that a member’s sustained performance rating rose from 165 
points to 280 points in October 1955 (115-point increase). 


A 
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His availability rating was accordingly elevated as of the October 1955 dis- 
tribution from 165 points to 211 points computed as follows: 

The difference between 165 points and 280 points is 115 points. 

40 percent of this difference (115)=46 points, with which the member was 
credited in October 1955, giving him an availability rating for October 1955, of 
211 (165+ 46=211). 

In the second year, i. e., October 1956 (assuming the member’s sustained per- 
formance rating rose from 280 to 300) his availability rating rose as follows: 

211+50 percent of balance of first year’s (October 1955) increase in sustained 
performance rating, i. e., 211+% of 69 (the difference between 280 
and 211)—246 

In addition to these 246 availability points, he received 40 percent of the addi- 
tional 20-point increase in sustained performance rating (October 1956). 

This gave him a new availability rating of 254, representing 246+ 8 (40 percent 
of the added 20 sustained performance points). 

In the third year, i. e., October 1957 (assuming his sustained performance 
rating remained static at 300) his availability rating rose as follows: 

254+-34 (entire balance of first year’s (October 1955) increase in sustained 
performance rating) =288 plus 50 percent of balance of second year’s 
(October 1956) increase in sustained performance rating, i. e., 50 percent of 
12 (20 minus 8 points allotted in 1956) =6 

This gives him a new availability rating of 294. 

2. Demotions in availability rating. 

The rule adopted in 1952 provided that no member would be demoted in the 
availability fund prior to the October 1956 distribution. 

In the October 1956 distribution members were subject to demotion in the 
availability fund as follows: 





If rating in sustained performance |Members avail- 
July 1956 rating fund dropped to point indicated in | ability rating 
this column in October 
1956 was— 
i 
Above 750 jeicb een wit tn osataehadciskdbt ieee 750 
750 or below, but above 500 ; _...| 500 or below 500 
500 or below, but above 375 ~ a, Cl 375 
375 or below, but above 250 .-| 250 or below_....... 250 
250 or below, but above 175 ’ 5 I xc. cinois tein pte muigieeeaiidataodeiml 175 
175 or below, but above 125 é le IIS 5 6. inidh a dhiteeds uaebaabi 125 
125 or below, but above 75 ss cctsieb alg ANT IO as Seni enctncocsitaeattncsbulna co ipcalipcieaiadante 75 
75 or below, but above 50 ‘ sand IT ON i scents shecinstiencisestalabaa ignite adionainel 50 
50 or below........--.-- doccdganl Mala sane obankncdenidiioiianesehl Q 





i Same rating as in sustained performance fund at that time. 


We are now in a new 5-year period. A member’s rating in the availability 
fund as determined in October 1956 will not be lowered prior to the October 1961 
distribution. At that.time members may be demoted in the same manner as 
indicated above for the October 1956 distribution. For example, if a member’s 
rating is 500 or below, but above 375, and his rating in the sustained performance 
fund drops to 375 or below in October 1961, the member’s availability rating will 
then be 375. 

3. Adjustment fund. 

From the 30-percent availability fund, the Writers Classification Committee 
is authorized to allot not more than $50,000 each quarter for works which have 
a unique prestige value which is not reflected by the number of performances 
(in relation to other catalogs) than the survey reflects, as well as for works which 
are performed in media not surveyed by the society. 

To sum up, in order to determine a member’s share of this 30-percent fund, the 
availability points of all members are added together, and the total fund of 
30 percent (less awards) is divided by this total number of points to find the cash 
value of a single point. 

IV. Accumulated earnings fund—20 percent of total. 

To distribute the accumulated earnings fund, two factors are involved: 

1. A member’s total quarters of ASCAP membership (computed to October 
of each year). 

2. The average of a member’s point rating in the sustained performance and 
availability funds over a 5-year period. 
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Participation in the accumulated earnings fund is determined by multiplying 
these two factors. For example, in computing a member’s accumulated earnings 
points in the October 1957 distribution, assume that the member has been in 
ASCAP 113 quarters as of October 1957; that his average point rating in the 
sustained performance fund for the 5-year period was 300 and his average point 
rating in the availability fund for the same period was 294. This would give the 
member an average of 297 for these two funds. (300+ 294+-2= 297). 

Now, multiplying by the total number of quarters of membership (in this case, 
113), we find the member’s total points in the accumulated earnings fund to be 
33,561. In the same manner, find the total of all members’ accumulated earnings 
fund points, divide the accumulated earnings fund by the total of all the points of 
all the members and the cash value of each single point is found. 

In the case of members whose membership has not been continuous, only the 
quarters since the member’s last election are included. 

It should be noted that in the case of members who participate in the accumu- 
lated earnings fund, and who were originally in the nonparticipating class, the 
period of their nonparticipating membership is included for the purpose of de- 
termining their participation in the accumulated earnings fund. 


(Whereupon the open hearing adjourned subject to the call of the 
chair.) 


XxX 





